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PREFACE. 


A  LAsas  proportion  of  the  learning  of  the  law  is  con* 
tained  in  the  Beports.  To  be  reminded  of  their  utility,  we 
need  only  to  remember,  that  it  is  to  this  soiirce  we  mnst  look 
for  the  interpretation,  not  only  of  statutes,  but  also  of  all 
&e  leading  rules  and  principles  which  compose  our  system 
of  jurisprudence.  Every  elementary  treatise  derives  its 
sandaon  from  the  reported  cases,  and  no  judicial  proceeding 
is  conducted  without  constant  reference  to,  and  dependence 
upon  them.  They  are  as  various  as  the  conflicting  and 
diversified  interests  of  society,  no  two  cases  scarcely  ever 
being  in  all  their  features  precisely  alike.  It  is  this  pro- 
tean character  which  gives  them  their  true  value,  for  they 
thus  become  eminently  serviceable  as  examplea  Arising, 
as  they  do,  from  the  common  transactions  of  active  life,  at 
the  period  of  their  decision  they  are  of  more  or  less  prao> 
tical  signiflcanoe ;  and  while  it  must  be  admitted  that  some, 
in  the  progress  of  tune,  become  obsolete,  yet  many,  founded 
as  Ihey  are  upon  the  broad  and  everlasting  foundation  of 
oniversal  justice,  continue  to  be  studied  and  cited  long 
after  the  occasion  which  gave  birth  to  them  has  been  for- 
gotten. 

It  is  not  surprising,  then,  that  this  species  of  knowledge 
IB  flooght  after  with  avidity  by  the  profession,  and  that  the 
best  and  most  useful  libraries  are  those  which  are  the  most 
complete  in  all  the  standard  Beports.  In  a  commercial 
community  like  ours,  cases  of  deep  general  interest^  in* 
volving  many  nice  questions,  are  constantly  being  tried, 
and  it  cannot  be  doubted  that  the  withholding  an  accurate 
leport  of  them,  would  be  a  public  misfortune. 
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The  comparative  value  of  Beports  must  depend  upon 
the  importance  of  the  questions  decided  in  them,  as  well 
as  upon  the  dignity,  ability  and  learning  of  the  court  It 
may  be  safely  affirmed,  that  the  cases  in  the  second  volume 
of  Paine^s  CircuU  (hurt  Reports^  are,  at  least,  equal  in  in- 
terest and  importance,  to  any  to  be  found  in  similar  publi- 
cations,  while  some  of  them  are  of  very  decided  value. 
With  regard  to  the  court,  it  may  be  sufficient  to  remind 
the  reader  that  they  not  only  emanate  firom  the  Circuit 
Court  of  the  United  States,  but  from  some  of  the  ablest 
judges  of  that  court. 

Of  the  judges  we  have  only  to  enumerate  the  illustrious 
names  of  Chief  Justice  Jay,  Brockholst  Livingston,  Wm« 
P.  Van  Ness,  James  M.  Wayne  and  Smith  Thompson,  to 
be  satisfied  of  the  high  character  of  the  bench  which  pro* 
noimced  these  opinions,  and  of  their  consequent  weight  as 
authority. 

To  Justice  Thompson,  however,  we  are  chiefly  indebted 
for  the  learned,  clear  and  satisfactory  decisions  which  are 
contained  in  this  volume.  In  the  long  list  of  eminent 
jurists  whom  the  State  of  New  York  is  proud  to  enxoU 
among  her  sons,  none,  perhaps,  were  more  conspicuous  for 
those  sterling  qualities  of  head  and  heart  which  constitute 
the  able  and  efficient  judge,  than  Smith  Thompson.  He 
possessed  a  mind  of  remarkable  deamess  and  vigOT,  and 
powers  of  analysis  and  close  reasoning  of  no  ordinary  kind« 
Modest  in  his  deportment,  and  plain  in  his  manners,  he 
yet  had  a  firmness  of  purpose  and  an  independence  of  spirit^ 
which,  in  the  pursuit  of  truth  and  right,  were  iuflexible. 
His  opinions,  so  lucid  and  concise,  and  expressed  in  Ian-' 
guage  so  simple  and  yet  so  pointed,  are  models  of  judicial 
composition.  Called  to  the  bench  of  the  Supreme  Court 
of  New  York  so  early  as  1802,  and  having  for  his  official 
associates  no  less  distinguished  personages  than  James 
Kent,  Morgan  Lewis  and  Ambrose  Spencer,  he  at  onoe 
took  a  prominent  position,  which  he  ever  after,  during  a 
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long  jadicial  career,  maintained.  He  subsequently  filled 
Ae  post  and  discharged  the  duties  of  Chief  Justice  of  the 
State  of  New  York;  and  on  the  18th  of  March,  1828,  a 
vacancy  having  occurred  on  the  bench  of  the  Supr^ne 
Court  of  the  United  States,  by  the  lamented  death  of  the 
Hon«  Brockholst  Livingston,  one  of  the  associate  justices 
and  presiding  judge  of  the  Circuit  Court  in  the  Second 
Circuit,  on  the  9th  of  December  of  the  same  year  Judge 
Thompson  was  appointed  his  successor.  It  was  while  he 
s^ved  in  the  latter  capacity  that  the  opinions  contained 
in  the  following  pages  were  pronounced.  They  were  given 
by  Judge  Thompson  when  he  had  attained  the  ftdlest  ma- 
toiity  of  judgment,  and  after  many  years  rich  in  expe- 
rience as  well  as  in  study ;  they  ought,  therefore,  to  possess, 
and  doubtless  do  possess,  a  superior  value. 

This  volume  has  been  compiled  from  manuscript  cases 
which  the  late  Hon.  Elijah  Paine,  jr.,  had  collected,  and 
partly  arranged  with  a  view  to  publication.  The  design 
of  Judge  Paine  was,  that  they  should  form  a  second  vol- 
ume in  the  series  of  his  Circuit  Court  Beports,  and  he  had 
adected  them  with  care  for  that  purpose.  They  begin  in 
1827  and  continue  to  1840,  thus  commencing  where  the 
cases  in  the  first  volume  of  Painda  Oitcuit  Court  Reports 
leave  o%  and  extending  over  a  period  of  thirteen  subsequent 
years.  They  were  all  decided  in  the  Second  Circuit  with 
one  exception — a  case  relative  to  the  right  of  British  cred- 
itors to  recover  claims  which  subsisted  prior  to  the  Amer* 
ioan  Bevolution,  tried  in  the  Virginia  Circuit ;  and  in  which 
the  general  principles  of  international  obligation  which 
ought  to  govern  in  such  cases,  are  discussed  with  great 
learning  and  ability  by  Chief  Justice  Jay.  As  this  case 
had  been  marked  for  publication  by  Judge  Paine,  and  was 
in  itself  of  considerable  interest  and  importance,  it  was  not 
thought  advisable  to  omit  it;  although  it  did  not  come 
within  the  original  design  and  scope  of  the  work,  which 
was  simply  to  report  cases  tried  in  the  Second  Cibouit. 


Vi  PBEFAOB. 

The  biographical  sketch  of  the  late  Judge  Paine,  pre- 
pared by  his  brother,  Dr.  Martjn  Paine,  a  physician  of 
eminence  of  this  city,  will  command  attention  for  the  feei- 
ng? 7^^  truthful  tribute  of  affectionate  admiration  and  re- 
gard it  pays  to  the  memory  of  one  whom,  while  livixig^ 
the  bar  of  New  York  delighted  to  honor,  and  the  recoUee- 
tion  of  whose  Jeaming  and  virtues,  now  that  he  is  no  more^ 
will  long  be  preserved. 

The  duties  of  the  present  editor  may  be  comprised  as 
follows  :^-A  careful  and  thorough  revision  of  the  rnanu- 
script ;  the  preparation  of  an  outline  or  statement  of  each 
case,  except  when  rendered  unnecessary  by  minutenesB 
and  circumstantiality  in  the  opinion ;  ample  and  compre- 
hensive, and  yet  concise  head  notes ;  a  complete  table  of 
cases ;  and  a  very  fiill  index.  Both  volumes  have  also 
been  annotated  with  a  view  to  introduce  the  more  recent 
cases.  It  is  hoped  that  the  notes,  which  are  quite  exten- 
give,  will  prove  useful,  and  that  they  will  enhance  the 
practical  value  of  the  work. 

Thokas  W.  Waterkak. 

Vvw  York,  No.  11  Kassaa  ) 
ttrwit  Peb.  11,  IBM.      ) 
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HON.   ELIJAH    PAINE. 


By  Dr.  Marttn  Painb. 


Sluah  Fains,  second  eon  of  Eluah  Paine,  (the  Uni- 
ted States  Senator  and  District  Judge,)  was  bom  at  Wil- 
liamatown,  Vermont,  April  10, 1796.  After  taking  the  de- 
gvee  of  A.  B.  at  Harvard  Uniyersity,  in  1814,  he  b^aa 
the  study  of  law  in  the  office  of  the  Hon.  Daniel  Cadj,  an 
snmmit  lawyer  of  Johnstown,  New  York ;  subsequditly 
went  to  the  Law  school  at  Litchfield,  Connecticut,  when 
that  in^tation  was  in  chaise  of  Judges  Beeves  and  Gould, 
and  completed  his  studies  with  Messrs.  H.  D.  and  B.  Sedg- 
wick, in  the  city  of  New  York,  where  he  continued  to  re- 
flide  tiU  his  death,  in  the  steady  pursuit  of  his  profession* 
He  became  early  associated  in  business  with  Henry  Wheat- 
oa,  the  author  of  the  "  Northmen,"  "  Law  of  Nations," 
&a,  and  was  largely  concerned  in  the  Beports  of  the  Sur 
jweine  Court  of  the  United  States  which  bear  Mr.  Wheat- 
on's  name.  He  was  also  the  author  of  "  Paine^s  Untied 
SkUe$  Circuit  Court  Beporia^^^  of  which  the  present  is  a 
posthumous  volume.  Li  1830  he  published,  in  connection 
with  Mr.  Duer,  a  work  in  two  volumes,  entitled  "  Pamit 
ond  Duer^a  Practice  in  Civil  Actions  and  Proceedings  ai  Law 
ta  ihe  Staie  of  New  York:'  These  works  exhibit  the  1^ 
•ttaimnents  by  which,  in  after-years,  he  rose  to  eminenoe 
at  the  bar. 

In  1850  he  was  elected  a  Judge  of  the  Superior  Court 
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of  New  York,  and  held  the  office  at  the  time  of  his  deatii, 
which  took  place  at  his  house,  from  an  acate  congestiYe 
disease,  October  6, 1863.  Wl^le  occupying  a  seat  upon 
the  bench  there  came  before  him  for  his  decision  the  well* 
known  Lemon  Case,  involving  the  title  to  eight  slaves,  in 
which  he  illustrated,  by  an  elaborate  and  erudite  dtati<ni  of 
authorities,  the  constitutionality  and  applicability  of  the 
Statute  of  New  York,  which  liberates  the  slave  when 
l^roiaght  by  his  owner,  under  special  circumstances,  within 
the  precincts  of  the  State.  The  decision  was  as  conscien- 
tious as  it  was  remarkable  for  its  opposition  to  the  public 
construction  of  the  law,  for  the  case  was  closely  allied  to 
others  where  opposite  decisions  had  obtained ;  and  a  de; 
oree  in  £EkVor  of  the  owner  would  have  met  with  general 
a{^roval  at  the  North.  Judge  Paine  was,  however,  ar- 
dmtly  devoted  to  the  harmony  of  the  Union,  and  an  advo* 
oate  of  the  slavery  provision  in  the  Constitution  of  the 
United  States,  though  he  regarded  slavery  as  a  gigantio 
evil.  He  felt  the  hardship  of  the  case;  and  no  sooner  had 
he  disposed  of  the  claim,  than  he  set  on  foot  and  headed  a 
dubscription  by  which  the  owner  was  reimbursed  lihe  full 
value  of  the  property  which  had  been  in  ignorance  foiy 
feited  to  the  law. 

These  incidents  are  mentioned,  not  only  on  account  of 
the  importance  of  the  case,  but  as  exemplifying  the  spirit 
of  inquiry,  justice  and  humanity,  which  presided  over  tho 
whole  course  of  Judge  Paine's  life.  Though,  like  his  &ther, 
he  lived  in  high  political  times,  and  equally  pursued  a  con* 
sistent  and  independent  course;  like  him,  also,  he  had 
never  any  conflict  with  party.  In  his  aodal  habits  he  had 
no  sympathy  with  the  gay,  or  fashionable,  or  idle  amuae- 
ments  that  prevail  in  society.  He  had  great  enjoyment, 
however,  in  cheerful  and  intellectual  conversation ;  and  as 
for  the  rest,  he  found  his  happiness  in  his  daily  avocations, 
or  in  his  family,  or  in  the  solitude  of  the  study,  or  in  whatever 
is  beautiful  or  grand  in  nature  or  in  art    He  was  devoutly 
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a  CBiTistiaD,  and  was  conversant  with  the  Bible  from  early 
jDiidL  Hewas  deeply  imbued  with  the  orthodoxy  which  in- 
eoleates  the  divinity  of  Christ  and  the  atonement,  yet  charita- 
ble towards  all  denominations,  and  the  heathen  world :  and 
although  he  made  no  public  display  of  religion,  he  was  zeal- 
ous in  inculcating,  in  private  life,  the  incalculable  importance 
of  CSiristianily .    And  the  writer  of  this  notice  looks  back, 
with  intense  happiness,  to  the  many  glowing  disquisitions 
upon,  the  Bible  which  fell  from  his  lips,  in  their  hours  of 
soeial  intercourse.    At  one  of  these  frequent  interviews^ 
within  a  year  or  two  of  his  death,  he  said  that  he  "  would 
willingly  die  in  defence  of  Christianity."    Kor  may  the 
slatament  be  without  its  use,  that  when,  in  his  last  ffiok* 
nesB,  and  when  danger  was  not  much  apprehended,  he  was 
oibserved  by  the  writer  to  be  in  tears,  he  remarked,  on  as- 
surances of  probable  improvement^  (as  was  the  case,)  that 
^he  had  no  fear  of  death,  but  that  he  was  thinking  of  ihs 
suflBsrings  of  our  Saviour."    Convalescence  took  place,  and 
ke  went  into  the  countty ;  but  relapsing  there,  he  returned 
to  the  city:  and  a  short  time  before  his  death,  in  rq>ly  to 
an  inteirrogatory  upon  a  subject  which  had  long  absorbed ' 
kis  hopes  and  happiness,  he  remarked,  that  **  he  had  no 
anxieties  respecting  his  son,  as  he  was  in  the  hands  of  a 
good  Providence ;"  and  farther  assured  the  writer,  that  **  he 
was  perfectiy  resigned  to  the  will  of  Ood  either  to  live  or 
to  die."    It  was  an  eloquent  display  of  the  consolations  ci 
'  deq>  religious  feeling,  of  the  consciousness  of  parental  du* 
ties  zealously  fulMed,  of  tiie  certainty  of  a  well-spent  lift; 
and  that  all  his  prosperity,  with  the  blessmg  of  Heaven, 
was  due  alone  to  his  own  genius,  virtues  and  industry. 
And  so  he  died,  in  absolute  submission,  in  full  possession 
of  his  elegant,  glowing  mind,  and  without  the  least  appar- 
ent suffering.    It  was  a  death  for  '^ihe  joy  of  the  angels 
of  God,"  and  too  important  a  testimony  of  the  advantages 
of  a  weU-diaciplined  fiuth,  and  of  a  pure  conscience,  to  be 
suppreaseoL 
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In  1834  Judge  Paine  x&aiiied  Frances  Tilesfconi  of  tiie  cjty^ 
of  New  York,  a  lady  of  much  talent  and  many  aecom|>liahr 
ments,  and  of  great  amiability,  who  died  March  9, 1816,  at 
the  age  of  twenty*nine  years.  They  had  two  children^  the 
SjoA  of  whom,  named  Elijah,  was  bom  April  11, 1836,  and 
died  January  2,  1837;  The  second,  Horatio,  was  "bom 
Deci^mber  6, 1838,  and  is  still  living.  The  father,  with  aa 
extraordinary  parental  devotion  in  all  things,  conducted 
lite  6ducati<»i  of  this  youth  exclusively,  and  left  but  litib 
to  be  done  towards  his  preparation  &>t  collie.  He  culti- 
ntod  his  own  knowledge  of  the  Latin  and  Greek  classicato 
ibe  last^  and  was  employed,  at  the  time  of  his  death,  in  traoa- 
UtiBg  &r  the  press,  into  English,  the  ot^nedies  of  Terenoo^ 

An  honorable  tribute  was  paid  to  his  memory  by  the 
Bar  aad  the  CSourts  of  the  city.  The  £>llowing  Besolutioiw^ 
IMfied  from  the  Nffw  York  Herald  of  October  9, 1863,  wa» 
idppted  by  the  Bar : 

**  At  twelve  o'clock  yesterday,  (Oct  8,)  pursuant  to  no- 
tic^  a  meeting  of  the  Bar  was  held  &r  the  purpose  cf  gir- 
iog  expression  to  their  feelings,  occasioned  by  the  lamented 
death  of  the  Hon.  Elijah  Paine,  one  of  the  Justices  of  the 
Sh^eiior  Court 

*^  Ohi£F  Justics  Oaxlsy  was  called  to  preside,  and  the 
HoK.  Junass  Duxb,  Bxtts  and  Ingbaham,  and  Hqk. 
OODSif  Edwabds,  were  nominated  Vice-Presidents.  Hon. 
JOHif  Yah  BuEEsr,  the  District  Attorney,  (N.  B.  Blunt,)  * 
wd  Mk.  Thomas  L.  Wsllb,  were  recjuested  to  act  as  See- 
mbiries. 

^^Mb.  Williah  C.  Notes  then  said  that  he  was  i^ 
gmated  to  present  the  following  Besolutions  for  the  adop- 
tMMi  of  the  meeting : 

*^Beaolved,  That  the  Bar  of  New  York  have  received, 
with  deep  sensibility,  intelligenoe  of  the  decease  of  the 
Hpn*  Elijah  Paine,  one  of  the  Judges  of  the  Superior  Ckmrt 
of  the  City  of  New  York. 
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Asobxd,  That  by  the  death  of  Judge  Paine,  the  Bar  and 
ibe  community  have  been  deprived  of  a  pure  and  upright 
Judge,  a  man  of  extensive  learning,  entire  independence, 
mature  judgment,  and  who  faithfully  performed  the  respon- 
sible dttties  of  his  station. 

^^Besolved,  That  by  this  event  (following  in  quick  suc- 
cession others  of  a  like  melancholy  character)  the  Bar  and 
the  Bench  are  impressively  admonished  that  neither  learn- 
ing, nor  talents,  nor  worth,  nor  station,  can  ward  off  the 
shafts  of  the  Great  Destroyer. 

"  Besdvedj  That  from  respect  to  the  memory  of  our  de- 
ceased brother,  we  will  attend  his  funeral  in  a  body,  and 
wear  the  usual  badge  of  mourning  for  thirty  days. 

*^  Beaolved^  That  the  Bar  and  the  Bench  tender  to  the 
fiimOy  and  relatives  of  the  deceased  the  expression  of  their 
sinoere  sympathy  on  this  afflicting  event,  and  that  a  copy 
of  tfiese  resolutions  be  forwarded  to  them  by  the  Secretary 
of  this  meeting,  and  be  published  in  the  daily  papers. 

**  Mr.  Noyes  then  remarked  that  it  was  only  a  few  days 
since  they  met  to  pay  the  last  tribute  of  respect,  as  a  Bar, 
to  the  memory  and  character  of  one  who  had  long  adorned 
and  illumined  the  judiciary  of  this  State,  (Chief  Justice 
Jones.)  It  did  not  become  him,  on  this  occasion,  to  say 
more  of  him  than  that  he  was  the  oldest  and  most  respected 
of  his  profession ;  and  now  they  were  assembled  for  the 
purpose  of  paying  a  similar  tribute  to  the  memory  of  one 
of  the  youngest  of  the  members  of  the  same  court,  and  who, 
for  a  comparatively  short  period,  administered  its  justice. 
Mr.  Noyes  was  acquainted  with  the  late  Judge  Paine  for  a 
period  of  fifteen  years,  and  bore  testimony  to  his  integrity 
of  character,  the  independence  of  his  mind,  and  his  desire 
to  enforce  justice  and  truth  in  every  station  in  which  he 
was  placed.  As  reporter  of  the  United  States  Courts  he 
has  left  a  monument  of  his  feme.  In  reference  to  his  judi- 
cial opinions,  very  few  of  them  as  yet  had  found  their  way 
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into tbe books;  batbeliadleftoiiedHtiiigaisfaedmitBdiflr- 
acter,  and  sound  in  its  larW— 4he  deosioa  in  the  Loomhi 
SlaveCase.  That  opinkmwiU  long  lennin,  to  the  himor  and 
cvedit  of  Judge  Paine,  as  an  evidenee  of  his  learning,  hia 
judicial  abrhty,  and,  above  all,  his  lore  of  liberty.  Hie 
death  of  Jnc^  Paine  admonishes  diem  all  that  their  time 
isbriet 

«'M]L  ChabjuEB  O'Gonob,  United  States  District  Attor^ 
nej,  in  seconding  the  Beacdntions,  said,  that  an  intiniate  ae- 
qnaintance  with  the  late  brother  of  the  CSiairman,  romiiiig 
through  the  whole  of  his  readenoe  in  this  city,  had  im- 
pressed upon  his  (Mr.  O'C's)  mind,  the  conyietion  of  *ihe 
great  worth  of  the  deceased  Judg^  and  of  his  learning  and 
abilities^  whilst  the  sinoere  gnid  he  Mt  at  his  departure 
fix>m  amongst  them  in  a  yeiy  great  measure  deprived  him 
of  the  power  of  giving  ezpresmon  to  his  fbelingB.  But,  as 
the  intimate  observer  of  his  private  and  social  life,  he  sec- 
onded these  Besolutions,  and  would  add  his  concurrence  in 
the  words  so  well  expressed.  Elijah  Paine  was,  in  every 
sense  of  the  word,  a  true  man,  a  true  American,  and  a  good 
lawyer.  He  said  a  true  man,  for  in  thecourseof  his  active 
life  of  thirty  years,  in  numerous  occupations  of  an  excitiDg 
nature,  private  and  political,  he  was  never  known  in  the 
slightest  d^;ree,  even  for  an  instant,  to  deviate  from  the 
right  line  of  truth.  He  was  a  man  who  a£^|nnatively  made 
known  his  opinion,  whether  in  a  private  or  public  station, 
and  he  was  the  man  to  stand  by  it.  In  his  private  rela- 
tions,  those  who  were  acquainted  with  him  knew  with  what 
•  fidelity  he  performed  them.  Left  with  a  young  charge— an 
only  child — ^those  who  knew  him  knew  how  he  devoted 
himself  to  cherishing  and  bringing  him  up.  Judge  Paine 
was  a  true  American.  He  could  not  be  otherwise,  if  blood 
and  ancestry  could  make  him  one.  He  was  of  true  New 
England  stock.  His  brother  was  dev&ted  to  the  highest 
honors  of  Vermont ;  and  the  deceased  Judge  came  to  this 
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Stale  young,  and,  by  industry  and  his  own  ability,  be  made 
his  way  from  tbe  condition  of  a  stranger,  until,  at  the  hour 
of  his  death,  they  found  him  a  Judge  of  this  Court  That 
he  stood  by  the  right,  honorable  and  manly,  is  sufficiently 
shown  in  the  case  to  which  Mr.  Noyes  alluded.  If  it  be 
possible  for  a  human  being  to  exhibit^  in  the  course  of  life, 
a  greater  degree  of  integrity  than  that  which  marked « the 
career  of  Judge  Paine,  or  to  exhibit  a  higher  degree  of 
mofal  worth  as  a  &ther,  a  husband,  and  a  don,  he  (Mr.  ^ 
CConor)  knew  none  by  whom  the  late  Judge  Paine  has 
been  exceeded.    He  seconded  the  resolutions. 

"Judge  Dues,  as  an  associate  of  the  late  Justice,  spoke 
in  feeling  terms  of  the  loss  to  the  public  at  large  and  the' 
judicifity,  amongst  whom  he  had  not  left  behind  him  a  su- 
perior. Be  was  learned  in  the  profession,  and  intimately 
aoqiudnted  with  ancient  and  modem  history,  and  a  great 
dfloical  scholar.  He  was  a  widower  for  eight  years,  and 
his  time  was  most  assiduously  devoted  to  the  instruction  of 
his  son,  in  whom  his  affections,  his  hopes,  his  pride,  were 
ooateied,  and  to  whom  the  loss  of  such  a  &ther  must  be 
great  indeed.  Judge  Duer  then  passed  a  high  eulogium  on 
the  Christian  character  of  his  late  brother,  and  expressed  a 
firm  belief  that,  firom  his  reliance  on  the  Saviour  of  Man* 
kind,  his  spirit  is  now  happy  in  the  Realms  of  Bliss. 

''The  Besolutions  were  liien  put  and  adopted,  and  the 
meeting  adjourned.^' 
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BowEN  V.  Wateiis. 


.  Oa  a  loffl  fibr  ^eofle  perfonoaooe,  the  itde  of  ooortB  of  eqBii^  iHy  thufc  Ibe 
•greeoMoft  fllioiild  be  eeitrfn,  &ir  and  jiiBt  in  all  its  portii  and  that  aEl  the 
awteiiil  iNttta  ohoald  be  known  to  both  paittea ;  aadlfanyoftheaeiagre' 
dieflli  he  wanting  in  Ibe  oaae,  a  decree  wiQ  be  reftiaed. 

The  eontraet  of  ^^udi  speaSo  perfonBance  is  sought,  oqgfat  not  onlj  to  1m 
jroved,  bat  tbe  tenna  of  it  ahotild  be  so  preoiae  that  neither  party  cpoid 
nanaalify  ausandastaad  tiiem;  and  if  it  be  Tagse or  unoectain,  a oo«rt 
of  eqqity  wiU  not  exenaae  its  acteaordinaiy  jmiadlotion  to  enfone  it,  b«k 
leave  the  part^  to  Ua  liigal  remedy. 

Kor  vffl  it  eompel  a  specific  perfimnance  where  the  oontnict  is  a  hard  or  ub- 
maonaUe  baigain,  or  where  there  has  been  any  sort  of  siupHn  wIMt 
leaders  ttwnfiur  to  caU  Ibr  An  exBcnCion  of  it 

Unto  is  a  wy  important  dislinction  running  through  the  casea  betwesft 
orteiiDg  a  oontract  to  be  rescinded  and  decreeuig  a  qpeoific  peifonnanie; 
aadthe  latter  kind  of  leHef  is  often  denied  erea  where  the  oimimstaooee 
aie  not  saffioifiBt^  strong  to  hidooe  the  oonrt  to  leqyire  the  oonteot  to  be 
given  <^ 

AitiM^h  a  ptaif  contracting  through  an  agent,  being  igsMiant  of  teta  irith 
which  his  agent  was  acquainted,  anajr  yet  hove  bound  huoaetf  aft  kkW,  it 
doei  Bot  IbBow  that  «  qtedfic  perftonnaaoe  would  be  decreed  if  there  wm 
oteidy  siidli  a  mirtake  or  nnaa^prehenirion  se  to  the:s«)9eot4MiMer  of  Ibe 
eoBlmci  as  to  lender  U  Qiyaat  or  JBequiMle  to  enfiffioe  it. 

I 
Thovpscw,  J.  :-»^I%e  bill  in  ikiB  CMe  was  filed  to  coni-| 

pel  a  specific  perfbrmance  of  a  contract  alleged  to  tave 

beeu  entered  into  ^by  the  defendants  for  the  purchase  of  a 

cotton  iMoxj  At  Newport^  on  the  easi  aide  of  Oaoida 
Voi.IL  1 
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BowKN  v.  Watebs. 


On  ft  Ua  for  flpedfic  pedbciDMiDe^  the  Tale  of  oonito  of  eqiiify  is,  that  tte 
tfMM^beeertrfni&traad  just  in  all  its  paiti^  and  tilwtaathe 
I  parte  ahoiddbe  known  to  both  partieB;  andifaiiyoftheaeSiigr^- 
dieotB  be  wanting  in  tiie  oaao,  a  decree  will  be  ceftned. 

The  eoBtnct  of  which  6pedflD  peribnaanoe  ia  songht,  ijo^  not  onl/  tolM 
imved,  b«t  the  terms  of  It  shonld  be  so  predse  that  neither  part j  cpnid 
naBoaabfy  auBOttdenrtand  tihosa;  and  if  it  be  yagae  tv  mnoeictain,  a covrt 
«f  eqoi^  will  not  exeroSae  ite  exteaordhiacy  jODsdiolioa  to  enfone  1^  bat 
fenre  the  party'  to  his  kgid  remedy. 

Kor  wffl  it  eon^  a  specific  poibrmamce  where  the  contract  is  a  hard  or  im- 
nssQDoble  baigain,  or  where  there  has  been  anj  sortof  smpiln  wUtih 
TCBders  it  anftir  to  cafl  Soar  in  oxeeatLon  of  it 

Unn  ia  a  ?eiy  important  disiinction  running  through  the  cases  betwata 
oderiag  a  contrsct  to  be  resdnded  and  decreeing  a  spedflo  perfonnanao; 
aailhe  latter  kind  of  relief  is  dften  denied  eren  where  the  dreomstanoes 
aro  jwtsoflhjlBBt^  Strang  to  indaoe  the  ooart  to  laqaire  the  conteot  to  be 
gtrenap^ 

Aitboq^  a  party  oontradang  through  an  agent)  beiBg  igaanDt  of  teta  wilifa 
which  his  agent  was  aoqpiainteid,  jtmj  yet  hove  boaad  himseff  at  laic,  ii 
does  not  Ibflow  that «  qiedfic  perfonaanoa  woM  be  decreed  if  there  wm 
desi^  such  a  miatake  or  nusapprehenaion  aa  to  theraatajaot^atattor  ol  Ibe 
OQDtiaGt  as  to  ieB40r  ^  tti^aat  or  jBeqatohla  to  enfosoe  it 

I 

Tsoitpscw,  J.t--^et>tll  in  ^ifl  case  was  filed  to  cam- 1 
pel  a  specific  perfotmance  of  a  contract  alleged  to  taTO 
been  entered  into  \>j  tlie  defendants  for  the  pnrcLase  of  a 
cotton  UaiQxy  at  Newport,  on  the  e$ai  aide  of  Canada 
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1821. — ^Bowen  t.  Wateis. 


Greek,  in  the  county  of  Herkiiner.[l]    The  contract^  if  at 
all  concluded  between  the  parties,  is  to  be  collected  from 

[1]  It  18  a  matter  of  diaorolioQ  in  the  0001%  whether  <Nr  not  to 
fio  peifoniiaaoe ;  not  dependent^  however,  upon  the  aibitnuy  pleasure  of  the 
court,  but  regulated  bj  general  rules  and  prindplesL  (Rogen  v.  Saunders^  4 
Kame  Bep.  92.)  When  a  contract  in  writing  is  certain,  &ir  in  all  its  partB^ 
18  finr  an  adequate  consideration,  and  is  capable  of  being  performed,  it  is  a 
matter  of  couse  for  a  court  of  equity  to  decree  performance.  Jb,  The  per- 
formance may  in  a  proper  case  be  decreed,  where  the  party  has  lost  his 
remedy  at  law.  lb.  But  negligence  in  the  performance  of  contracts^  are  not 
thereby  to  be  encouraged ;  and  the  party  seeking  peifonnance  mnfit  show 
that  he  has  not  been  in  fooU^  but  has  taken  all  proper  steps  towards  per- 
formance on  his  own  part^  and  has  been  ready  toperform.  lb.  Where  the 
binding  efitouy  of  acontract  has  been  lost  at  kw  by  lapse  of  time^  a  court 
of  equity  win  grant  relief  where  time  is  not  of  the  essence  c^the  contract 
lb.  A  written  agreement  concerning  lands  may  be  enforced  in  equity,  al- 
though bmding  only  on  the  party  to  be  charged.  lb.  The  court  wiU  not 
compel  a  qiecifio  performance,  where  the  remedieB  are  not  mutual,  and 
where  the  party  who  is  not  bound,  lies  by  to  see  whether  it  will  be  a  gainfol 
or  a  losing  bargain  to  abandon  it  in  the  one  event,  and  in  the  other  to  con- 
sider lapse  of  time  as  nothing^  and  daim  a  qieciJBc  performance.  J&  A  bill 
lor  a  spedfio  performance,  by  a  vendcNr  against  a  purchaser,  is  not  to  be  dia- 
miawd  upon  the  mere  ground  that  the  Tender's  title  was  not  perfect  at  the 
time  of  fihng  the  bill  {TheJhUd^  CMirdk  in'Gardai^ireeiT.Mott,*i  ^tag^ 
77.)  A  specific  performance  may  be  decreedif  it  appears  by  the  ICaater'a  re- 
pott  that  the  vendor  is  in  a  situation  to  give  a  perfect  title,  except  where 
the  puidiaser  has  been  materially  ii^ured  by  the  delay.  lb.  A  par^  having 
an  equitable  title  by  a  contract^  complete  in  all  ita  parts^  is  entitled  to  a 
spedflc  performance  of  course.  (Buchasuum  v.  Up^uao,  1  Howard,  84.)  The 
spedflc  performance  of  an  agreement  is  not  a  matter  of  rights  which  a  party 
can  demand  ih>m  a  court  of  equity,  but  is  a  matter  resting  merely  in  the 
sound  discretion  of  the  ooort.  (Kbeyr.  TluOmmiyofBristoitS&toefsRep. 
800.)  Equity  views  a  bond  conditioned  to  convey  land  as  artides  of  agree- 
ment^ and  will  deoree  a  apedfloperfoimanoe  of  the  condition.  (l^liqMfpMbv. 
BeaUy,  1  Oihnan*s  Bep.  464.)  A  party  cannot  compel  the  spedflc  perfbcm- 
anoe  of  a  contract  in  a  court  of  equity,  unless  he  shows  that  he  hiBself  has 
flpedficaUy  performed,  or  can  Justly  account  for  the  reason  of  his  nou'^er^ 
formance.  {8ooU  v.  Shq^herd,  3  Oilman's  Rep.  483.)  If  a  party  seeking  to 
enforce  a  spedflc  performance  wishes  to  set  off  against  the  amount  to  be 
paid  by  him,  an  indebtedness  tohhn  from  the  other  party,  he  should  lay  the 
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sondiy  letters  which  passed  between  some  of  ihe  parties  m 
lelation  to  this  purchase.    And  one  of  the  difficulties  in 

proper  tiaiidalio&  fiir  it  in  his  Inn,  or  he  cannot  be  roHered.    Ih,    A  biU  in 
equity  to  enlbfce  the  spedflo  perfbrmanoe  of  a  contract,  must  show  a  oom- 
plete  performance  of  all  the  atipnlations  on  the  part  of  the  complainant  to 
entxOe  him  to  a  decree.    {Churchy,  Jetoett,  1  Scanunon's Bep.  64.)    A  party 
eeekmg^  the  epeeific  pefibnnanoe  of  a  contract,  for  the  sale  and  oonyeyanoe 
of  a  tract  of  land,  cannot  excuse  himself  lor  not  tendering  the  pohshase  no- 
ne j,  when  dne,  upon  tiie  ground  that  the  yendor  had  oonreyed  the  land  to 
a  tUrd  person.    {Ihyle  r.  TboSj  4  Scammon's  Rep.  202.)    An  application  ftr 
ihe  spedflc  peiibrmance  of  a  contract,  is  addressed  to  the  sonnd  legal  discre- 
tion of  the  coort    (Frisby  v.  Bakaux,  4  Scammon's  Rep.  287.)    It  is  no  ob- 
jeeden  to  enibrdng  the  performance  of  a  contract  for  the  sale  of  the  lands  in 
bflbaif  of  the  rendee,  ^at  the  yendor  did  not  own  the  lands  when  the  con- 
tract WMmade.    If  he  can  make  a  good  title  to  all  at  the  time  of  the  decree^ 
the  eomt  win  direct  him  to  convey  the  whole;  if  he  can  make  title  to  a  part 
only,  the  yendee  may  take  soch  part  with  a  compensation  for  the  residnei 
(AArtm  y.  Johnaan,  3  Sand.  Ch.  Rep.  72.)    If  the  yendor  contracts  to  sell 
land,  and  the  title  of  a  part  of  it  foils,  the  yendee  may  claim  a  spedflo  per^ 
tvmanoe  of  oisntracti^  as  to  that  part  of  the  land  to  whidi  the  yendor  can 
give  him  a  titles  and  for  a  compensation  in  damages  as  to  the  part  of  the 
land  to  whkh  the  title  foils.    (Jfom  y.  Eknendorf,  II  Paige,  277.)    The 
Obmi  of  Chancery  may  decree  the  specific  performance  of  a  contract  for  the 
nie  of  lands  lyfaig  hi  anothw  State^  where  tiie  party  who  is  to  make  the 
eoBveyanoe  is  within  the  jnrisdictkm  of  the  ooort^  and  has  been  served  with 
pneesBL    (Sunken  y.  Ibwler,  9  Paige^  280.)    And  where  the  defendant  in 
aodh  a  Boit  i8.an  in&nt,  the  proper  decree  is,  that  he  oonyey  the  legal  title 
to  the  prendaeB  when  he  arrives  at  the  proper  age  to  enable  him  to  do  so^ 
ac«or£Bg  to  the  laws  of  the  6tate  where  the  property  is  situated ;  and  that 
fat  foe  meantime  the  vendee  be  permitted  to  receive  and  retahi  the  poases- 
tioa  ef  the  property.  Jb.    The  owner  of  two  lots  which  had  been  sold  on  an 
ezecotion  against  him,  agreed  with  K  that  she  should  buy  one  of  the  lota^ 
aasApqrfoe  price  by redBeming  both  fiom  the  sheriff's  sale.    U.  wa^to  take 
a  deed  ftom  the  aherifl;  pay  aU  hens  and  charges,  and  on  receiving  the  sor- 
pba^  beyond  the  price  of  the  one  lo^  with  mterest  at  adi^fixed,  was  to 
oottvey  the  other  lot  to  the  vendor;  or  if  such  payment  were  not  made,  was 
to  retain  both  lot&    The  vendor  was,  by  a  like  covenant^  to  give  possession 
dthe  fot  sold  to  l£    Held,  that  by  the  agreement^  H.  became  the  purdiaser 
of  the  one  lot^  and  took  the  other  lot  aa  a  security  for  her  advances  beyond 
the  price  of  the  former;  and  that  she  was  bound  to  oonyey  to  the  vendor,  on 
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Ae  ciae  ■»  to  aflcertftin  iwth  aiy  wtiflfimifwy  certaittty  and 
yraoisicm  ftem  tUs  oBBBRRpandfiPce  win*  the  conbeaiet ' 


bcA^KlbBABdiinheBDe«,'irilhintan8t  (AHbs  t.  H^  S  8HBd.Clk.  Bepi 
|4Ml)  fie]a,«iHhef^tettflhecoolfaetirmtotetra«to4Maiii 
i|»jlLto8eIltlieoaierlottoth6  fixmcr  owner,  on  payment  of  Bocb  < 
fmnd  racefmi^  pcMBeMkm  of  tiie  one  at  the  time  fltipnlated ;  a  partial  fiuluie 
'to  delhrer  pdesesaion  at  Hunt  tlme^  wmM  not  wairant  IC.  in  reAning  to  con- 
vey tbe  oAer  iot^  on  feoeniiig  tte  azoeai.  /&  Wher^  partiea  oaDttacM 
fctheaiteoflaiidflbragraaBann  or  prioe^  under  a  molnai  anskaka  aato 
Ike  qnanti^eontaiDedin  tkepafodaoU,  bfliieTB^  it  tocfrntalnajboot  a  fcortii 
more  than  its  actoai  content^  and  the  vendee  has  taken  poeeeaBion,  made 
Talni^ble  peimanent  impTOTements^  and  paid  nearlj  all  12ie  prioe;  eqai^trin 
oompel  tiie  Tendor  to  convex  Ibe  land  ndaafif  owned  bj  him,  wiHi  a  latt- 
U»  dedoBllnL  from  the  priae  Ibr  the  dsfifliener-  lVm)9%aeBT.IM  M^ftr^^ 
Amd.  Gh.  Bop.  614.)  D.  sold  to  G^  hj  an  ezMsofeoiy  oontnot^  two  lolB^f 
"wikl  land, -which,  by  the  aoTFej  and  location  thereof  made  ^  D.  and  ottien^ 
contained  187  1-2  aeres ;  the  one  intending  to  seO,  and  the  other  believing 
•fitat  he  waa  baying  the  kts  as  thns  sorreyed.  It  tmned  out  that  in  nakfa^ 
«och  survey  and  location,  the  sorveyor  had  extended  and  marked  taia  liae 
j^ond  the  tnie  boondnry  of  the  tnct  he  was  laymg  cnA,  Mid  had  Ihenifay 
included  43  1-2  acres  in  D.'S  two  lota^  to  wfaidi  he  never  had  any  right  cr 
«laim.  Held,  that  this  was  a  case  of  motoai  mistake.  That  the  defidencif 
•was  not  in  the  solject-matter  of  the  oontzact,  ibr  that  vras  the  two  lots  aa 
oaikedaad  sorveyed  for  D. ;  bat  thatthe  dilBcalty  was  in  giving  title  4otitft 
■n^eotviattar.  lb.  KqaitywiHootcorapelapoiohaBer  totakeland^rtiidk 
is  involved  in  a  doobtfiil  and  diqptxted  qpieatwn  of  boondary.  Ih.  In  a  sidt 
by  the  vendor,  to  oompel  the  specifle  peribmumoe  of  a  contract  for  the  po^ 
ehase  of  land,  a  performance  may  be  decreed,  if  the  oomplainant  is  able  to 
make  a  peifoct  title  to  the  premisee  at  the  hearing.  {Baldwin  r,  StOkr,  % 
fiMga,  413.)  Sot  wheio  the  eomidahiant  asks  for  an  iojonctkn  to  restnda 
the  defendant  finom  paiting  iMnth  the  property  v^ch  was  to  be  traosfeffcd  in 
payment  of  the  complainant's  land,  or  for  a  receiver  of  aoch  property,  ha 
most  slanv  that  he  ia  in  a  aitaation  to  Ailfll  the  oMitract;  and  it  is  not  soA' 
oient  to  show  that  he  may  possibly  be  able  to  perform  the  oontractattiie  hear- 
ing of  the  cause,  bathe  mostshow  a  present  ability  to  perform  it,  where  li» 
defendant  has  a  right  to  reqaire  an  immediate  perfocnmnoe  of  the  ag^eemant 
Ih,  The  grantmg  a  spedfic  pecfocmanoeis  not  a  matter  of  right  bat  is  ahrayft 
a  matter  of  aoond  and  reasonable  discretion,  which  grants  or  withholds  Telid^ 
aooordingtotheciioamstaiiDes  of  each  partioalar  case.  (IfiMMM  t.  3Wim9»> 
fir,  3  Bari).  Sap.  Rep.  50.)    Whsrethe  Teadea,  faiaoontiactforthe  adeof 
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Tbe  gresft  qoeelioii  seems  to  be  as  to  the  nature  ODd  extent 
of  tbe  wKter-pirril^e  embraced  within  tiie  oontmct^  aod 
wiudk  W9S  to  be  conveyed  b j  the  eompIaiBaats  to  the  de* 
jGendjuntBL  ^ 

It  mems4B  be  adi^tted  bj  the  bill^  that  this  privil^e 
vas,  at  least,  water  suffictent  at  all  seasons  of  the  jear  to 
dnye  one  thousand  spindles  in  certain  machinery  called 
wster-fraaiesi  asid  the  neoesaary  q>paratiis  and  machinerjr 
to  piepagB  cotton  jbr  spinning,  aeoordiDg  to  the  practioe  ia 
January,  1812,  and  sufficient  water  for  a  madune^shop  to 
make  and  repair  machinery  for  the  use  of  said  mill  and&e- 
toxy.  On  the  part  of  the  defendants  it  is  contended  that 
thexe was  nosach  limitation  upon  this  waie^  bu* 

thai  Ae  com{dainants  were  to  convey  to  them  the  first 
water-privilege  sufficient  to  drive  whatever  nnmber  ci 
^indies  they  chose  to  pnt  into  the  &ctory,  and  the  use  of 
wate^  tor  a  machine  shop  toi  whatever  maefaioery  they 
migfat  widi  to  make.  He  correspondence  was  not  carried 
on  in  the  name  of  all  the  parties,  and  some  parts  of  it  caik- 
not  be  understood  a&  being  in  behalf  of  the  parties  to  the 
pnaentsuit  It  was  coTnmnnefld  in  the  aammer  of  1825,  by 
a  letter  ftmn  Jason  Waters  to  Ephndm  Bowen,  making  aotte 
inquiries  in  relation  to  the  &ctory.  To  which  Bowen  oik  thtf 
16th  of  September,  1825,  answered,  and  among  other  thin^ 

liadi^  gHfe  Botiee  to  the  ven^r  of  bur  reAeal  to  peHbna  the  contraol;  Md^ 
XbMt  no  tender  of  a  deed  by  the  vendor  was  neoeaaaiy,  in  older  to  mutaln  a 
biaferipeGific  perfecmaace.  (Vrary  v.  StaUk^  2  Comstock  Be|n  60.)  Where 
in  ft  contract  for  the  sale  of  lands,  the  pdrchase-money  is  to  be  paid  or  se- 
cored,  and  the  conveyance  executed,  on  a  particular  day,  and  neither  party 
peKbnu^  or  oifers  to  peribnn  on  the  day,  eitiier  party  may  cfieiim  specific 
podmumbb  in  equity,  making  the  aOa  ineumbent  on  him  in  the  MU;  and*. 
theidiDieto  make  a  tander  befoce  the  oommenoement  of  the  valL,  will  onljr 
affect  the  qwstion  of  ooets.  (Stevenson  v.  Msucwdtf  2  Comstock  Rep.  408.) 
A  biD  fi>r  specific  performance  may  be  maintained  against  the  heirs  of  tile 
vendor.    (Neaipn  v.  Stvazey^  8  N.  H.  Bep.  ».) 


CIRCUIT  COURT 


int.— B&woiT.Wi 


stated,  '^ihatihe  ootton-ndll  has  secured  to  its  owneis  at  all 
tnnes  a  sofficiencj  of  water  in  preference  to  all  oAfir  mills 
to  turn  and  operate  one  tbonsand  spindles  of  water-fiames, 
wift  a  niachine-shop  and  preparation  for  spinning  cotton  1^ 
tiie  year  1812,"  and  at  the  dose  dl  the  letter  adds,  ""if  after 
waiting  a  reasonable  time  we  do  not  hearfiomyao,  we  shall 
condnde  that  jou  do  not  mean  to  purchase."  On  tiie 
16th  of  November  following,  this  letter  was  answered  de> 
dining  to  make  the  purchase,  and  inqnizing  whether  a  lease 
of  the  ootton-&ctoi7  could  be  had.  This  was  reAised. 
Thus  the  treaty  for  a  pnrdiase  must  be  considered  as  bro- 
ken o£  And  it  is  proper  here  to  notice,  that  Jason  Watero 
had  thus  &r  acted  with  the  view  and  expectation  that  a  Mr. 
Wolcott  would  unite  with  him  in  the  purchase,  and  not  the 
other  defendants.  It  is  material  to  notice  this,  because  the 
letter  of  the  16th  of  September  is  the  only  one  that  q[>eakB 
of  tiie  water-privilege  particularly.  The  subsequent  coxie- 
spondence  after  the  other  two  defendants  became  in  any 
manner  parties  to  it,  only  speaks  of  the  cotton«&ctory  and 
iqppurtenanoes  in  general  terms;  and  when  any  mention 
is  made  of  the  water-privil^e,  it  is  spoken  of  as  the  first 
wator-privilege.  K  the  letter  of  the  16ih  of  September  is 
considered  as  suffidently  designating  the  extent  of  the 
water-privilege,  the  inquiry  would  arise,  how  fiir  the  other 
two  defendants  were  bound  by  the  communication  to  Jason 
Waters,  at  a  time  when  they  had  no  interest  or  concern 
in  the  purehase. 

Jason  Waters,  in  his  answer,  admits  he  received  the  let- 
ter of  the  16th  of  September,  but  states  that  as  he  had  then 
relinquished  the  idea  d£  purehasing  the  property,  he  only 
read  the  letter  and  filed  it  away,  and  paid  Uttie  attention 
to  its  contents,  and  that  he  did  not  show  it  to  the  other  de- 
fendants or  either  of  them,  or  communicate  to  them  the 
contents;   and  the  other  defendants   deny  having  any 
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knowledge  of  this  letter  or  the  limitation  upon  the  water- 
priyil^e  as  now  set  up  on  the  part  of  the  complainants ; 
and  the  answer  of  the  defeiftants,  in  this  respect,  is  not 
disproyed.    This  letter  of  the  16th  of  September,  and  what- 
ev&  passed  between  the  complainants  and  Jason  Waters 
prior  to  the  16th  of  November,  when  he  wrote  to  Ephraim 
Bowen  that  he  had  given  up  the  purchase,  must  bo  laid 
out  of  *view  as  it  respects  the  other  defendants ;  and  their 
contract,  if  any  was  entered  into,  must  be  collected  from 
what  passed  after  that  time ;  and  no  part  of  the  subsequent 
oorrespondence  will  warrant  the  conclusion  that  the  defend- 
ante  understood  there  was  to  be  any  such  limitation  in  the 
nae  of  the  water  as  is  now  set  up,  but  supposed  that  by  the 
general  terms  in  which  the  letter  referred  to  the  property, 
the  water-privilege  to  be  conveyed  was  the  first  right  to 
the  water  in  sufficient  quantity  to  supply  the  large  water- 
wheel  appurtenant  to  the  factory,  according  to  its  then  di- 
mensions, and  thereby  to  operate  any  machinery  that  could 
be  put  into  the  factory,  and  not  that  they  were  limited  to 
water  sufficient  to  operate  one  thousand  spindles  of  water 
frames  as  used  in  1812.    The  water-privilege  must  have 
been  one  of  the  principal,  if  not  the  most  important  object 
in  &e  purchase.    And  without  the  most  plain  and  explicit 
langoage  was  used,  it  would  be  unreasonable  to  compel  the 
defendants  to  carry  into  execution  a  contract  clogged  with 
sack  a  limitation,  which  would  very  much  embarrass,  if  not 
preclude  them  from  availing  themselves  of  the  improved 
machinery  ihat  is  almost  daily  brought  into  operation. 
And  if  such  was  clearly  the  contract,  it  would  be  a  hard 
and  unreasonable  bargain,  and  •one  which  a  court  would 
&el  itself  under  no  obligation  to  see  carried  into  specific 
execution.    The  contract,  which  is  sought  to  be  specifically 
executed,  ought  not  only  to  be  proved,  but  the  terms  of  it 
should  be  so  precise  that  neither  party  could  reasonably 
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nkisandeistand  them.  If  the  contiaet  be  yagae  or  unoer- 
tain,  a  court  of  equity  will  not  exercise  its  extraordixwry 

jurisdiction  to  enforce  it,  hv0  leave  the  party  to  his  legal 
iemedy.(a)  Nor  wiU  it  compel  a  specific  performance  when 
it  is  a  hard  and  unreasonable  contract.(&)    So,  where  it  ap* 

i  pears  that  at  the  time  of  entering  into  the  contract  for  the  I 

'  sale  of  a  tract  of  land  there  was  a  misunderstanding  be* 
tween  the  parties  as  to  the  identity  of  the  land  to  which  the 

'  contract  related,  a  court  of  equity,  in  its  discretion,  will  not 
interfere  by  decreeing  a  specific  performance.(c)  If  this  be 
a  sound  rule,  it  applies  with  peculiar  force  to  the  preseut 
case ;  for,  admitting  that  Jason  Waters  would  be  bound 
by  the  letter  of  the  16th  of  September,  and  could  not  sei 
up  any  mistake  or  misapprehension,  this  could  not^  in  jua> 
tice,  be  set  up  against  the  other  defendants,  for  the  contents 
of  that  letter  were  clearly  unknown  to  them.  And  if  it 
should  even  be  admitted  that  the  other  defendants  had  so 
&r  made  Jason  Waters  their  agent  to  complete  the  piB> 
chase,  as  to  make  it  binding  on  them  at  law,  it  would  by 
no  means  follow  that  this  court  would  decree  a  specific  per- 
formance, if  there  was  clearly  a  mistake  or  misapprehen- 
sion as  to  the  subject-matter  of  the  contract,  or  if  it  would 
be  unjust  or  inequitable  to  enforce  it. 

These  are  fitmiliar  principles  applicable  to  this  branch  ef 
equity  jurisdiction.  In  the  case  of  Burton  v.  LfpUrJi^ 
it  was  said  that  nothing  is  more  established  in  a  court 
of  equity  than  that  every  agreement  ought  to  be  cer- 
tain, fair  and  just  in  all  its  parts^  and  that  if  any  of  these 
ingredients  are  wanting  in  the  ease,  the  court  will  not  de> 
eree  a  specific  performance;;  all  the  material  &cts  must  be 
known  to  both  parties.    And  £k^un^  in  Moriiock  v.  BtMsTj^fi} 

(a)  2  Wheat  341.  (&)  2  Sch.  ft  Let  166.  ^ 

(c)  6  Mud£  1015.  (d)  3  Atk.  363. 

'6)  10  Vei.  30&. 
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tbe  dootrine  laid  down  is  that  a  couit  of  equity  is  not 
l^mid  q^eoifioaily  to  execute  everj  contract  That  if 
thare  was  any  aort  of  Burpriae  that  made  it  act  Mr  off 
lionest  to  call  for  an  execution^  Chancery  would  not  leod 
ibf)  extraordinary  aid  of  decreeing  a  specific  perfbrmanoa ; 
Axyl  this  relief  is  c^ndeniied  even  when  the  circumstances 
are  not  aufSeiently  strong  to  ind«ce  the  court  to  require  the 
oontraet  to  be  given  up»  In  the  ease  of  Osgood  v»  Franh^^ 
liiiy{a)t  it  is  said  there  i»  a  reary  important  distinction,  whidi 
roBS  through  the  oases,  between  ordering  a  contract  to  be 
rescinded  and  decreeii^  a  specific  execution.  It  is  not  an 
uncoimnon  ca^  £>r  the  court  to  refiise  to  enforce  for  inad* 
equacy  of  price,  and  yet  refuse  to  rescind. 

In  the  case  now  before  the  court,  it  is  very  difficult  to 
$ajwhether  any  certain  and  predse  contract  was  ccmduded 
between  the  parties,  growing  out  of  the  corresftondence. 
And  if  the  letter  of  the  16th  of  September  k  laid  out  of 
view^  th^re  is  certainly  not  enough  to  support  the  contrael 
according  to  the  complainant's  view  of  it^  as  shown  by  the 
deed  tendered.  The  water^privilege  thereby  conveyed  is 
aa  feUowa:  ^  Together  with,  the  water-privilege  calculated 
to  drive  one  thousand  spindles  in  water-frames,  and  the  ne^ 
cessary  apparatus  and  machinery  to  prepare  cotton  for  spin* 
ning,  according  to  the  practif^  inr  Januairy,  1812.  And 
also  a  sufficiency  of  water  for  a  machine-shop,  to  make  and 
repair  machinery  for  the  use  of  said  mill  or  fiictory  thereon 
standing,  at  all  seasons  of  the  year." 

The  correspondence,  according  to  every  reasonable  con- 
struction, shows  that  the  defendants  were  to  have  conveyed 
to  them  the  fectory  with  the  first  privilege  of  the  water. 
And  this  would,  according  to  every  reasonable  intendment^ 
carry  a  right  to  operate  any  machinery  that  might  be  put 
into  the  fectory,  and  driven  by  a  water-wheel  of  the  dimen- 

(a)  2  John.  Ch.  23. 
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BioDS  of  the  one  ihen  in  vae.    To  restrict  the  quantity  of 
water  to  any  particiilar  kind  of  machinery,  would  either 
preclude  the  defendants  fiom  ever  making  any  imprave- 
\  ment  or  changing  the  machinery.    Or  if  sach  charge  was 
;  made,  leave  the  question  open  to  litigation  whether  a  greater 
'  quantity  of  water  was  not  used  than  would  have  driven  one 
thousand  spindles  in  water-frames,  according  to  the  prao- 
^tice  in  1812.    Nor  would  the  correspondence  seem  to  war- 
rant the  other  restriction  or  limitation  of  water  for  the  xoa- 
chine-shop,  to  the  making  and  repairing  machinery  for  the 
use  of  the  factory  only.    But  admitting  the  contract  to  he 
made  out  according  to  the  terms  of  the  deed,  it  is  very  cer- 
tain that  it  was  not  according  to  the  understanding  of  at 
least  two  of  the  defendants ;   and  would,  therefore,  be  a 
contract  entered  into  through  mistake  and  misapprehension, 
and  without  a  full  knowledge  of  all  the  circumstances ;  and 
in  this  view  of  it,  would  be  one  of  those  cases  in  which  the 
complainants  should  be  left  to  tiieir  remedy  at  law  to  re- 
cover damages*  for  breach  of  the  contract. 

The  bill  must,  accordingly,  be  dismissed  without  preju- 
dice—with  costs. 


B.  Sedgwick,  for  complainants. 
H.  Ketchum,  for  defendants. 
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Justin  Lyman  v.  Elias  Lyman  and  others. 

Two  broth^a,  in  1Y84,  entered  into  oopartnerehip  without  any  agreement  in 
writings  the  principal  object  of  which  at  first  was  to  cany  on  the  businesa 
of  trade  and  merchandise,  and  boating  on  the  Connecticut  river.  It  was 
nnderstood  between  them  that  aU  their  property  was  to  be  in  common,  and 
tint  each  should  be  at  liberty,  on  jomt  account,  to  do  any  kind  of  bushiess, 
mske  any  oontracts^  or  enter  into  any  spooulation  at  his  disoretion.  This 
partnership  lasted  until  1820,  and  during  the  period  of  its  continuance, 
one  brother,  who  had  a  numerous  fiunily,  resided  in  Vermont,  and  the  other, 
who  had  no  children,  in  Connecticut,  and  the  &mily  expenses  of  both  were 
defrayed  out  oi  the  joint  funds,  no  account  whatever  being  kept  of  them, 
and  no  partnership  account  having  been  kept  or  settled  during  the  whole 
period.  As  the  capital  and  means  of  the  brothers  increased  their  buaiaesB 
was  extended,  and  they  entered  into  navigation  at  large,  and  each  im- 
ported goodS)  buQt,  purchased  and  sold  vessels,  purdiased  hmd  in  different 
States,  turnpike  and  toll-bridge  shares,  and  built  bridges  and  took  the 
deeds  and  evidences  of  title  to  both  or  either,  as  he  pleased.  In  the  ab- 
sence  oi  any  written  agreement  between  the  parties  or  any  verbal  contract 
with  respect  to  the  extent  of  the  copartnership  and  share^  the  nature  of 
tiieir  connexion  was  to  be  collected  from  the  course  of  their  business,  their 
cssoal  declarations,  and  occasional  letters  and  ratifications  of  each  other's 
previous  acta  It  was  held  to  be  impracticable  to  draw  any  line  or  set  any 
fixed  limits  to  the  partnership  that  would  do  equal  justice  to  the  parties^ 
but  that  the  partnefship  must  be  considered  as  general  and  unlimited,  and 
all  their  property  of  every  description  as  held  in  common,  and  that  tho  sepa- 
rate acts  of  one,  however  ill  judged,  disastrous  and  unsatisfactory  to  the 
other,  if  done  in  good  fiuth,  were  partnership  transactions. 

Where  a  lot  of  ground  belonged  to  one  of  the  partners  before  the  commence- 
ment of  the  partnership^  but  buildings  were  afterwards  erected  upon  it  with 
the  joint  fUnds,  of  much  greater  value  than  the  lot,  and  the  proceeds  of  the 
property  when  sold  were  applied  to  the  uses  of  the  firm  without  objection, 
file  whole  was  held  to  belong  to  the  partnership. 
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M  an  early  period  in  the  partnership  one  partner  reoeived  a  large  legaoj  un- 
der the  will  of  a  third  person,  and  without  the  knowledge  of  the  other  part- 
ner applied  it  to  the  use  of  the  partnership ;  held,  that  as  everything  waa 
intendedto  be  held  in  common,  and  after  such  a  lapse  of  time^  hH  individaal 
mterest  in  the  legacy  was  to  be  considered  as  abandoned. 

Whether  one  partner  has  a  claim  npon  the  firm  fbr  private  fimds  put  into  the 
i      conoem  without  the  knowledge  of  his  copartners.     Qumre, 

Parol  evidence  of  an  intent  on  the  part  of  the  testator  that  the  bequest 
should  be  for  the  joint  benefit  of  both  brothers,  rejected ;  no  such  intent 
appearii^  ftom  the  will 

Another  legacy  left  to  the  wife  of  a  partner  was  for  the  same  reasons  held 
to  belong  to  tha  joint  property,  as  when  reeeived  it  beoame  the  property  of 
the  husband.  -^ 

The  understanding  that  no  charge  was  to  be  made  for  family  expenses  waa 
bekl  to  extend  to  the  expenses  of  the  children  while  minors  and  members 
of  the  fiunily,  as  the  parent  might  oommand  their  servioei^  but  not  to  ad- 
vances made  them  after  they  became  of  age. 

And  salariea  paid  to  the  children,  after  they  became  of  age^  as  deik^  held  to 
be  a  charge  against  the  partnership. 

Laadfi  bought  by  a  commercial  partnership,  for  the  partnership  purposed,  are 

^  considered,  in  equity,  as  Ibrming  part  of  the  partnersh^  fUnd  and  stodc  ui 
trade,  and  standing  on  the  same  footing  as  the  personal  property,  parliau- 
lady  during  the  lives  of  the  partners;  and  in  a  court  of  equity,  it  is  im- 
material whether  the  title  is  vested  in  one  or  both  of  the  partners^  foe  it 
considers  the  partner  having  the  legal  title^  as  a  trustee  for  those  beaefi- 
csially  interested. 

There  was  evidence  that,  in  1814,  one  of  the  brothers  wished  to  dissolve  the 
partnership,  but  agreed  to  oontuwe  it  on  the  other  promising  to  make  a 
will  in  iavor  of  himself  and  family ;  that  the  will  was  made  and  afterwavda 
destroyed,  and  that  for  this  reason  the  brother  in  whose  favor  it  was  made^ 
in  1820  dissolved  the  partnenhip  without  the  other's  consent ;  and  it  waa 
held,  that  the  destruction  of  the  will  did  not  justify  the  dissolution  of  the 
oopartnership,  but  that  the  dissolution  was  a  resdndmg  of  the  contract  by 
one  brother,  which  liberated  the  other  from  any  obligation  to  make  the 
will. 

Whether  such  a  eontract  to  make  a  will  would  have  been  enforoed  if  it  had 
not  been  rescinded.     Quare, 

The  defendant  insisted  that  the  real  estate  should  be  divided  by  allowing 
each  party  to  retain  what  stood  in  his  name  and  was  in  his  possession  at 
the  time  of  the  dissolution,  at  its  then  valuation;  and  if  there  was  a  bal- 
hmce,  crediting  it  to  the  par^  entitled  to  it    But  the  oourt  held  that  a 
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rm^iwBiyn  entitled  to  hare  ^le  portaetah^  xnmA  tqp  hy  «  nle  «f 
aO  file  proper^,  as  Q»  best  mode  of  ascefrtainmgtts  value. 

7%e  prajer  of  the  bill  was  for  an  account,  and  that  the  joint  fund  be  divided 
t)etwBen  the  parties  and  for  general  relief;  but  that  a  sale  of  the  property 
was  indiided  in  tihe  pi«ver  for  general  relief  and  not  isconsistent  with  ihe 
^aotto  xeUef  pnjod. 

It  was  oontended  that  the  court  could  not  enforce  «d  order  of  sale,  exoepi  of 
the  lands  lying  within  the  district;  but  held  that  the  order  would  not  re- 
qoire  the  agency  of  any  officer  out  of  the  Jurisdiction  of  the  court;  that  It 
yns  to  act  only  cm  ^e  parties;  and  that  the  powers  of  the  court  were  am-  ' 
]ty  snfficie&t  to  direct  a  pMio  aale  of  the  hind,  and  to  oompel  tiie  portiee 
to  convey  the  title  aoconU^gly. 

The  property  in  separate  portions  had  remained,  by  tacit  oonsetit^  eight  years 
after  the  dissolution,  in  the  possession  of  the  different  parties,  and  each  had 
'■ude  valuable  improvements  on  the  part  in  his  possession,  and  it  was  re- 
ftmd  to  comn^ssioiisrs  -to  ascertain  and  -report  Ute  value  of  such  impnpve- 
lofints,  to  be  allowed  to  the  party  makisg  them. 

Bat  ttis  was  done  only  from  the  extraordinary  character  of  the  case,  which 
would  not  admit  of  the  application  of  rules  by  which  ordinary  partnerships 
are  settled,  one  of  which  was  admitted  to  be,  that  one  partner  could  not 
IM&  Qpon  &e  odker  for  compensation  for  improvements  made  after  the  dis- 
«obitu»L 

A  partner  is  not  entitled  to  compensation  for  his  services^  except  by  fecial 
agreement ;  and  the  same  rule  applies  after  a  dissolution.  Each  partner 
Unea  becomes,  with  respect  to  the  property  in  his  hands,  a  trustee  for  the 
other ;  and  it  is  well  settled  that  a  voluntary  trustee  is  not  entitled  to  com- 
poMBtion  for  pocsoual  servicea,  but  only  for  actual  charges  and  expenses. 

The  eosts  directed  to  be  made  oat  before  any  decree  dioald  be  made  as  to 


Tsou^soRj  J. :  -^-The  general  object  of  lihe  IoHSl  filed 
in  this  iSBLVBd  was  to  have  an  aooount  and  settlenient  of  a 
partnership  concern,  which  had  existed  between  Justin  and 
Elias  Lyman  for  twenty-five  years  and  upwards,  the  trans- 
ftofeions  of  which  have  been  very  extended  and  multi&xi- 
OQ8,  and  are  involved  in  great  obscuritrf  for  the  want  of 
proper  books  and  accounts  with  respect  to  some  part  of  &e 
concerns,  and,  indeed,  an  entire  want  of  any  accounts  as 
to  some  matters  which  have  been  drawn  under  examina- 
tion ;  and  all  Ihis  embarrassment  much  increased  by  the 
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want  of  any  articles  of  partnership,  or  any  satis&ctory  evi- 
dence showing  a  definite  contract  or  understanding  between 
the  parties  as  to  the  nature  and  extent  of  the  partnership. 
Under  such  complicated  difficulties,  heightened,  we  are 
sorry  to  say,  by  the  acrimony  with  which  the  controversy 
has  been  carried  on,  it  is  hardly  to  be  expected  that  exact 
justice  can  be  done,  or  entire  satisfaction  given  to  the  par- 
ties. The  conclusions^  however,  to  which  we  have  arrived, 
are  the  result  of  our  best  judgment,  after  an  attentive 
and  laborious  consideration  of  the  case. 

The  bill  as  to  Wyllis  Lyman  has  been  dismissed  by  con- 
sent of  parties,  reserving  the  question  of  costs;  and  the 
commissioners  find  no  account  whatever  between  the  com- 
plainant and  Elias  Lyman,  Jr.  The  bill  as  to  him  must 
also  be  dismissed,  and  the  question  of  costs  is  reserved. 

Elias  Ljonan  and  Lewis  Lyman  have  put  in  separate  an- 
swers, and  testimony  has  been  taken  and  submitted  to  com- 
missioners appointed  by  the  court.  And  the  cause  now 
comes  before  the  court  upon  numerous  exceptions  taken  to 
the  report  of  the  commissioners  by  the  respective  parties, 
which  we  wUl  proceed  to  consider. 

The  first  excepticm  taken  by  Elias  Lyman  to  the  report 
of  the  commissioners  relates  to  the  nature  and  extent  of  the 
partnership.  The  conmiissioners  have  reported,  that  as 
early  as  the  year  1796,  Justin  and  Elias  entered  into  part- 
nership, and  that  all  the  property  that  they  or  either  of 
them  then  owned  was  understood  to  be  common  between 
them,  under  an  agreement  or  understanding  between  them 
that  each  one  should  be  at  liberty  to  do  any  kind  of  busi» 
ness,  make  any  contracts,  or  enter  into  any  speculation  at 
his  discretion,  and  that  this  general  and  unrestricted  part- 
nership continued  until  the  22d  of  January,  1820,  when  it 
was  dissolved  by  Elias,  without  the  consent  of  Justin. 

The  nature  and  extent  of  the  partnership  is  not  defined 
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bj  any  articles  of  copartnership,  but  is  to  be  collected  from 
the  acts  and  declarations  of  the  parties,  and  the  course  of 
busmess  which  has  in  &ct  been  carried  on  by  them.[l]    It 

[1]  General  repfotation  <^  a  partnerahip,  existing  between  two  or  more  in- 
diridualfl,  standing  alone  and  not  offered  in  corroboration  of  facts  and  drcnm- ' 
stances^  is  inadmissible  in  evidence  to  prove  a  partnership.  [Ealliday  v. 
Jf»i)tw^  20  Wen.81;  AT.  a,  22  Wen.  264 ;  SmWi  v.  Griffith,  3  BUI,  333 ;  ■> 
see  JtPkerson  v.  RaihboMy  11  Wen.  96;  WhUney  y.  Sterling,  14  J.  R.  216.) 
In  an  action  against  several  9B  partnera,  one  of  the  defendants  is  brought  into 
ooort;  he  akme  is  brought  into  court;  the  plaintiff  is  entitled 'to  recover,  if  he 
shows  that  this  defendant  is  a  member  of  the  firm.  It  is  not  necessaiy  in 
each  case  to  prove  that  the  other  defendants  were  members  of  the  firm. 
BaSUboai  v.  JtlhwfaU,  32  Wen.  264 ;  reversing  the  decision  of  the  Supreme 
Oourt,  20  Wen.  8L  Where  a  note  or  bill  is  payable  to  a  firm,  strict  proof  is 
required  that  the  firm  consists  of  the  plaintifib  on  the  record.  {itOregor  y. 
Ckvdatulf  6  Wen.  4*75.)  The  declarations  of  one  of  several  partnen  cannot 
be  given  in  evidence  to  prove  a  partnership;  thejare  testimony  only  against 
the  party  making  them.  (ATPherson  v.  Rathbonej  7  Wen.  216.)  Where  two 
or  mare  are  charged  as  partners,  articles  of  agreement  between  them  are  ad* 
misBible  in  evidence^  (although  not  oondusive,)  for  the  purpose  of  showing 
what  the  true  nature  of  the  connection  between  the  parties  was  at  the  time 
it  oommenoed ;  but  their  declarations  made  at  a  subsequent  period,  would 
not  be  admissible.  {MiiehtM  v.  BotUsione,  2  Hall,  361.)  In  the  absence  of  all 
proof  to  the  contrary,  partners  will  be  presumed  to  be  equally  interested  hi 
the  partnetrinp  fonds.  (Omtld  v.  Gould,  6  Wen.  263.)  In  an  action  against 
the  administeators  of  a  deceased  partner,  the  surviving  partner  is  a  compe- 
tent witness  to  prove  the  partnership.  (Grant  v.  Skwrter,  1  Wen.  148.)  A 
witnesB,  a  comnussion  merchant  in  New  York,  testified  that  he  had  become 
acquainted  with,  and  did  much  business  for  a  merchant  In  Antigua,  and  un* 
derstood,  in  the  course  of  his  bushiess,  and  finom  general  report,  that  he  was 
a  partner  in  a  house  or  firm  m  London,  on  wh(»n  he  had  drawn  a  bOl  of  ex* 
diange,  though  the  witness  had  not  known  or  heard  of  the  drawer  or  drawee 
until  more  than  six  months  after  the  bill  was  drawn ;  held,  that  this  was  suf- 
fident  evidence  prima  facie,  to  show  that  the  drawer  of  the  bill  was  a  partner 
m  sadi  firm.  (Qowwn  v.  Jackson,  20  J.  B.  176.)  Two  persons  signing  a  joint 
QOte^  is  no  evidence  of  a  partnership  between  them.  {BopkiM  y.  Smith,  11 
J.  R.  161.)  If  B.  and  C.  have  acknowledged  the  existence  of  articles  of  oo- 
paitnership  between  them  and  A.,  which,  upon  due  notice,  they  refbse  to 
prodooe  at  the  trial,  the  jury  may  reasonably  infer  that  if  produced,  they 
would  have  shown  the  &ct  of  partnersiiip.    (WhUney  v.  SterUng,  14  J.  B. 
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would  seem  a  little  extraordinary  that  a  partnership  of  so 
tinliimted  and  undefined  a  character  shotdd  be  entered  into 
,between  any  parties ;  and  its  continuance  in  this  case  is 
I  only  to  be  accounted  for  from  the  relationship  of  the  par- 
ities, and  some  peculiar  x^ircumstances  wiA  respect  to  the 
final  disposition  of  the  property  of  one  of  the  partners,  he 
haying  no  children  to  inherit  it,  and  the  understanding  and 
expectation  that  the  whole  would  inure  to  the  benefit  of 
the  family  of  the  other.  It  is  not  to  be  expected  but  l^iat 
a  partnership  concern  for  such  a  length  of  time,  and  so 
loosely  conducted,  will  be  involved  in  doubt  and  difficulty; 
Bjxi  if  exact  justice  shall  not  be  meted  out  to  the  parties,  ^ 
the  &alt  will  rest  upon  themselves  for  having  involre^ 
their  transactions  in  so  much  obscurity.  It  would  be  a  use- 
less undertaking  to  go  through  a  minute  detail  of  the  vari- 
ous circumstances  which  have  attended  the  course  of  busi- 
ness between  these  parties,  and  from  which  the  nature  of 
thecr  connection  is  to  be  collected.  All  that  is  deemed 
necessary  is  to  state  generally  the  conclusion  to  which 

-915.)  Btit  fhe  mere  acknowledgment  of  B.  and  C,  that  ^  was  their  partner^  is 
sot  sufficient  to  bind  him.  Ih.  In  an  action  against  A.,  B.  and  C,  as  secret 
^rtners,  the  declarations  and  act?  of  A.,  though  evidence  to  show  that  ho 
txmdidered  himself  a  secret  partner  with  B.  and  C,  are  not  admiBstble  directly 
to  charge  or  Implicate  B.  as  a  partner.  ( Whitney  y.  IhrriSj  1 0  J.  E.  66.)  In 
•an  action  of  assumpsit  against  A.  and  B.,  as  partners,  thej  pleaded  that  the 
promise,  if  any,  was  made  by  A.  and  B.  jointly,  with  one  C.  and  not  by  A. 
and  B.,  Ac  Held,  that  the  declarations  of  A.  and  B.,  or  of  C«  were  not  ad- 
mMble  evidence  in  support  of  the  plea.  {Sweeting  v.  2lir?»«r,  10  J.  R.  216.) 
A.  and  B.  are  partners  in  one  concern,  under  the  firm  of  A.  &  Co.,  and  A.  is 
also  a  partner  with  C.  in  a  distinct  concern.  A.  k  Co.  drew  a  bill  of  exchange 
<m €.,  who  refuses  to  accept  it;  in  an  action  against  A,  &  Co.,  as  drawers  of 
fhe  bUl,  a  promise  by  0.,  after  he  had  been  arrested,  to  pay  it,  is  not  evidence 
that  he  was  a  partner  with  A,  in  the  firm  of  A.  &  Co.  {Bogtrt  v.  lAngo^  S  CtfS. 
"R.  92.)  The  existence  of  a  partnership,  the  ixm  of  the  partnership,  and 
whether  a  note  was  given  on  a  partnership  transaction,  are  fiicts  which  may 
be  left  to  the  jury  to  infer  firom  the  evidence,  {Drake  v.  Elwyn^  1  Oai  B. 
184.) 
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we  biTe  axrired  from  aa  attentiye  exaaninatioa  of  tlie 
pioo6. 

The  bill  alleges  the  partaierahip  to  ha^e  been  ooe  of  the 
most  geaeial  deacriptioD,  extending  to  all  business  of  erery 
kizid,  into  which  either  of  the  parties  dbose  to  embark, 
the  principal  object  of  which,  at  the  commencement)  was 
to  carry  on  the  business  of  trade  and  merchandise,  and  the 
boating  business  upon  the  Connecticut  river.  But  as  their 
capital  and  means  increased,  their  business  was  extended, 
and  that  thej  entered  into  navigation  at  large,  imparted 
goods,  built,  purchased  and  sold  vessels,  and  entered  into 
and  pursued  any  sort  of  trade  and  merchandise,  and  other 
businen,  at  discretion.  That  the  partners,  being  located' 
at  different  places,  each  partner  purchased  land,  tumpi]ce 
shares,  built  bridges,  purchased  shares  in  toll-bridges,  and 
purchased  and  sold  any  kind  of  estate  whatever  at  pleasure, 
and  paid  out  of  the  funds  of  the  partnership,  and  took  the 
deeds  or  other  evidences  of  title  to  both  or  either  of  the 
said  partners,  as  convenience  or  other  motive  might  re* 
quire ;  and  that  during  all  the  time  of  the  existence  of  the 
partnership,  there  were  never  any  articles  of  partnership  in 
writing  e:q>ressive  of  the  terms  thereof,  nor  did  either  of 
lihe  partners  keep  any  account  of  &mily  or  personal  ex*' 
peuses,  but  all  such  were  paid  out  of  the  joint  funds. 

The  defendant,  Elias  Lyman,  admits  there  never  were  any 
written  articles  of  copartnership,  but  does  not  undertake 
to  set  out  or  define  the  nature  or  extent  of  the  partnership. 
He  alleges,  that  as  early  as  the  year  1784,'  he  and  his  bpo- 
ther  Justin  commenced  the  boating  business  on  the  Con- 
necticut river  as  partners,  and  continued  that  business  un- 
til the  year  1794,  a  part  of  which  time  they  were  connect- 
ed with  cme  Masten  in  the  business.  That  about  the  time 
last  mentioned,  they  began  to  enlarge  and  extend  their 
business  of  boating ;  and  soon  after,  and  by  slow  degraw, 

VoL.IL  2 
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commenced  and  carried  on  the  regular  business  of  zoer- 
chandise  in  the  name  and  under  the  firm  of  Justin  k 
Elias  Lyman.  He  denies  that  he  ever,  on  his  partyjentered 
|into  any  speculation  out  of  the  ordinaxy  course  of  their 
boating  and  m^fcantile  business,  without  the  knowledge^ 
approbation  and  consent  of  Justin  prior  to  the  year  1814,  j 
this  being  the  time  when  the  contract  is  alleged  to  Imve  : 
been  entered  into  respecting  the  will  of  Justin ;  and  he 
denies  that  by  any  contract,  either  express  or  implied,  the 
said  partners  were  at  liberty  to  enter  into  any  sort  of  trade 
and  speculation  at  discretion,  out  of  their  ordinary  concerns 
of  boating  and  regular  mercantile  transactions,  or  that  they 
ever  did  so  except  the  unauthorized  and  unwarrantable 
speculations  of  Justin,  set  out  in  the  answer,  and  some 
transactions  of  his  own  subsequent  to  the  contract  in  June, 
1814,  respecting  the  will. 

The  answer  is  very  &r  from  defining  with  certainty  and 
precision  the  nature  and  extent  of  the  partnership  even  in 
the  understanding  of  the  defendant  Elias.  It  is  difficult  to 
comprehend  what  is  meant  by  the  term  regular  mercantile 
transactions,  as  used  in  the  answer.  And  it  is  admitted  by 
defendants  counsel,  tiiat  the  partnership  extended  to  every  ,, 
.transaction  which  had  the  assent  of  both  parties ;  and  that  \ 
in  all  the  contracts  and  dealings  of  each,  both  are  bound 
as  to  third  parties.  And  Elias  only  seeks  to  throw  upon 
Justin  the  loss  in  cases  which  were  such  a  gross  diversion 
of  the  partnership  fund,  that  the  consent  of  Elias  could 
never  be  presumed  to  the  transaction. 

Admitting  the  partnership  was  in  some  measure  limited, 
under  the  modification  contended  for,  we  are  not  aware  of 
any  one  transaction  tiiat  would  not  be  embraced  within  ii 
It  has  not  been  pretended  that  there  was  any  actual  fraud 
committed  by  Justin.  The  utmost  extent  of  the  charges 
against  him  are  the  want  of  judgment  and  discretion,  by 
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I  €f  wluch  he  embarked  in  some  wild  and  extrava- 
gSBtipecalafcioiiaL    And  although,  in  many  inatanoes,  when 
E3ias  fiist  came  to  the  knowledge  of  them,  he  was  dissatis- 
&ed,  jet  he  always  finally  aided  and  assisted  in  carrying 
ifae.coBiractS'iato  execation,  by  applying*  the  partnership 
fimds  in  his  hands  to  that  purpose :  and  whether  his  con- 
sent was  previously  given,  or  the  transaction  subsequently 
notified,  was  immaterial ;  in  either  case,  he  became  a  party  ■ 
to  it.    In  the  absence  of  any  written  agreement  between 
the  parties,  or  any  verbal  contract  with  respect  to  the  ex- 
tent of  die  partnership,  and  where  the  nature  of  the  con- 
nection between  them  is  to  be  collected  from  the  course  of 
th^x  business,  their  casual  declarations  and  occasional  let- 
ters^ it  is  utterly  impracticable  to  draw  the  line  or  set  any 
fixed  limits  to  the  partnership,  that  would  do  equal  justice 
to  the  parties.    To  consider  every  transaction  which  Elias 
might  have  disapproved  o:^  as  out  of  the  partnership,  and 
thereby  throw  all  the  losses  upon  Justin,  would  be  inequi- 
table, aad  not  warranted  by  any  &ir  construction  of  the 
course  of  dealing  between  the  parties.    It  is  a  much  more 
reasonable,  as  well  as  equitable  conclusion,  to  consider  the 
partnership  general  and  unlimited,  add  that  all  their  prop- 
erly of  every  description  was  held  in  common.[l]    If  the 

[I]  Two  partners  being  by  agreement  equal  in  interest,  are  each  bound 
to  eootnbctte  an  equal  share  of  the  advances  required,  but  one  falls  short 
and  the  other  makes  up  the  deficiency.  The  defaulting  partner  sells  out  his 
intweBt  to  a  stranger,  and  the  other  unites  with  the  purohaser  in  releasing 
the  retiring  partner.  Held,  that  the  release  extends  to  all  claims  which  the 
eontinajng  partner  had  upon  the  retiring  partner  on  account  of  the  inequali- 
tJM  of  their  advances ;  for  when  two  or  more  are  equal  partners,  and  one 
ftnidies  more  than  his  share  of  the  ftmds  for  the  use  of  the  firm,  the  excess 
«MUtateB  a  debt  due  by  the  firm,  not  by  the  other  partner,  to  him  who 
Mds  the  advancea ;  and  if  one  fiuls  to  contribute  his  due  share,  the  deficit  is 
»  debt  due  by  him  indlYidually  to  the  firm.  (  OcmweU  t.  Sandedge^  5  Dana^ 
21S.)  A.  agreed  to  give  bis  notes  for  a  certain  sum  to  B.,  for  half  of  B.'s 
itock  i&  trade,  the  two  to  be  partners  thereafter.    B.  believing  that  A.  could 
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e^duGt  of  either  psffty  was  eueli  as  not  ta  meet  ibe  appio- 
fcation  (^  the  other,  it  was  within  his  power  a;t  a&j  time  to 

dxecQte  the  iiotes  at  any  time,  sHffered  hiu  to  act  as  a  partner,  to  \mf  asui 
9&i  goods  in  ihe  partnership  name ;  bat  A.  foiled  to  ezeeate  ib»  aoles  ftr 
his  share  of  the  stod^  and  advanced  no  money  to  the  ooncem.  Held,  tiut 
the  doliveiy  of  the  notes  was  a  condition  precedent,  and  that  no  partnerahip 
existed  until  A.  complied  with  it  (Mb  Grand  v.  Pulling^  1  Freeman's  Ch. 
Bep.  35Y .)  If  a  partnership  be  established,  it  is  privna  fade  one  of  equal  in- 
terests. {Reyhotd  t.  DodcPs  AdnCr.,  1  Hair.  Bep.  401.)  in  the  State  of  New 
Tork,  no  written  artidles  are  necessary  to  oonstitnte  a  copartnenhip  wbicii 
is  to  take  effect  immediately ;  although  a  written  agreement  may  be  neoessa- 
ry  to  bind  the  parties  to  enter  into  a  ftiture  copartnership  which  is  not  to 
commence  imtil  after  the  expirataon  of  a  3rear.  {Smxih  r.  TbrUan,  2  Barb. 
336.)  But  even  where  there  is  a  parol  agreement  to  enter  into  a  oopattncr- 
dlttp  at  a  flitore  day,  and  specifying  the  terms  of  such  copartnership^  it  seeas 
that  if  the  parties  go  into  copartnership  at  the  prescribed  time,  without 
agreeing  upon  any  new  terms,  the  former  parol  agreement  win  be  presumed 
to  constitute  the  terms  upon  which  such  copartnership  was  entered  into  and 
carried  on.  lb.  A  copartnership  which  is  entered  into  and  commenced 
'immediately  is  not  invalid,  although  one  of  the  declared  objects  of  the  co- 
partnership is  to  porchase  real  estate  for  the  purposes  of  the  finn,  and  as 
a  site  for  the  transaction  of  its  business.  {Smith  v.  ThrUan,  2  Barb,  336.) 
A  person  cannot  claim  to  be  a  member  of  a  partnership  composed  of  a  num- 
ber of  persons,  unless  all  the  persons  composing  said  firm  have  agreed  to 
accept  him  as  such.  (Stadden  v.  Fassit,  16  Ohio  Rep.  166.)  Equity  often  de- 
ekres  partnerships  utterly  void  in  case  of  fraud,  imposition  and  oppreasiofn, 
fin  the  original  agreement ;  or  decrees  a  dissolution  of  partnership  unoljeo- 
tionable  in  its  origin,  but  which  subsequent  causes  have  rendered  onerous 
iand  oppressive.  {ffaweH  v.  Sdrvey,  6  Ark.  Bep.  270.)  Persons  who  sab- 
acribe  for  shares  in  joint  stock  companies  and  pay  deposits,  but  do  not  com- 
ply with  the  ibll  conditions  of  the  association,  and  never  become  entitied  to 
profits,  are  not  liable  for  debts  unless  they  are  active  in  contracting  them,  or 
hold  themselves  out  as  partners.  The  same  principle  will  apply,  as  fiur  as  it 
-can,  to  a  suggested  limited  partnership  not  carried  through.  {The  West  Piniii 
Foundry  Asaocudion  v.  Brovm,  3  £dw.  Ch.  Bep.  289.)  It  would  seem,  tiiat 
there  can  be  a  limited  partnership  in  the  running  of  a  steamboat  lb.  Where 
tkfemecoimi  entered  into  a  written  agreement  with  her  son  to  form  a  co- 
partnership in  &ct,  and  for  a  continuance  of  the  same  ibr  a  period  beyond 
the  death  of  the  husband  of  such  fatne  covert^  and  such  eopartnership  com- 
menced under  such  written  agreement,  during  the  coverture  of  such  feim 
covert^  and  continued  after  the  death  of  her  husband  for  upwards  of  six  yean 
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faave  put  an  end  to  the  partnership.  We  think  the  evi- 
denoe  in  tbe  oanse  will  admit  of  no  other  condtnsion  than 
that  the  paitka  intended  a  partnership  or  ccnmection  in 
business  of  the  most  unlimited  character;  and  it  is  of  little , 
importance  whetiier  it  commenced  in  the  year  1784,  as  con- 
tended  by  Elias,  or  whether  in  1795,  as  contended  by  Jus- 
tin. They  began  with  little  or  no  property,  and  their  bnsi- 
Bess,  in  its  origin^  was  oonftned  to  the  boating  bucdness  on 
theCk>nnecticujk  rirer;  but  as  their  means  increased,  their 
business  was  extended  to  other  objects,  and  in  the  end 
branched  out  in  a  very  extended  manner^  embracing  a  vast 

to  the  time  of  her  own  death.  Held,  that  such  copartnership  related  back  to 
the  l3ine  of  Che  ezecation  of  sach  written  agreemenf,  so  as  t6  give  both  par- 
ties the  same  benefit  which  they  would  have  been  entitled  to  if  the  ftimM 
oowrt  had  not  been  married  when  the  copartnership  originally  oommeoioed* 
\fix^^  and  GtherSf  cxecvJlors^ <£;&  r.  WaUSy  10  Paige,  82.)  It  is  a  general  rule, 
applicable  especially  to  cases  of  a  single  adventure,  when  the  capital  of  one 
party  is  money,  and  the  other  personal  services,  they  are  not  partners  inkr 
«e  in  the  technical  sense,  merely  became  they  had  a  mutual  interest  in  tha 
piofitS)  nothing  else  appearing.  In  such  cafies,  he  w^hose  oapitaJ  is  service 
i»  not  liable  for  any  part  of  the  money  capital  of  the  other  lost  in  the  adven- 
ture: (Heran  v.  HaU,  1  B.  Hon.  £ep.  159.)  A  new  member  cannot  be  ad- 
mitted into  a  partaersbip  without  the  consent  of  all  the  partners.  (MaJlhm' 
»n  Y.  Claarlx^  6  Howard^  122.)  But  a  partner  may  assign  his  interest  in  the 
partQeTship  to  another,  who,  after  the  expiration  or  dissolutioa  of  the  par^ 
oetship,  nay  maimain  a  bill  for  hiB  share  of  the  profU&  Ih.  A  partnership 
as  to  third  pcrsonfi  may  arise  by  mere  operation  of  kkw,  and  without  the  in- 
tentjon  of  the  several  parties  thereto.  (Haxard  v.  Hazard,  1  Story's  Rep. 
3n.)  The  actual  intention  of  the  parties  will  alone  constitute  a  partnership 
between  themselvea  Ih.  If  two  personB  agree  that  one  of  them  shall,  a» 
cwnpeDflation  ibr  hia  services  in  a  partioolar  business,  receive  a  certain  por- 
tion of  the  profits,  without  being  liable  for  the  losses  of  the  concern,  thia 
dcesQot,  as  between  themselves,  constitute  them  partners.  Ih.  Where  ad- 
vances are  made,  and  responsibilities  assumed  by  one  individual  to  enable 
another  m  establishing  and  carrying  on  a  particular  business,  without  benefit 
or  advantage  to  accrue  to  the  party  making  the  advances,  although  these  be 
an  agreement  that  he  shall  have  the  control  and  disposition  of  the  property 
acquired  by  the  means  thus  furnished ;  this  does  not  constitute  them  part- 
Bera.    (Ibyfor  v.  Ptarkins,  26  Wend.  124.) 
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yarie^  of  concerns  that  certainly  could  not  £^1  wi^iin  tl» 
ordinarjr  nnderstanding  of  regalar  mercantile  transactions, 
including  the  purchase  and  sale  of  real  as  well  as  personal 
property,  the  title  to  which  was  sometimes  taken  to  one  or 
the  other,  or  both,  but  with  the  understanding  that  it  was 
for  the  use  and  benefit  of  both.  All  the  acte,  and  declara- 
tions, and  correspondence  of  the  parties,  led  incTitablj  to 
this  conclusion ;  and,  indeed,  the  answer  of  Elias  subetoi' 
tiaUj  admits  the  same  thing :  and  declarations  made  bj 
Elias  and  Justin,  as  proved  by  a  number  of  witnesses,  puts 
the  question  beyond  a  doubt  that  everything  was  under^ 
stood  to  be  held  in  common :  and  the  real  estate  must^  in 
this  respect,  stand  upon  the  same  footing  as  the  personal 
And  in  a  court  of  equity,  it  is  immaterial  whether  the  legal 
titie  is  vested  in  one  or  both  the  partners ;  for,  in  sudi 
case,  a  court  of  equity  will  consider  the  party  having  the 
legal  titie  as  a  trustee  for  those  beneficially  interested. 
Lands,  therefore,  bought  by  a  commercial  partnership  for 
tiie  purpose  of  the  partnership  concern,  are  considered  in 
equity  as  forming  a  part  of  the  partnership  fund  and  stock 
in  trade,  particularly  during  the  lives  of  tiie  partners. .  This 
is  the  settied  doctrine  of  Chancery^  and  has  not,  indeed, 
been  drawn  in  question  by  the  defendants'  counseL 

2.  This  view  of  the  connection  in  business  between  these 
parties  will  have  an  important  bearing  upon  many  of  the 
items  which  have  been  drawn  into  discussion  on  the  hea^ 
ing  of  this  cause.  It  may  be  proper  here,  before  noticing 
the  particular  items  of  dispute,  to  dispose  c^  the  question 
in  relation  to  the  will  of  Justin  Lyman.  This  has  proba* 
bly  been  the  source  of  most,  if  not  all,  the  unpleasant  con- 
troversy tiiat  has  arisen  between  tiiese  brothers. 

Much  evidence,  as  well  oral  as  that  which  is  to  be  col* 
lected  firom  the  correspondence  between  the  parties,  has 
been  taken,  to  show  that  in  the  year  1814  the  partnership 


OP  THE  UNITED  STATES.  28 

lBi9^^hymatk  v.  Lynuui  aad  others. 

had  enffitdned  maiij  losses  by  reason  of  the  alleged  mis- 
muagement    of  the   business  on   the  part   of  Justin. 
Tliat  Bliss  became  dissatisfied,  and  wished  a  dissolution 
of  tiie  partnership^  to  which  Justin  was  opposed.    And 
it  is  set  up  on  the  port  of  the  defendants,  that  in  order 
to  induce  Elias  to  continue  the  partnership,  an  arrangement 
or  contract  was  entered  into  by  which  Justin  was  not  there- 
after to  take  an  active  part  in  the  business  of  the  concern ; 
and  that  he  was,  by  his  will,  to  give  to  Elias  and  his  fam* 
ily  the  whole  of  his  estate,  with  some  small  specified  reser- 
Tatioiis ;  that  such  will  was  made,  but  afterwards  revoked 
and  destroyed,  and  which  is  set  up  on  the  part  of  Elias  as 
the  reason  for  dissolving  the  partnership.    Upon  the  evi- 
dence taken  in  the  cause,  the  commissioners  have  reported 
Aat  no  certain  definite  legal  contract  with  regard  to  such 
will  has  been  established.    It  is  not  deemed  necessary  to 
go  into  an  examination  of  the  evidence  upon  this  subject;' 
for,  admit^g  such  contract  to  have  been  made  in  the  year 
1814,  as  set  up  by  the  defendant  Elias  in  his  answer,  it  is 
not  perceived  how  it  can  have  any  effect  upon  the  subjects 
of  inquiry  now  before  the  court.    This  contract  could  not 
liave  worked  a  dissolution  of  the  partnership ;  for,  accord- 
ing to  Elias'  own  statement  in  his  answer,  a  continuance 
of  file  partnership  formed  a  part  of  the  contract,  and,  in* 
deed,  was  the  consideration  upon  which  Justin  promised  to 
make  a  will  and  dispose  of  his  property  in  the  manner  set 
lip  by  Elias :  and  although  one  part  of  the  agreement  was 
that  Justin  was  to  withdraw  from  any  active  concern  in  the 
busiDesB,  yet  in  point  of  fiict  he  did  continue  to  take  an 
Mtive  part  in  the  business  of  the  partnership,  and  entered 
into  large  contract  and  speculations  in  the  name  of  the 
finn,  and  which  Elias  recognized  as  partnership  acts,  al- 
^iongh  they  resulted  in  great  losses  to  the  company,  and 
»ow  fomi  some  of  the  most  important  items  of  complaint 
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TShiBj  with  fall  knowled^  of  all  ikia,  and  which^  acooidingto 
liiB  own  showing,  was  in  diirect  violation  of  the  agreement^ 
still  continued  the  partnership,  and  did  not  seek  to  dissolye 
it  until  the  year  1830.  But,  independent  of  $31  these  ool^ 
sitierations,  a  conclusive  answer  to  all  this  pretended  agree- 
ment about  the  will  is,  that  Elias  has  himself  rescinded  the 
contract  on  his  part  There  was  no  time  fixed  for  this  will- 
to*  be  made.  If  made  by  Justin  at  any  time  during  his  life, 
it  would  be  a  compliance  with  his  agreement,  and  he  mi^i^ 
yet  ftilfil  the  contract  on  his  part :  he  has  not,  by  any  acty 
disqualified  himself  from  so  doing  ^  and  Elias,  by  recogaiz* 
mg  and  sanctioning  the  ocmtraots  made  by  Justin  after  the 
year  1814,  has  waived  all  complaints  of  a  violation  of  tli» 
agreement  on  that  ground.  And  yet^  in  the  year  1820,  he, 
in  express  violation  of  the  agreement  on  his  part,  has  dis> 
solved  the  partnership,  the  continuance  of  which  was  the 
principal,  if  not  the  sole  inducement,  on  the  part  of  Justin, 
to  make  his  will  as  set  up  by  Elias.  He  having  rescinded 
the  contract  on  his  part,  there  can  be  no  possible  ground 
on  which  he  can  claim  anything  from  Justin  on  this  ac« 
oeunt,  and  particularly  as  Justin  has  done  np  act  to  disqual- 
ify himself  from  fulfilling  the  contract  on  his  part,  if  any 
such  was  ever  made,  and  was  one  that  could  have  been  en- 
forced had  Elias  sought  to  have  it  carried  into  execution, 
instead  of  rescinding  it.  We  must,  therefore,  lay  out  of 
view  everjrthing  in  relation  to  this  will,  and  consider  ibe- 
case  entirely  independent  of  it. 

8.  The  next  general  branch  of  the  controversy  relates  to- 
the  stock  in  trade,  and  involves  the  inquiry  whether  esdier 
party  has  any  claim  on  account  of  any  individual  or  s^ 
arate  property  put  into  the  partnership  concem.[l] 

[1]  In  stating  an  account  between  partners,  the  true  dates  as  ftimished 
by  the  books  of  account  themselves,  ought  to  be  assumed.  {SUmghtan  r. 
Lywh,  1  Johns.  Ch.  Rep.  467.)    The  period  of  the  diaaolQtion  of  t^  partack^ 
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The  aQowanoee  dwioed  by  the  con^plaiiisait^  and  which 
hare  been-  iqected  by  the-coakimsman^rs^  embrace — 

Mpit'iim  pKfpBt  time  to  xadca  at  nst^  and  adjari? &e  bidaooe  of  tiie  paxtner- 

a&jp  aoQOOB^  and  the  paitser  against  whom  the  baJazioe  is  found  is  charge* 

able  with  interest  thereon.    lb.    Joint  owners  or  partners  are  not  entitled  to 

charge  each  other  for  services  rendered  in  the  care  and  management  of  the 

joint  property,  unless  tiiere  is  a  special  agreement  far  that  pnrposa    (Frank* 

im  T.  J2d&tfM9fi,  1  Johns.  Ch.  Bep.  158.    Bit^^rdv.  Kimb&rleyy  3  Johns.  Cb, 

MtfgL  434.)    Bnt^  where  the  sevecal  partner^  who  are  J<^nt  owners  of  a  cargo^ 

appoint  one  of  the  partners  their  agent  or  factor^  to  receive  and  seU  it^  re- 

ceiTe  the  proceeds,  &c.,  a  compensation  is  necessarily  implied  in  such  special 

agreement.     And  as  snch  &ctor,  he  has  a  lien  on  the  goods  or  their  procecdis 

XMi  qbIj  for  his  adrances,  responsibilxtlea,  &c.,  but  for  the  balance  of  his  gen- 

«nl  acoooBt   lb.  431,    The  solyent  partner,  and  the  assigneeB  of  a  bank^ 

TUpt  partner  most  all  join  in  a  suit  at  law.    {Jlfwray  v.  Murray,  6  Johns.  Ch. 

"Rep,  70.)    In  settling  the  accounts  of  a  mercantile  concern,  in  a  contaroyersy 

between  the  partners  only,  it  is  sufficient  to  ezamme  and  state  the  books  of 

tito  oopaitnershq^  withont  requiring  voaehera  in  support  of  each  speciflea* 

tte.    (Fiekhar  y.  FoOard^  2  Hen.  k  Hunt  544.    BrkkkausA  y.  Mmierf  4 

Joima.  Cb.  Bep.  36*7.)    Where  one  joint  owner  assigns  his  interest  in  the^ 

freight  and  cargo  of  a  particular  vessel,  on  a  particular  voyage,  the  other 

partner  who  has  got  possession  of  the  proceeds  of  such  freight  and  cargo,  is  . 

entitled  to  retain  them  until  he  is  paid  or  indeomifled  for  what  he  has  paid 

or  adivanoed  more  than  his  share,  for  outfits,  repaiis  or  expenses  of  the  ahip' 

for  that  particolar  voyage  or  adventore^  but  not  for  any  claims  he  may  hiwa 

against  his  copartner,  arising  foom  former  distinct  voyages  and  adventures^ 

in  which  they  were  concerned  together  in  the  same  or  other  vessels ;  they 

not  being  general  partoers  hi  trade,  nor  any  eoaneetion  existing  between  the 

difcfWit  traasaottooe  on*  voyagea    (Ihmford  v.  NicBiiy  20  Johns.  Bep.  OIL 

&  CL  4  Johoa  Ch.  Bep.  622.)    The  solvent  partner  is  entitled  as  against  a 

boBiknipt  partner,  to  no  more  than  his  share  of  the  sorpluS)  after  the  partner- 

flfa^)  debts  are  paid.    (Murray  v.  Murray,  5  Johns.  Ch.  Rep.  70.)    A  partner 

who  goes  abroad  on  his  own  personal  affauB,  is  not  entitled  to  charge  his- 

ezpoBieatothe partnenh^  (Mm^fmiy. iftrrci^^  Jofaaa  Cb.  Bep.  IT,  463.) 

Bqnty  has  not  an  exdusive  jurilBdietio&  in  aaatteni  of  aeoount^  whether  part- 

naofaip  or  otherwise.    {Ihmean  v.  Lyon,  3  J(din&  Ch.  Bep.  360.)    An  actton 

of  acooont  may  be  brought  at  law  by  one  partner  against  another.    So  a& 

action  of  oovenao^  where  there  is  a  covenant  to  aecount    So  also  an  aft- 

sompiit  wiD  lie  on  a  promise  in  writing  by  one  partner  to  take  part  of  gDod» 

baqgfat^  in  which  they  were  to  be  equally  concerned  as  to  j^ofit  ani* 
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1.  The  valtteoftheBeokwiili  House. 

2.  The  legacy  under  the  wijl  of  Harvey  Hyde. 
8.  The  legacy  tinder  the  will  of  Sarah  Goodwin^ 

^  1.  It  is  contended  on  the  part  of  the  complainant  that  all 
these  items  were  separate  and  individnal  property,  which 
has  been  applied  to  the  use  of  the  partnership,  and  for 
which  the  complainant  is  entitled  to  credit  in  the  setilem^it 
of  the  partnership  accounts. 

With  respect  to  the  first,  it  is  contended  that  the  property 
was  owned  by  Justin  before  the  commencement  of  the  part- 
nership, and  must  of  course  have  been  his  private  property. 

loBB.  /&.  It  is  not  a  correct  principle,  that  one  partner  ia  chargeable  with  an 
the  earnings  of  the  concern,  without  eyidenoe  that  he  had  received  them,  wiSe 
he  is  credited  only  with  such  sums  as  he  proves  he  has  paid  away ;  especially 
where  the  other  copartners  had  equal  access  to  the  books,  and  equal  man- 
agement of  the  affau^  The  partners  are  chargeable  only  with  what  they 
have  respectively  received.  ( Bichardaon^s  tafrs,  v.  WyaJt£9  ea^z.,  2  Desen. 
471.)  The  bad  debts  must  be  borne  equally  by  the  whole  concern,  during 
the  lives  of  the  partners ;  and  the  executors  of  a  deceased  partner  forbidding 
payment  to  the  executor  of  the  last  surviving  partner,  the  bad  debts  shaU* 
iUlon  the  concern.  76.  The  partner  who  kept  the  house  was  aDowed 
board  out  of  the  partnership  fbnds,  for  the  Journeymen  and  apprentices,  as 
reported  by  the  master.  Ih.  A  partner  having  withdrawn  fix>m  a  meroaii!* 
tile  company,  and  being  afterward  erroneously  included  in  a  suit  agunst  a 
new  company  formed  by  the  other  partners,  may  be  relieved  in  equity  against 
a  judgment  therein  obtained,  upon  the  ground  that  one  of  the  company  pre- 
vented his  making  defenoe  at  law,  by  assuring  him  the  matter  should  be  ad- 
'  Justed.  (Xtfs  V.  Baiird^  4  Hen.  k  Mun£  463.)  Upon  a  dissolution  of  a  co- 
partnership a  settling  of  its  accounts  becomes  indispensable,  and  must  include 
all  debts  due  to  the  company,  whether  from  its  members  or  otiiers,  and  all 
debts  due  from  the  company,  either  to  the  partners  or  to  strangers.  But 
upon  a  partial  division  of  capital,  such  a  settlement  is  not  indispensable^ 
whether  upon  an  agreement  finr  such  a  division,  any  one  of  the  partnera  caa 
be  required  to  take  his  own  debt  in  payment  of  his  part  of  the  capital  de- 
pends upon  the  fact  whether  the  debt  be  then  demandable.>  If  it  be,  this 
may  be  insisted  upon,  but  if  it  be  not,  the  agreed  division  of  capital  does  not 
p»  86  change  the  character  of  the  debt  (AUomey- General  v.  Siatd  Bank^  1 
Dot.  a  Batt  663.) 
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The  evidence  as  to  the  commencement  of  the  partnership 
is  extremely  vague  and  uncertain.  The  bill  alleges  that 
this  was  properly  owned  by  the  complainant  previous  to 
the  commencement  of  the  partnership,  and  charges  the  value 
to  be  $2,000;  admits,  however,  that  the  bmldings  were  after- 
wards repaired  and  enlarged  out  of  the  funds  of  the  part* 
nership,  and  the  property  sold  in  1816  for  $4,000,  and  the 
money  applied  to  the  use  of  the  firm.  The  answer  alleges 
the  cost  of  the  lot  to  have  been  only  $200,  and  that  it  was 
paid  for  out  of  the  partnership  funds.  The  only  claim 
which  the  complainant  could  npon  any  plausible  ground 
sustain,  would  be  for  the  original  cost  of  the  lot ;  for  he  ad- 
mits the  improvements  were  paid  for  out  of  the  partnership 
fimds;  and  in  addition  to  this,  the  evidence  shows  that 
their  &ther  assisted  in  making  such  improvements,  for  the 
joint  benefit  of  both  his  sons.  And  when  the  property  was 
sold  in  1815,  the  money  was  applied  to  the  use  of  the 
firm  without  any  charge  or  claim  by  Justin  that  it  was  pri- 
vate property.  This  affords  a  strong  presumption,  that  it 
was  not  at  aU  times  so  considered  by  him,  and  may  fiedrly 
he  viewed,  under  the  circnmstances,  as  a  waver  of  any  such 
daim. 

2.  The  legacy  under  the  will  of  Harvey  Hyde,  amounting 
to  upwards  of  $4,000,  was  received  in  the  year  1806,  and 
appUed  to  the  use  of  the  firm.  It  has  been  attempted  on 
the  part^f  the  defendants  to  show  that  although  this  was 
in  form  a  legacy  to  Jnstin,  it  was  intended  for  the  benefit  of 
)\im  and  Elias  jointly.  Such  evidence  was  altogether  in- 
adzoissibla  The  wiU  is  plain  and  explicit,  and  could  not 
be  explained  or  contradicted  by  any  parol  evidence.  But 
although  this  must  be  considered  originally  as  the  private 
property  of  Justin,  we  think,  under  the  circumstances,  he 
must  be  considered  as  having  voluntarily  applied  it  to  the 
lue  of  the  firm  in  such  manner  as  to  r^inquish  all  claim 
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upon  it  as  private  propeTty.  It  was  not  tlins  applied  with 
the  knowledge  or  consent  of  Elias,  nor  any  charge  whatever 
made  of  it  against  the  firm,  or  anj  claim  to  it  as  private 
property  ever  set  p  until  recently.  And  if  it  should  be 
{admitted  that  in  ordinary  partnerships  one  partner  might 
have  a  claim  upon  the  firm  for  private  fonds^  put  into  the 
concern  without  the  knowledge  of  the  copartners,  (which, 
however,  is  by  no  means  intended  to  be  admitted,)  yet  we 
think  the  claim  cannot  be  sustained  in  the  present  case. 
The  general  course  of  business  between  the  parties,  their 
acts  and  declarations,  show  very  satisfactorily  that  every* 
thing  was  intended  to  be  held  in  common  between  them ; 
and  after  such  a  lapse  of  time,  and  under  such  circum* 
stances,  alL  individual  interest  in  this  legacy  must  be  conr 
sidered  as  abandcmed. 

S.  These  considera.tioQS  and  this  view  of  the  case  will 
apply,  also,  to  the  legacy  in  the  will  of  Sarah  Goodwin, 
as  well  that  which  consisted  of  the  furniture,  which  waa 
disflJIowed  by  the  commissioners,  as  the  money  legacy,  whick 
was  allowed  to  Justin^  It  is  not  perceived  tha4;  any  well- 
founded  and  substantial  difEerence  exists  between  th^n;^ 
and  the  only  circumstances  in  which  this  legacy  differs  firom 
that  of  Harvey  Hyde,  is  that  the  one  was  a  bequest  to  Jus- 
tin himself  and  the  other  to  his  wife;  and  an  entry  with 
req)ect  to  the  latter  was  made  in  Justin's  books,  in  N^ 
York.  But  this  was  made  by  his  clerk,  and  wiAout  his 
knowledge  or  direction,  and  without  the  knowledge  or  con- 
sent of  Elias.  The  circumstance  that  the  bequest  was  to 
kis  wife,  cannot  vary  the  case.  When  received,  it  became 
the  property  of  the  husband.  The  report  of  the  conmiifl- 
sioners  must,  therefore,  with  respect  to  this  legacy  ($381 11), 
be  ccH'rected,  and  this  sum  considered  as  common  property, 

4.  The  next  subject  of  inquiry,  which  appeaxs  naturally 
to  arise  in  order,  relates  to  the  claims  which  have  been  set 
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up  by  Miaa^  for  an  allowance  against  Justin,  for  the  losses 
whv^  have  been  sustained  upon  several*  contracts  and 
branches  of  business  entered  into  and  undertaken  bj  him. 
These  relate— [1] 

[1]  In  the  Stote  of  New  York,  although  a  court  of  equity  considers  and 
treats  real  property  as  a  part  of  the  stock  of  the  fimif  it  leayes  the  legal  title 
imdisttirbed,  except  so  &r  as  is  necessary  to  protect  the  equitable  rights  of 
the  several  maxnbeis  of  the  firm  tiierein.  {Bwhan  y.  JSumnety  2  Bach.  Ch. 
Bep.  165.)  Where  real  estate  is  conveyed  to  copartners,  in  their  individual 
namesi  for  the  use  and  benefit  of  the  firm,  or  is  so  conveyed  to  them  in  pay- 
ment of  debts  due  to  the  partner^p,  the  legal  title  vests  in  the  grantees 
thereoi;  as  in  an -ordinary  oonveyance  of  real  estate.  And  by  the  oommoa 
Saw,  where  land  was  pnTchased  with  oopartnership  Ainds,  for  oopartnership 
purposes,  and  was  conveyed  to  all  the  partners  generally  in  fee,  it  would  at 
law,  create  a  joint  tenancy ;  so  that  neither  could  oonvey  more  than  his  share 
of  the  land  during  the  Hves  of  his  copartners.  And  upon  the  death  of  eithor 
of  the  copartners  withont  having  severed  the  joint  tenancy  by  a  oonveyanoe, 
the  legal  title  to  the  whole  of  the  land  would  sarvive  to  the  other  oopart- 
aarSb  Jb.  But  under  the  statutes  of  New  York,  rektive  to  joint  tenancies, 
the  several  copartners  to  whom  such  a  conveyance  was  made,  would  become 
tenants  in  common  of  the  legal  title.  And  upon  the  death  of  either,  the  un- 
•divided  pc«'tion  of  the  legal  title  thus  vested  in  the  deceased  partner,  would 
descend  to  his  heirs-at  law,  without  reference  to  the  equitable  r^hts  of  the 
'Several  partners  in  the  land,  as  a  part  of  the  property  of  the  firm.  /6.  A 
partner  has  no  remedy  against  bis  copartner  for  money  paid  or  advanced  on 
account  of  the  partnership,  or  for  profits  made  during  its  continuance,  until 
a  final  settlement  of  the  partnerehip.  {OamlM  v.  Jk^peryj  2  La.  Ann.  Bep. 
10;  Fttcfe^tory  on  Fart  21M,  348,  and  notes.)  Where  a  debt  is  doe  toa 
oopartnership  at  the  time  of  the  bankruptcy  of  (Hie  of  the  individual  membecs 
of  the  fim^  the  legal  title  to  the  share  of  the  debt  belonging  to  the  bankrupt 
partner,  is  vested  in  his  assignee  by  operation  of  law  ]  and  an  action  at  law 
to  recover  the  debt,  must  be  brought  m  the  joint  names  of  the  other  copart- 
ners and  of  the  assgnee  in  bankruptcy.  ( Crss  v.  WfMeck^  1 1  Paige,  42.)  fitit 
:tbe  solvent  partners  hatve  the  right  to  bring  such  snit  in  the  joint  names  of 
themselves  and  of  such  assignee,  without  the  consent  of  the  assignee,  upon 
giving  him  indemnity  against  costs.  lb.  For  a  forcible  expulsion  irom  a 
partnership  establisliment,  in  the  profits  of  which  the  expelled  partner  was 
to  have  an  interest  after  tiie  cost  vnis  reimbursed,  the  expelled  partner  is  en- 
titled to  damageB  equal  on^  to  the  probable  izgury  which  is  the  prospect  of 
profit.    (Jones  v.  Morehead,  3  B.  Mon.  Bep.  377.)    A  partner  may  assign  his 
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1.  To  the  Worcester  aad  Stafford  Turnpike  Stock. 

2.  The  land  purchased  by  Justin,  in  Green  County,  in 
the  state  of  New  York. 

3.  The  loss  sustained  upon  the  purchase  of  the  ship  Be- 
source. 

4.  The  loss  upon  the  purchase  of  the  ship  Carrier. 

The  losses  sustained  upon  these  several  transactions  ap* 
pear,  from  the  evidence,  to  be  very  great;  but  there  is 
nothing  from  which  we  can  draw  the  conclusion  of  any 
fraudulent  conduct  on  the  part  of  Justin.  There  might 
have  been  a  want  of  judgment  and  discretion,  but  all  was 
done  in  good  fSaith;  and  if  the  purties  were  partners  in 

interest  to  another,  who,  after  the  expiration  or  dissolution  of  the  partnership, 
may  miuiitain  a  bill  for  his  share  of  the  profits.  (Mathewson  y.  Clarke^  6  How. 
122.)  Where  a  partner  ihuidulently,  without  the  consent  of  his  copartners^ 
KpflUsa  the  padaaership  fUnds  to  his  imvate  purposes  and  profit,  or  inTests  the 
same  in  his  own  name,  or  for  his  own  use,  his  copartners  may,  if  they  can 
distinctly  trace  the  investment,  follow  it,  and  treat  Xt  as  trust-property  held  ' 
for  the  benefit  of  the  firm,  by  the  partner,  or  by  any  person  in  whose  hands 
it  may  foe,  except  a  honafide  purchaser,  without  notice.  (KOeif  ▼.  Cfreenleaf, 
3  Story's  Rep.  93.)  Where  one  partner,  without  tiie  knowledge  and  oonaent 
of  the  other,  appropriated  partnership  flinds  to  the  purchase  of  real  estate, 
upon  which  there  was  a  mortgage,  a  decree  was  rendered  m  fiivor  of  the 
plaintifi",  and  the  real  estate  ordered  to  be  sold  by  a  master,  and  the  proceeds 
to  be  applied,  first,  to  the  diachai^ge  of  the  mortgage,  and  the  reddue  to  the 
diadiarge  of  the  debt  due  to  the  partnership.  lb.  If  the  deflnandhig  partner 
dies,  his  representatives  stand  in  no  better  situation  than  the  partner  himadf 
would  if  living.  Ih.  101.  So  private  creditors  of  the  deceased  partner  are 
not  entitled  to  make  daim  thereto.  lb.  The  functions,  rights  and  duties  of 
partners,  in  a  great  measure  comprehend  those  both  of  trustees  and  agents. 
'  Ih.  Where  a  debt  is  due  to  a  oo-parcnership  at  the  time  of  the  bankmptcy  of 
one  of  the  individual  members  of  the  firm,  an  action  at  law  to  reoover  the 
debt  must  be  brought  in  the  joint  names  of  the  solvent  copartners,  and  of 
the  assignee  of  the  bankrupt ;  the  legal  title  to  the  debt  being  vested  in  them 
jointly  by  operation  of  law.  (  Coe  v.  Whilbeck,  1 1  Paige,  42.)  But  the  solvent 
partners  have  the  right  to  bring  the  action  in  the  names  of  themselves  and 
the  assignees  of  the  bankrupt,  without  the  consent  of  such  assignees,  upon 
giving  them  an  indemnity  against  costs.    lb. 
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these  transactions,  as  has  already  been  decided,  it  follo^ 
as  matter  of  course,  that  the  loss  must  be  sustained  by  the 
firm,  and  cannot  be  thrown  upon  the  individual  partner, 
through  whom  it  has  been  sustained.  It  is,  therefore,  un- 
necessary to  enter  into  ah  examination  of  the  voluminous 
testimony  which  has  been  taken  upon  iJtiese  several  sub 
jects. 

5.  Another  subject  of  inquiry,  which  has  given  rise  to 
much  discussion,  and  upon  which  the  commissioners  have 
made  different  reports,  relates  to  what  has  been  called  the 
Simeon  Lyman  note,  dated  lOth  November,  1815,  for 
$4^649  95.  In  the  first  report,  this  was  considered  a  part- 
nership note,  and  binding  on  the  firm,  and  that  it  had  been 
paid  by  Justin  out  of  his  own  private  property,  or  in  such 
a  maimer  as  to  discharge  the  firm  from  any  liability  upon 
it^  This  has,  however,  been  corrected  in  the  second  report, 
on  the  ground  that  this  note,  or  the  one  given  by  Thomas 
Lyman  as  a  substitute  for  it,  had  been  paid  by  Justin  out 
of  property  put  into  his  hands  by  Henry  Lyman,  and  not 
out  of  his  own  private  funds. 

It  is  not  perceived  how  this  circumstance,  which  alone 
seems  to  have  changed  the  report  of  the  conmiissioners, 
can  have  any  influence  upon  the  question  as  between  Jus- 
tin and  Elias  Lyman.  It  is  not  pretended  but  that  this 
note  was  originally  given  towards  payment  for  the  Green 
County  lands ;  and,  indeed,  it  was  upon  this  ground  that  it 
was  urged,  on  the  part  of  Elias,  that  he  was  not  bound  to 
contribute  towards  the  payment;  contending  that  this  pur- 
chase was  a  private  transaction  of  Justin's.  K  such  was  the 
view  taken  by  the  court  of  this  purchase,  it  would  certainly 
follow  that  Elias  could  have  no  concern  with  the  payment 
of  this  note.  But  this  purchase  has  not  been  so  considered, 
but  that  it  was  a  partnership  transaction ;  and  the  note  be- 
ing given  towards  payment  for  it^t  was  a  partnership  debt 
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And  where  one  partner  dischaiges  a  partnersliip  debt  out 
of  his  own  individual  funds,  equity  will  always  enforce  a 
contribution.  Whether  this  note  has  been  paid  out  of 
funds  which  Jufitm  held  of  Henry  Lyman,  or  not,  is  imma- 
terial. We  cannot  enter  into  any  inquiry  of  the  transac- 
tions between  Justin  Lyman  and  Henry  Lymau.  He  is  no 
party  to  this  suit ;  and  a  decree  in  this  cause  would  not  be 
\  binding  upon  Henry  Lyman  or  his  assigiDees.  Their  con- 
troversies with  Justm  cannot  be  drawn  in  question  here ; 
they  are  transactions  inter  alias.  If  this  was  a  partnership 
note,  and  has  been  paid  by  Justin,  not  out  of  partnership 
funds,  he  is  entitled  to  contribution  fix>m  Elias.  The  re- 
port in  this  respect  must,  therefore,  be  so  far  corrected  as  to 
make  this  note,  and  the  costs  and  expenses  which  have  been 
incurred  about  it,  a  partnership  concern ;  deducting  there- 
from $1,500  paid  by  Thomas  Lyman.  It  seems  to  be  ad- 
mitted that  Justin  has  paid  $5,595  67 ;  but  whatever  has 
been  paid  must  be  borne  by  the  partnership. 

6.  Another  exception  to  the  report  taken  on  the  part  of 
the  complainant,  is  the  rejection  of  the  account  contained 
in  the  schedule  marked  O,  said  to  have  been  taken  fix>m 
what  he  calls  a  Log-Book.[l]    This  account  was  rejected 

[1]  The  log-book  of  certain  ressels  is,  in  the  United  States,  made  evidence 
by  act  of  Congress  of  the  fact  of  desertion  by  a  seaman.  (See  Ing.  Abr.  612, 
aec.  2.)  It  is,  however,  nevw  conclusive,  but  only  prima  facie  evidence,  and 
may  be  rebutted.  {Jones  v.  The  Brig  Phoenix,  1  Peter's  Adm.  Pea  201. 
Moiom  V.  Tht.Mwry,  id.  140.  Thompson  v.  The  Ship  PhOoMphia,  id.  210. 
XhugUissY.  Eyre,  I  Gilpin's  R.  147, 152, 153, 154  Orrie  v.  Townsend,  4  Mason'a 
541.)  The  log-book,  in  general,  ought  not  to  be  admitted  to  establish  any 
fiwjts  save  such  as  are  contemplated  by  the  act  of  Congress.  (Jones  v.  The 
Brig  Phoenvx^  supra.)  It  is  in  no  sense  per  se  evidence,  except  in  certain 
cases  provided  for  by  statute.  It  does  not  import  legal  verity;  and  in  every 
other  case  is  mere  hearsay  not  under  oath.  It  may  be  used  against  persons, 
however,  to  whom  it  should  be  brought  homo  as  having  a  concern  in  writing 
or  directing  what  should  be  contained  therein,  to  contradict  their  statements 
or  their  defence.    But  it  cannot  ne  received  as  evidence  for  such  persoiu,  or 
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because  he  refused  to  produce  the  book  in  which  it  was 
oontainei  The  rejection  of  this  account  upon  the  first 
hearing  was  certainly  proper.  The  original  book  should 
have  been  produced,  and  the  account,  unsupported  by 
proo^  could  not' be  admitted.  It  was  immaterial  whether 
it  was  a  regular  book  of  accounts  or  not ;  whether  called  a 

otben^  except  by  force  of  a  statute  rendering  it  so.  (Per  Story ^  X,  in  UwUed 
States  v.  Gilbert,  2  Sumn.  Rep.  n,  78.) 

On  an  indictment  of  seTeral  seamen  for  a  revolt  and  confining  the  master, 
tfaey  defended  on  the  ground  (among  others)  that  the  master  was  insane.  To 
rebut  this,  the  prosecutor  offered  the  log-book,  kept  by  the  master  during  the 
period  of  his  alleged  derangement,  in  which,  as  he  said,  he  made  entries  every 
night;  held,  that  it  was  inadmissible.  (United  Siaiea  y.  Sharp,  1  Peters'  C. 
a  Bep.  118,  119.) 

An  entry  in  the  log-book  is  indispensable  evidence  of  the  fiict  of  desertion, 
when  a  forfeiture  of  wages  is  insisted  on;  it  is  neoessaiy,  in  order  to  show 
that  no  consent  was  given,  and  no  release  was  intended  bj  receiving  the  de* 
fisquent  agaui  on  board,  as  well  as  to  ascertam  the  fact  of  desertion  generally 
with  greater  accuracy.  [AfaJone  v.  The  Mary,  1  Peters*  Adm.  Decis.  140. 
PhcAe  ▼.  JHgmtm,  1  Wash.  C.  C.  Rep.  48.  Douglass  v.  %re,  1  Gilpin's  Repi 
UY.)  IHiether  the  entry  in  the  log-book,  in  order  to  be  evidence,  must  have 
been  made  (aooording  to  the  letter  of  the  act  of  Congress)  on  the  very  day  on 
irfak^  the  alleged  desertion  took  place,  does  not  appear  to  be  as  yet  authori- 
tatively settled.  In  Phoebe  v.  Dignwn,  supra,  the  court  seem  strongly  to 
&vor  the  notion  that  it  must  But  Hopkinson,  J.,  in  Douglass  v.  Eyre,  supra, 
contends  that  it  need  not  under  all  circumstances;  for  in  some  cases  it  would 
be  impoesiblei  At  any  rate,  the  entry  purporting  to  have  been  made  on  the 
day,  is  prima  facie  evidence  that  it  was  so  made,  and  it  lies  on  the  opposite 
party  to  show  the  contrary.    (Id.  152, 1 53.) 

TVliere  the  log-book  is  offered,  it  must  be  identified;  and  where  the  party 
offering  it  called  a  sailor  belonging  to  the  vessel,  who  deposed  to  the  hand- 
writing of  the  mate  in  several  parts  of  it,  and  that  during  the  voyage  he  saw 
him  marking  the  words  "Log-book,"  Ac,  on  the  cover;  held,  notwithstand- 
ing this  testimony,  that  as  the  book  may  not  have  been  kept  on  the  voyage, 
but  might  afterwards  have  been  made  up  by  the  mate  to  suit  the  purposes  of 
the  cause,  it  was  not  sufficiently  identified.  And  this,  though  the  opposite 
party  had  given  notice  to  produce  the  log-book.  (United  States  v.  UitcheU,  2 
Wash.  0.  C.  Rep.  478, 479.)  See  further  as  to  a  log-book  as  evidence.  (Biaby 
T.  The  Franklin  Ins.,  8  Pick.  Rep.  89;  SmaUwood  v.  Miichetl,  8  Hayw.  Bep. 
145,  146.) 
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log  or  a  diary,  or  whatever  name  was  given  to  it,  was  of 
no  importance.  It  was  a  book  containing  the  original  en- 
tries of  the  items  of  which  the  account  waa  made  up,  and 
l3ie  refusal  of  the  complainant  to  pxoduoe  it  afforded  a  pse^ 
sumption  that  the  same  book  would  fimrisb  evidence  bene- 
flk^ial  to  the  opposite  party.  On  the  seoond  heanag,  thia 
account  was  again  offered,  supported  by  the  oath  of  the 
party,  .but  rejected  because  he  still  refused  to  produce  the 
book.  We  iJiink  the  account  was  propeiiy  rejected  ^e 
second  time.  It  was  the  right  of  Ibe  opposite  party  to 
have  it  produced,  for  under  the  circumstances  there  was 
reason  to  suppose  the  book  would  show  credits  or  contain 
some  entries  fitvorable  to  the  defendants;  and  thecoily 
mode  in  the  power  of  the  commissionerB  to  protect  tiie 
rights  of  the  opposite  party  was  by  rejecting  the  account, 
unless  the  book  was  produced.  It  appears,  however,  fix>m 
tlie  report  of  the  commissioneis,  that  receipts  and  vouehemi 
in  support  of  some  part  of  this  accoimtwere  offered  ipeyi* 
dencc,  but  rejected.  These,  we  think,  should  have  been 
admitted,  and  the  account  allowed  so  far  as  established  by 
such  vouchers.  To  what  portion  of  the  account  they  i^ 
pHed,  was  not  shown  on  the  argument,  ncMr  have  we  been 
able  satisfactorily  to  ascertain  the  amount  fitxn  the  maa»  of 
papers  submitted  to  us.  The  amount^  however,  which 
shall  be  found  thus  supported  nmst  be.allowed.  This*  can 
probably  be  easUy  ascertained  by  the  parties,  and  if  noit,.it 
must  be  referred  to  the  proper  officer  to  examine  and  isport 
thereon. 

7.  Another  general  branch  of  the  controversy  relates  to 
fiunily  expenses  of  the  respective  parties  during  the  con- 
tinuance of  the  partnership. 

The  commissioners  refused  to  enter  into  an  examination 
of  such  expenses,  on  the  gnnind  that  neither  party  had 
k^t  any  account  in  relation  thereto,  and  that  both:under- 
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flfcQod  thai  none  was  to  be  made  or  charged  an  either  aide. 
This  view  et  the  case,  we  tiiink,  is  MLy  supported  byihe 
endonee  and  the  admiaBioa  of  die  parties,  and  is  a  strong, 
draamfltancein  corroboration  of  fiie  general  and  unlimited 
qDPiiepiion  between  the  parties  in  bnsineas,  and  that  all  their 
prqpertjr  wair  held  in  common.  This  rule  must  be  under* 
stood,  however,  as  applying  only  to  expenses  incurred  £)r 
the  children  whilst  they  were  imder  age  and  remained 
memiiam  of  the  &mily,  and  the  parents  had  the  light  to 
coKnnand  and  avail  them&dves  al  Iha  benefit  of  their  ser^' 
viciesL  The  evidence  and  admission  of  the  parties  cannot 
finrly  be  coDsidered  as  extending  beyond  tliig;  and  what- 
efrar  adva&ces  were  made  to  the  diildren  of  either  party 
after  they  were  of  age,  and  by  way  of  portion  to  them, 
mufiC  be  accounted  £ar.  To  this  extent,  it  was  a  withdrawal 
and.  aepaiitttion  of  a  part  of  the  paitnersbip  property  from 
tbejoonoem,  and  applying  it  to  purposes  altogether  distinct 
and. ttiiaonnected  with  their businessor the  expenses  inci* 
dmtto  it  These  advances  are  but  trifling,  as  claimed  to 
hove  been  made  by  Elias  to  two  of  his  children,  viz.,  about 
$&17  to  his  acm  Wyllis,  and  $600  to  his  daughter  on  h^ 
marriage.  These  advances,  whatever  they  were,  must  be 
dtanged  against  Elias.  I^  however,  all  the  advances  to 
Wyllis  wexemade  for  his  education,  and  whilst  he  remained 
a  member  of  his  firther's  family,  idthough  after  he  was  of 
Bfg^  it  is  not  intended  should  be  charged  against  Elias. 

&  Another  subject  of  complaint  on  the  part  of  Justin  is, 
the  allowance  made  by  the  commissioners  for  the  services 
of  Lewis  Lyman  and  Norman  Lyman,  as  clerks  f(xr  the  firm. 
Tlie  alloiwancewhidk  has  been  made  appears  to  the  court  to 
be  pretty  high,  but  it  is  a  subject  upon  which  we  think  we 
oa^t  not  to  interfere.  The  commissioners  were  under  bet- 
ter advantages  to  judge  upon  that  subject  than  we  can  be; 
but  that  the  firm  was  properly  chaigeable  with  expenses  of 


86  CIRCUIT  COtJBT 

1829. — ^Lyman  v.  Lyxnan  and  others. 

derk-lure  cannot  be  questioned,  and  it  was  inunaterial 
whether  suoh  clerks  were  the  sons  of  one  of  the  parties  or 
mere  strangers.  No  allowance  has  been  made  for  ihem 
whilst  they  were  under  age,  and  the  parent  entitled  to  their 
service.  After  that  period,  they  were  entitled  to  their  own 
earnings,  and  would  have  had  a  right  to  leare  the  service  of 
their  father.  So  far,  therefore,  as  an  allowance  has  been 
made  for  their  services  after  they  were  of  age,  and  whilst 
in  liie  employment  of  the  partnership,  or  in  and  about  the 
business  of  tiie  concern,  we  think  is  properly  chargeable 
against  the  firm.  Payment  has  actually  been  made  by 
Eias  to  Norman,  and  he  is  entitled  to  contribution  from 
Justin,  although  Norman  may  not  have,  ftdly  accounted 
for  the  property  in  his  hands. 

'  9.  The  exception,  on  the  part  of  Elias,  to  the  allow- 
ance made  Justin  of  his  account  marked  P,  amounting 
to  $1,661  64,  must  be  overruled.  It  is  admitted  that 
these  were  expenses  incurred  about  the  Green  Coxmty 
lands,  and  must  follow  the  decision  respecting  that  patent 
These  lands  having  been  considered  partnership  property, 
the  expenditures  embraced  in  the  account  now  in  ques- 
tion must  be  borne  by  the  concern. 

10.  The  exceptions  taken  by  Lewis  Lyman  to  the  report 
will  depend  upon  the  light  in  which  the  arrangement  be- 
tween him  and  his  &ther  Elias,  preparatory  to  the  disso- 
lution of  the  partnership,  is  to  be  considered.  If  it  was 
an  absolute  sale  of  the  properly,  there  can  be  no  grounds 
upon  which  Lewis  can  claim  commissions  for  his  services 
in  the  collection  of  the  debts  due  to,  and  the  payment 
of  those  due  from  the  firm ;  and  in  such  case  there  can 
be  no  surplus  for  which  he  can  be  made  accountable. 
But  if  he  acted  as  an  agent  for  the  concern,  and  has 
fiuthf  uUy  discharged  his  duty  as  such,  he  is  entitled  to  com- 
pensation either  by  way  of  commissions  or  otherwise. 
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The  complainant  haa  not,  by  his  bill,  treated  this  as  an 
agency  concern,  but  as  a  fraudulent  transaction,  charging  it 
to  have  been  a  pretended  ^fe,  without  any  consideration 
vhatever  of  all  the  goods,  wares  and  merchandise  con*  ^ 
tained  in  their  stores  in  Hartford  (Vermont)  and  Montpe- 
lier,  and  all  the  notes,  book-accounts^  and  stock,  and  yam 
at  the  cotton  fi^tory,  &c.  And  Lewis  Lyman,  in  his  an- 
swer, also  treats  it  as  a  purchase.  He  states  that  his  &ther 
offered  to  sell  to  him  all  the  goods  then  on  hand,  and  all  the 
demands  due  Justin  and  Elias,  at  what  was  called  that  end 
of  the  concern,  meaning  the  goods  in  Hartford  and  Mont- 
pelier,  in  Vermont ;  and  the  demands  there  accruing  upon 
his  paying  all  the  debts  due  fi'om  the  firm  at  that  end  of 
the  concern,  and  a  certain  part  of  the  debts  contracted  at 
Hartford,  in  Connecticut,  the  light  goods  to  be  invoiced  at 
their  cost  in  Boston,  and  all  heavy  goods  at  their  cost  and 
transportation,  and  all  other  goods— that  is  to  say,  goods 
purchased  at  earlier  periods  in  the  same  proportion,  having 
reference  to  their  actual  costs:  to  which  proposition  he 
agreed*  That  an  invoice  was  taken  of  the  goods  upon  the 
above  principles,  and  the  goods  removed,  and  that  he  gave 
his  &ther  a  bond  to  pay  the  debts  he  had  undertaken  to 
pay,  for  the  goods  and  debts  so  delivered  to  him,  he  taking 
the  debts  at  his  own  risk.  And  from  the  bond  given  by 
Lewis,  it  appears  clearly  to  have  been  a  sale  of  the  goods, 
and  not  an  agency  concern.  The  answer  of  Elias  to  this 
part  of  the  bill  is  not  very  intelligible.  He  states  that 
Lewis  Lyman  agreed  io  purchase  all  the  stock  in  trade  in 
the  stores  at  White  Biver  and  Montpelier,  and  the  notes 
and  accounts,  &c.,  and  setting  out  the  terms  of  the  con- 
tract substantially  the  same  as  stated  by  Lewis,  and  avers 
that  the  goods  were  inventoried  and  sold,  as  he  verily  be^ 
lieves^  at  their  true  and  just  value.  But  he  does  aUege, 
that  licwis  was  to  account  to  him  and  Jastin  for  whatever 
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balAQoe  th^ie  might  be  in  bis  bands  arismg  from  the  sale 
.0f  the  said  goods  at  the  price  agreed  on,  and  ariaing  firooi 
isach  of  the  securities  and  accounts,  transfened  as  aibieaaid, 
as  could  be  colleeted. 

Whatever  construction  is  to  be  put  upon  this  answer  of 
Elias,  it  can  in  no  manner  prejudice  the  ri^ts  of  Lewis. 
It  is  not  evidence  against  him,  n(x  is  there  any  testimonj 
to  support  this  view  of  the  transaction ;  and  Ijewis  does 
not,  in  his  answer,  admit  himself  accountable  for  any  sur- 
plus. He  does  not,  to  be  sure,  set  out  a  statement  of  the 
account,  and  the  result  growing  out  of  the  transactkm; 
but  this  was  not  called  for  bj  any  charge  in  the  bill,  &r  any 
special  interrogatoiy  put.  The  bill  charged  the  transaotion 
to  have  been  a  fraudulent  sale,  without  consideration ;  and 
tibia  jstaten^ent  inight  have  been  made  for  the  puipose  of 
ahowing  the  consideraticm,  and  meet  the  charge  of  fraud 
allied  in  the  bill,  and  for  that  purpose  it  was  very  proper. 
The  only  inquiry,  therefore,  that  can  arise  with  respect  to 
this  transaction,  is,  whether  it  was  a  fraudulent  sale  c»r  notw 
The  principal  ground  of  complaint  relates  to  the  discount 
fipon  the  cotton  yarn.  The  diseount  allowed  by  Eliaswa^ 
8LKty-fi ve  per  cent. ;  and  it  is  claimed  that  only  forty  per  eentL 
should  have  been  allowed.  The  evidence  in  relation  to  ibis 
Mtton  is  somewhat  contradictory,  and  the  discount  allowe4 
would  seem  to  have  been  greater  than  the  weight  of  evidence 
would  fidrly  warrant  But  we  cannot  undertake  to  say 
that  it  frumishes  evidence  which  will  warrant  us  to  pro<> 
Bounce  the  sale  fraudulent ;  nor  do  we  think  there  is  any 
evidence  in  the  case  that  would  justify  setting  aside  th^ 
sale  as  fraudulent  The  claim  for  ecxnmisfiions  was  prop^ 
erly  rejected,  and  the  account  between  Lewis  and  the  fiim 
restated,  putting  the  transaction  upon  the  footing  of  an  aV 
aolute  sale,  and  of  course  discharging  Lewis  from  responsi- 
bilily  for  any  surplua 
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11.  There  caa  be  no  doubt  but  th»fe  the  firm  is  charge^ 
Me  with  the  eaght  notes  dated  the  6th  of  November,  1819, 
drawn  by  Nanaan  Lyman,  and  endorsed  by  Elias,  in  the 
name  of  the  firm.  They  yr^re  applied  to  the  nse  of  the 
irm,  and  it  is  d?  no  conseqaence  that  Justin  had  refused  to 
endorse  th^n.  The  partnership  still  existed,  and  Elias  had 
the  legal  right  to  bind  his  copartner  in  matters  coming 
within  the  scope  of  the  partnership. 

These  are  all  the  items  which  have  been  drawn  in  ques* 
tiom  by  the  respective  parties  under  their  exceptions  to  the 
reports  of  the  commissioners,  so  far  as  they  relate  to  per- 
sonal property,  and  the  conduct  of  the  parties  in  the  man- 
agement of  the  business  during  the  continuance  of  the  part-. 
Betship.  But  a  still  more  embarrassing  inquiry  remains, 
as  to  the  mode  and  manner  in  which  the  concerns  of  the 
partnership  are  to  be  settled  and  distribution  of  the  funds 
Siaide.[l]     This  does  not,  however,  arise  so  much  &om  the 

[1]  Where  a  partnership  is  admitted  an  account  can  be  had^  notwithstand- 
iag  the  defcDdant  denies  there  is  anything  due  to  the  complainant,  and  eTea 
tboQgh  the  answer  alleges  that  the  latter  Is  indebted  to  ^e  fbnner.  A&4 
whera,  on  tiie  taklag  of  tlie  aborattta^  an  indebtedneeB  appean  (t.  e.  by  tb» 
OBmpiaiiiant  (o  tbe  defendant),  the  defendant  can  have  a  decree  for  the  haih- 
iooBL  (ScoU  V.  J\tikerUmy  3  Edw.  Ch.  Bep.  70.)  Where  A.  is  a  partner  hi 
tvro  distinct  firms,  neither  firm  can  sue  the  other  for  an  amount  alleged  to  be 
dne.  (Bogera  v.  Rogers^  5  Iredell's  *^q.  Rep.  31.)  If  A.  be  lofiolvent,  the 
proper  course  is  fiv  the  finn  daiming  to  be  the  creditor  firm,  to  charge  hias 
«LluBbooksfiirtiieaBaoantbeUeTedtobedaek  lb.  If  A.  be  insolvent^  then 
the  accounts  of  the  creditor  firm  should  be  adjusted,  and  a  bill  may  be  \  >rought 
by  the  remaining  members  of  that  firm  against  the  debtor  firm  to  recover  the 
amount  due  fix>m  the  latter  after  deducting  what  may  be  due  to  A.,  if  anyw 
filing;  upon  the  aoQustment  of  the  aooonnts  of  the  creditor  firm.  Jb.  Wbea 
la  a  oopattaeiddp  thero  la  no  specific  agreement  as  to  the  division  of  losses 
and  profits,  they  axe  to  be  divided  equally.  (Jones  v.  Jones^  1  Iredell's  Eq^ 
Bi^  332.)  To  effect  a  complete  settlement  of  partnership  concerns,  the  inter- 
ference of  a  court  of  equity  may  be  necessary ;  and  when  necessary  fbr  thai 
purpose,  it  will  entertain  jurisdiction,  whether  an  action  of  account  woald 
or  would  not  lie  between  the  parties.    {QiUeU  v.  BaU^  13  Connecticut  Be^i. 
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want  of  adequate  powers  in  the  court,  as  fiom  the  feaim^ 
lertained  that  injustioe  may  be  done  to  the  parties  by  Sft- 
son  of  the  loose  manner  in  which  their  business  has  beefti. 
oenducted  and  the  tmdefined  and  unlimited  nature  of  theilr 
partnership  connection.    It  seems  that  in  the  course  of  their 

d26.)  Therefore,  where  the  parties  to  the  articles  of  partnership  were  A.  oaoo^ 
part,  and  B.  and  three  other  persons  on  the  other  part,  and  A.  brought  his  hilnn 

.  chanoery  for  an  aoootmt  against  B.  and  others,  alleging  that  some  of  the  de^ 
fendoEnts  forcibly  and  fraudulently  seized  upon  notes,  aooounts  and  oHiBr  pa- 
pers belonging  to  the  partnership,  and  took  them  from  the  plaintiff's  posBOf- 
fiion,  and  still  withheld  them;  it  was  held  that  this  was  a  proper  su]^ject  of 
eqmtable  jurisdiction.  lb.  Where  the  original  bill  sought  the  adjustmeafc 
of  a  partnership  account,  and  a  supplemental  bill  was  filed,  calling  1 

.production  <3i  papers  in  the  defendant's  hands,  to  be  ]6dged  with  the>l 
the  court  for  inspection,  and  praying  ibr  an  iiyunction  against  tl^em  opflli 
spect  to  the  partnership  debts  and  effects;  it  was  held,  that  the  mall^xs^* 
leged^in^tho  supplemental  bill  might  properly  be  considered  in  connection 
with  tfie  original  bill,  in  deciding  upon  the  question  of  jurisdiction ;  and  ik 
this  view,  the  jurisdiction  was  unquestionably  sustainable.  lb.  In  Conneelir 
out)  no  action  at  law  will  lie  between  partners  for  the  aettiement  of  a  fm 
nersliip  account^  where  their  number  exceeds  two.  lb.  433.  A.  B.  an^rj 
borrowed  money  jointly,  but  appropriate  individually  unequal  sums, 
benefit  to  each  is  according  to  the  amount  appropriated  by  each ;  and  in  J 
event  of  the  iasolvenay  of  eitiier,  the  loss  should  be  sustained  by  the  solv^ 
partners  in  the  proportion  of  the  sum  employed  by  each  for  his  own  use. 
(Ktncaid  v.  Ilockerj  6  J.  J.  Marsh,  Rep.  333.)  To  settle  and  adjust,  a  oopait- 
nership,  and  to  recover  the  balance  due  the  active  from  t£e  dormant  partner, 
who  has  been  in  the  receipt  of  none  of  the  property  or  avails  of  the  ( 
neifebip,  but  owes  a  balance  to  the  active  partner,  ftom  its  being  a  I 
concern,.  a^blU  in  cbanceiy  is  the  only  remedy.  {Spear  and  OarUon  v.  Newef^ 
13  y  t.  Rep.'  28^8.)  Where  A.  and  B.,  partners,  sold  a  stock  of  goods  to  Gl  and 
D.,  partners,  taking  their  notes  for  the  amount ;  and  D.  afterwards  withdrew 
from  the  latter  firm,  and  A.  became  partner  with  C,  by  purchase,  paying  fer 
the  interest  by  a  receipt  against  the  notes  orighially  given  by  0.  and  D. ;  B. 
had  no  interest  in  this  netV  partnership,  and  was  not  entitled  to  be  made  a 
party  to  a  bill  by  A.  for  a  settiement  and  account  {Hcwdl  v.  Harvey,  5 
AJk^'Rep.  270.)  Where  A.  B.  and  G.  are  m  partnership,  and  G.  sells  all  his 
interest -in  the  property  and  credits  to  D.,  who  takes  his  place  in  the  firm, 
and  it  bill  ibr  settlement  aod  account  is  subsequentiy  filed  by  B.  against  A. 
and  D.,  0.  need  not  be  made  a  party,    /d.  » 
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bosiiiGsay  the  partnership  extended,  among  other  things^ 
to  the  purchafie  and  sale  of  real  estate;  the  oonyejanoeB 
generallj,  having  been  taken  to  the  individual  partner  who 
made  the  Qurchases,  although  admitted  on  ^1  hands  to 
have  been  intended  for  the  benefit  of  the  firm.  There  can 
be  no  doubt  that  under  the  circumstances  of  the  case,  these 
lands  are  to  be  considered  as  stock  in  trade,  and,  upon  the 
dissolution  of  the  partnership,  to  be  equally  divided  between 
the  partners;  and  how  this  is  to  be  done  is  the  question. 
On  the  part  of  the  defendant  Elias,  it  is  contended  that  the 
real  estate  should  be  specifically  divided,  leaving  each  party 
in  possession  of  what  he  held  in  his  own  name*  at  the  dis- 
flcdution,  according  to  its  then  valuation,  he  being  account- 
able to  the  other  for  the  balance  and  the  interest  thereon, 
as  the  same  shall  be  found  on  such  valuation.  On  the  part 
of  the  complainant,  it  is  contended  that  the  property  should 
be  sold  under  the  order  of  the  tx>art,  leaving  each  party  to 
bid  for  the  same  at  his  election,  and  the  value  to  be  thus 
ascertained  and  the  proceeds  divided  between  them.  Some 
objections  have  been  made  to  this  latter  mode  of  winding 
up  the  concerns  of  the  partnership,  arising  out  of  the  state 
of  the  pleadings  and  the  powers  of  this  court.  These  must 
be  disposed  of  in  the  first  place. 

It  is  said  that  the  complainant^s  bill  is  not  so  shaped  as 
to  authori2se  an  order  for  the  sale  of  the  property ;  that 
sooh  order  cannot  be  granted  without  a  specific  prayer  to 
that  eflfect.[l]    This,  we  apprehend,  is  a  mistaken  view  of 

[I]  A  party  cannot  travel  oat  of  the  matter  alleged  in  hia  bill,  to  make  a 
ground  of  relieC  {Book  of  Uniled  Staia  y.  SefmUz,  3  Hammond,  63.)  Mo 
relief  can  bo  given  except  a  proper  case  be  made  by  the  biU.  {Knox  t. 
Smith,  4  Hovr.  298.)  It  is  not  euffident  that  it  appear  by  the  defendant's 
own  flbowing,  or  from  the  proof  that  he  has  acted  unjustly  and  inequitably. 
lb.  U  the  object  be  to  set  aside  a  deed  as  fraudulenli  the  fraud,  with  the 
fiK!t8  connected  with  it,  should  be  alleged.    lb.    The  prayer  of  a  bill  must 
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1^6  bill:    The  specific  xdief  prayed  ifl^  &fKfc  &e  doEmcboits 
maj  reader  an  account  of  all  property,  real  «nd  penaond, 

beao]ifl»tontirithtiieo$B6  stetodiatiMbQl  (ifcCMer  ▼«  Bnody,  1  Bnb. 
Ql  Rep.  329.)  When  «  bOl  of  jMurtitioxi  aUeged  tiiat  a  w^  uxkto  whkbllie 
defendants  claimed  title  to  a  part  of  the  prexDiaeB  was  iBTaJlid,,aaad  pn^«d 
tbat  it  might  be  annulled  and  cancelled  and  declared  void,  or  in  09t»  ib» 
same  should  be  declared  to  be  valid,  then  that  the  plaintiff  might  hayea  par> 
''titioa  of  the  premiaee ;  it  was  held  (hat  the  prajfer  tor  a  partltioa  was  inoon* 
Bistent  with  the  case  made  by  the  bili  lb.  If  a  par^  is  igoatBsA  as  UkSk 
psrttcular  iact»  and  wishes  to  obtain  the  proper  relief  as  that  &ct  should  uhji- 
mately  appear  to  be,  be.  should  frame  the  statements  in  his  biU,  as  well  as 
the  prayer  for  relief  so  aa  to  present  the  case  in  a  double  aspect  Jb»  It  Is 
mAt  in  geneml,  necessary  to  ohai^  in  the  bill  confessions  and  statemeota 
made  by  the  de(BndaBt.  (JeMw  t.  Sidredge,  3  atoty^s  Bep.  1S3.)  An  intar^ 
rogatoiy  must  be  relevant  to  the  matters  charged;  otherwise  the  defendant 
need  not  answer  it.  {Story,  J.,  Brooks  v.  Byamt  1  Stoiy's  Rep.  301.)  Where 
the  oomplainant  doubts  his  title  to  the  relief  he  wishes  to  pray,  the  bill  should 
be  framed  with  a  double  aspect^  bo^  tf  the  court  should  decide  against  him  in 
cne  view  of  the  case,  it  may  aflbrdasslitaoce  in  the  other.  (Siranffev*  Wat' 
AMH  HAUL  Rep.  324;.  vicia  Stoiy's  Bq.  PI.  40  to  i3;  6  Port  Repw  2$.>  A 
bill  may  be  framed  with  a  double  tiapect,  where  it  is  doubtftil  what  relief  the 
oomplainant  is  entitled  to,  on  the  fects  of  his  case.  (CoUon  v.  Boaf,  2  Paige^ 
888;  Ibgfer  v.  Oo(^  1  Hawks,  609;  lAoydy.  Brewster,  4  Paige,  53*7 ;  Lknr 
fm  V.  Bmderson,  1  Bland.  262.)  In  such  case  the  relief  prayed  for  majr  be 
in  the  alternative;  but  it  must  be  consistent  with  the  case  made  by  the  bilL 
lb.  Where  the  case  made  by  the  bill  entitles  the  oomplainant  to  one  of  two 
kinds  of  relief  but  not  to  both,  the  prayer  should  be  in  the  di^unctive.  IK 
8o^  if  it  be  doubtfhl  whether  the  fects  of  the  case  entitle  him  to  the  speoiflo 
relief  prayed  for,  or  to  relief  in  some  other  fbtm,  his  prayer  conchading  fer  re« 
lief  should  be  in  the  disjunctive.  Jb,  In  such  oase^  although  the  complain 
ant  should  not  be  entitled  to  the  relief  specifically  prayed  fer,  he  may,  under 
the  general  prayer,  obtain  any  other  specific  relief  consistent  with  the  cas» 
made  by  the  bill  lb.  But  where  the  complainant  prays  for  particular  re> 
lieC  and  fer  other  relief  in  addition  thereto^  he  can  have  no  lelief  inoonaistent 
with  such  particular  reliei;  although  it  should  be  founded  upon  the  bilL  lb, 
{Fositr  V.  Cook,  1  Hawks,  609 ;  Okahnen  v.  Chambera,  6  Har.  k  Johns.  29k) 
Where  there  is  a  prayer  for  particular  relief  and  for  general  relief  if  the  pai^ 
tiouhur  relief  cannot  be  decreed,  the  oomplainant  may  resort  to  the  geoMal 
inayer,  and  pray  ore  imm,  any  relief  wananted  by  the  bill  and  the  faotik 
iilie»y.  C^t^MN^l  Bibb,  469.)    But  where  tiiare  it  no  obstraetion  to  tka 
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in  die  poesassion  of  either  of  them,  or  of  $iaj  oiher  peisoB, 
belonging  io  the  said  Jtistin  and  Elias,  or  the  i»!oeeeds 

{MiMledftr  relief  he  eaoncA  ftbandtm  It,  and  aak  a  difftvenl  deovee  under  tibe 
gebenl  prayer.  J&.  Under  tiie  prayer  for  general  refief^  the  plaintiff  in 
eqtffy  temuyfe  reeover  a  clabn  distinct  from  that  demanded,  or  put  in  iasue^ 
bT^tls^ED.  {SheppatdtBes^r.  y.  Siatrhe^  3  Monf.  29, 1  Manf  654,  il]8.P,  Jioiy 
9mr,McAHhm'9SifirB,e  Peters,  182;  Buffer  v.  iHtrAoTN^  2  Kelley 'a  Bep  414; 
(MBHfunr.  Chambers^  6  Har.  k  Johns.  29.)  Where  a  bill  was  filed  to  hara 
»  mortgage  deed  recorded,  which  had  been  omitted  to  be  recorded  within  the 
fix  months,  and  ttie  bill  cfoaes  with  a  general  prayer  for  other  and  fUrther 
Tsiie^  fte^  a  decree  that  the  mortgage  premises  be  sold,  Ac.,  is  not  within  the 
TClief  prayed  by  the  bill.  {Chaimsrs  y,  Chambera,  6  Har.  ft  Johns.  29.)  A 
Hffi  Ibr  one  pnrpose  cannot  be  made  to  answer  another.  lb,  Where  a  bin 
diMges  that  an  act  of  the  legislattire  is  contrary  to  the  oonstilution  of  the 
ITidtod  States,  and  in  violation  of  the  rights  of  the  complainant,  and  illegal 
and  Toid,  the  oonrt  will  not,  onder  the  general  prayer  for  relief  declare  such 
«Bt  nneonstitational  or  vdd.  {SmUhr.  TretUonlkhnoare  FaXis  Co,^  3  Green's 
Oh.  Bep.  606.)  In  bills  in  equi^  aeekmg  relief  if  any  part  of  the  relief  Boaght 
be  of  an  eqintable  nature,  the  court  will  retain  the  bill  for  complete  relie£ 
(fiw>y.  €MUL,Z  Maine  Bep.  82.)  If  tiie  bill  pray  that  a  contract  for  slaves 
flUd  in  yiolation  of  the  eonstitation  be  annulled,  it  should  offer  to  restore  the 
Btofca  {Martin  t.  Broadus,  Freeman^  Oh.  Bep.  36.)  Where  a  party  who 
has  bought  land  and  been  let  into  poaseaalon,  seeks  to  ezj(Hn  collection  of  the 
parofaase-ffloney,  on  the  ground  of  iiraad  or  a  finlure  of  title,  he  must  pray  a 
resefiBlon  of  the  contract,  he  cannot  withhold  the  purchase-numey^md  like- 
Wiie  keep  the  land.  {WUHanmon  t.  Amey,  f!reefflaa*s  Ch«  Rep.  112.)  If  the 
pfi(fer  of  a  bill  be  for  an  hajunotion  alone,  no  other  relief  can  be  granted.  lb, 
^  a  UII,  pmyfaig  a  decree  for  tiie  payment  of  a  lost  bond,  an  affidavit  of 
tlM  1MB  must  be  annexed.  (PeMiin^kn  v.  The  Ooverwrt  1  Black£  87 ; 
fafliEi^Srrv  r.  JVoCfl^  8  Leigh,  68;  PeaH'«  Aetr^  y.  7by&>r,  2  Bibb.  666 ;  Con- 
tuse Oetbd  r.  Msggmson^  6  Mun£  202.)  On  a  bill  to  rescind  a  contract,  the 
0mrt  ^aanot  decree  a  pacific  execution.  Thus,  on  a  contract  for  the  sale  of 
knds^  tile  Vendee  fioHng  to  show  sniBcient  grounds  for  rescmding  the  agree- 
ment^ cannot  have  a  decrae  for  spedflc  execution.  (RothesUr  v.  Andemony 
IM,  Sel  Ca.  146.)  Where  a  party  resorts  to  a  court  of  equity  on  account  of 
a  lost  papor,  upon  a  subject  cognizable  at  law,  but  for  the  loss,  an  affidavit 
affile  loss  of  the  paper  must  be  annexed  to  the  bill ;  but  where  the  subject- 
maltor  of  tiie  writii^  is  prtqieily  cognizable  m  equity,  an  ai&davit  of  the  loss 
is  iMt  neoessMy.  {Pimi  t.  Taylor,  2  Bibb,  666.)  If  an  answer  on  oath  has 
not  been  wiidved  as  to  one  of  the  defondante,  the  complainant,  upon  an  ta^ 
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thereof;  and  that  an  account  may  be  taken  of  all  and  every 
the  partnership  dealings,  transactions,  and  property,  fioxa 

.  plication  to  dissolve  the  injunction,  cannot  be  permitted  to  read  the  affidavits 
annexed  to  the  bill  for  the  purpose  of  contradicting  the  positive  answer  of 
that  defendant  on  oath.  (Haighi  v.  Case,  4  Paige,  526.)  A  bill  with  a  doa- 
ble aspect,  may  be  filed  where  the  complainant  is  in  doubt  whether  he  is 
legally  entitled  to  one  kind  of  relief  or  another,  upon  the  &cts  of  the  case  a/i 
stated  in  the  bill,  in  which  case  his  prayer  should  be  framed  in  the  alterna- 
tive, go  that  if  the  court  decides  against  him  as  to  one  kind  of  relief  prayed 
for,  he  may  still  obtain  the  proper  relief  under  the  other  branch  of  his  alter- 
native prayer.  (Lloyd  v.  Brewster,  4  Paige,  53*7.)  So,  also,  where  the  com- 
plainant is  entitled  to  relief  of  some  kind  against  the  dafendants,  upon  the 
&cts  stated  in  his  bill,  if  the  nature  or  kind  of  relief  to  which  he  is  entitled 
depends  upon  the  existence  of  a  fact  of  which  he  is  ignorant,  he  may  aJUego 
his  ignorance  of  such  fact,  and  may  frame  his  prayer  for  relief  in  the  alterna- 
tive, so  as  to  obtain  the  appropriate  relief  according  as  the  iact  shall  appear 
at  the  hearing  of  the  cause.  lb.  By  the  practice  in  Connecticut,  it  is  not 
necessary  to  annex  to  a  bill  of  interpleader,  an  affidavit  of  the  absence  of 
collusion.  {Nash  v.  Smith,  6  Cona  Bep.  421.)  AVhere  a  plaintiff  resorts  to 
a  court  of  equity  for  relief  on  the  ground  that  a  deed  on  which  his  claim 
depends  has  been  lost  or  destroyed,  the  claim  being  such  that  if  he  had  the 
deed  he  would  have  complete  remedy  by  action  upon  it  at  law,  the  bill  muat 
distinctly  aver  the  loss  or  destruction  of  the  deed,  and  it  must  be  shown  thM 
it  could  not  be  found  upon  due  search,  otherwise  the  Court  of  Equity  has  no 
jurisdiction  of  the  case.  (IhUiafenv  v.  Fooie,  3  Leigh,  58.)  Where  tho 
complainant  makes  an  officer  of  a  corporation  a  party  defendant  for  the  pur- 
pose of  obtaining  a  discovery  as  against  the  corporation,  no  relief;  either  gexi- 
eral  or  special,  should  be  prayed  against  such  officer;  and  the  prayer  of  the 
bill  should  be  so  framed  as  to  show  distmctly,  that  the  relief  sought  ia  in- 
tended to  be  confined  to  the  corporation ;  and  that  no  relief  whatever  ia  to 
be  asked  as  to  the  officer  of  the  corporation  at  the  hearing,  even  as  to  casta. 
{MeMyre  v.  Trustees  of  Union  College,  6  Paige,  239.)  If  the  bill  con^ins  no 
prayer,  either  for  specific  or  general  relief|  it  is  considered  as  a  bill  of  dis- 
covery merely,  although  the  word  "decree'*  is  erroneously  inserted  in  tho 
prayer  for  process  of  subpoena;  but  if  the  bill  prays  any  relief  whatevar 
against  a  defendant,  who  is  made  a  party  for  the  purpose  of  disoove^r 
only,  suob  prayer  makes  it  a  bill  for  relief  as  well  as  discovery  as  to  sucb  de- 
fendant, and  aathorizee  him  to  put  in  an  answer  opntaining  a  full  defenoe. 
Ih.  A  bill  in  Chanoery,  seeking  to  transfer  the  jurisdiction  of  a  case  proper 
tot  a  court  of  law,  on  the  ground  that  the  material  &cts  were  known  to  the 
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Ae  time  of  the  commencement  thereof,  and  that  it  may  be 
decreed  that  the  complainant  take  &om  the  joint  fund  the 

defendant  onlj,  ought  to  be  aoGompanied  with  an  affidavit.  {Munday  y.  Shatzd, 
litt  SeL  Ca.  373.)  If  a  bill,  besides  the  uroal  prayer  for  general  relief  contains 
a  prajer  for  specific  relief  the  plaintiff  is  entitled  to  other  specific  relief  so  far  as 
it  is  consistent  with  the  case  stated  in  the  bill.  ( WiVdn  y.  WWcin^  1  Johns.  Ch. 
^p.  Ill ;  AUm  y.  Coffman^  1  Bibb,  459 ;  Cookr.MandtUj  6  Johns.  Ch.  Bep. 
89.)  The  relief  to  be  given  under  a  general  prayer  in  a  bill,  must  be  agreeable 
to  the  case  made  by  the  bill,  and  not  different  from,  or  inconsistent  with  it ' 
(Chalmers  y.  Chambers,  6  Har.  k  Johns.  29 ;  Wilkin  y.  WHkin,  1  Johns.  Ch.  Rep. 
117  ;  FrcmkUn  Osgood,  14  Johns.  Rep.  527  ;  English  y.  Foxall,  2  Peters,  595.) 
Where  a  bill  was  filed  to  have  a  mortgage  deed  recorded,  which  had  been 
Omitted  to  be  recorded  within  six  Inonths,  and  closes  with  a  general  prayer 
ior  other  and  fbrther  relief  Ac,  a  decree  that  the  mortgaged  premises  be 
sold,  &o.,  is  not  within  the  relief  prayed  by  the  bill.    Ih,    Under  the  gen- 
eral prayer,  the  complainant  is  entitled  to  any  relief  consistent  with  the  case 
made,  (hou^^h  inconsistent  with  the  specific  relief  prayed  for.   (BcaUyr,  BuT' 
tot,  8  WencL  339.)    In  a  bill  in  equity  between  partners,  a  prayer  that  the 
defendant  naay  be  held  to  render  an  account  of  all  moneys  and  effects  of  the 
firm  received  by  him,  and  of  all  other  matters  relating  to  the  concern,  is 
equivalent  to  a  prayer  for  general  relief    {MiUer  y.  Lord,  11  Pick.  11.) 
Where  a  b£U  is  for  discovery  and  relief,  in  a  case  where  discovery  is  the  only 
gnMmd  of  equity  jurisdiction,  it  must  be  sworn  to ;  but  if  the  bill  is  for  dis- 
oovoiy  merely,  no  affidavit  is  necessary.    (M^Elwee  y.  SttMon,  1  Hill,  33.) 
A  general  prayer  in  the  bill  for  relief  will  authorize  a  decree  for  the  specific  . 
relief  appropriated  to  the  case.    {Brown  y.  Jf  Donald,  I  Hill,  302.)    A  bill 
seeking  to  transfer  to  this  court  a  matter  properly  cognizable  at  law,  must 
be  verified  by  oath.    {Lynch  y.  WtOard,  6  Johns.  Ch.  Rep.  346.)    Though 
the  bOl  should  contain  neither  a  special  or  general  prayer  for  relief,  yet  if 
file  defendants  answer  the  allegations,  and  submit  themselves  to  the  decree 
of'the  court  on  the  merits,  the  defect  as  to  the  prayer  will  be  disregarded 
bj  an  appellate  court.    {Smith  v.  Smith,  4  Randolph,  95.)    Praying  that 
tlie  heirs  may  be  made  defendants,  without  taking  out  process  against  them, 
or  naming  them  in  the  bill,  is  not  making  them  defendants.     {Huston  y. 
itClarty^s  heirs,  3  Litt  274.)    Upon  a  motion  to  dissolve  an  injunction,  if 
the  oomplamant  relies  upon  affidavits  annexed  to  the  bill  under  the  37th 
role  of  the  Court  of  Chancery,  to  contradict  the  answer,  the  defendant  has  a 
right  to  read  affidavits  or  other  evidence  In  support  of  his  answer.    {Brown 
V.  flqf,  S  Paige,  235.)    Under  the  general  prayer,  any  relief  warranted  by 
the  OQse  as  set  forth  in  the  bill,  may  be  granted,  though  not  orally  asked 
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amomit  of  &e  money  put  into  the  oonoem  of  his  piivata 
property,  witk  the  interest  th^^of ;  loid  tiiat  the  residae 
thereof  may  be  equally  divided  between  the  parties.  In 
addition  to  this,  there  is  a  general  prayeir  for  relief.  The 
specific  prayer  only  asks  for  an  account  and  division  of  the 
fiinds  belonging  to  the  partnership,  but  does  not  designate 
any  mode  in  which  the  amount  of  the  fund  is  to  be  asc^er* 
tained.  And  the  general  prayer  will  authorize  the  court 
to  adopt  any  mode  consistent  m&.  equity  and  good  ooii* 
science,  and  according  to  the  course  of  Chancery  proceed- 
ings, and  which  shall  not  be  inconsistent  with  the  case  made 
by  the  bill  and  the  specific  relief  prayed.  An  order  for 
&e  sale  of  the  real  estate  vmold  involve  no  such  objectitms 
in  this  case. 

Another  objection  which  has  been  made  to  such  an  or- 
der^ is,  that  as  the  lands  lie  in  different  States,  the  order 
oould  not  be  enforced,  except  as  to  the  lands  within  this 
district  or  State.  This  objection  cannot  be  well  founded. 
Such  an  order  does  not  require  the  agency  of  any  officer 
out  of  the  jurisdiction  of  this  court.  The  order  is  to  aot 
upon  the  parties  in  tiie  cause;  and  the  transfer  of  the  title 
is  to  come  firom  them,  and  not  from  the  person  through 
whose  agency  the  sale  shall  be  made.  It  is  not  like  the 
case  of  land  sdd  under  execution.  If  the  court  has  not 
the  power  to  order  a  sale,  it  has  not  jurisdiotion  over  the 
subject^natter  at  all,  and  cannot  divide  the  land  or  compel 
either  party  to  release  his  title  to  that  lying  In  ano&eor 
State,  and  suits  must  be  commenced  in  each  State  where  the 

f<ir.  (Z4iB0^  y.  J30»dcr«MH  1  Blflod,  361.)  Where  a  pmjnr  for  iq;wcific  »« 
lief  in  a  biU  in  Chimcery  m  aeoompaiiied  with  a  pF&jer  lor  general  reliei^  th« 
Comi^aiBiuit  IS  entitled  to  other  specifie  relief  not  inoonsistent  with  the  cue 
it«M  in  thebill^  hut  no  velief  eaa  be  gnuited  under  the  general  iH»7er  on- 
tb«]ydiitfaieiikonk,Andindependeutof  the  special  reU^  (Tkomp- 

«M7.  SmithMit  1  Porter,  144.) 
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land  lies.  Such  inconvenience  in  the  administration  of 
justiee  cannot  b3  tolerated,  and  the  powers  of  this  ootirt^ 
we  think,  are  amply  sufficient  to  direct  a  public  sale  ot^be 
had,  uid  to  compel  the  parties  to  conyey  the  title  aocordr 

Mgly- 

An  order  for  the  sale  of  the  property  may  operate  injuri- 
ooSly  up<m  the  interest  of  Elias,  under  the  dremnstanoos 
in  wUeh  he  is  placed.  But  this  will  arise  from  his  own 
negligenee  in  pearmitting  such  a  length  of  time  to  elapse 
without  haying  the  partn»*ship  concerns  setded.  If  Ihvi 
lad  been  done  imxnedialely  upon  the  dissolution,  and  be* 
hre  he  had  made  any  improvements,  no  injmy  could  have 
tfisen  ftom  such  a  sale.  The  dissolution  was  his  own  act; 
and  the  continuance  of  such  an  undefined  partnership  was 
at  his  own  option,  he  would  have  dissolved  it  at  any  time; 
and  if  parties  will  be  so  improvident,  where  they  have  it 
la  Aeir  power  fully  to  protect  Aemselves,  courts  of  justice 
cannot  always  redeem  them  fix>m  &e  penalties  of  their  im- 
prodenee.  It  is  well  said,,  in  one  of  the  cases  on  this  sub-^ 
jQct  if  men  will  dius  enter  into  partnership,  as  into  a  mar* 
liage,  for  better  and  worse,  they  must  abide  by  the  conse- 
quences. 

The  cases  in  the  hoclk&  are  certainly  very  strong  to  show 
fluri^-the  oomplamant  has  a  right  to  require  a  sale  of  the 
paeuperiy.  It  is  Md  down  by  Gow,  in  his  valuable  treatise 
CB  Fartneidiip  (291),  that  when  the  common  property  of 
the  partnership  is  ascertained,  either  party  may  insist  upoii 
a  sale  of  iJie  whole  concern.  That  one  partner  has  no 
•  dum  upon  his  individual  proportion  of  a  specific  article, 
but  may  require  ihe  whole  concern  to  be  wound  up  by  a 
sale,  and  have  a  division  of  the  produce  of  the  aggregate 
joint  eflfeets.  That,  one  partner  cannot  separate  his  sharo 
from  the  bulk  of  the  joint  property,  nor  compel  his  copart- 
ner to  accept  what^  according  to  a  valuation,  his  interest 
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may  be  worth.  That  is  not  the  mode  in  which  a  Court  of 
Equity  winds  up  the  concerns  of  a  partnership ;  but  ia 
eveiy  case  in  which  that  court  interferes  in  closing  the 
transactions  of  a  partnership,  it  directs  the  value  of  the  stock 
to  be  ascertained  in  the  way  in  which  it  can  be  the  best  as* 
certained,  viz.,  by  a  sale,  and  its  conversion  into  money ; 
and  in  these  rules  and  principles  he  seems  well  supported 
by  adjudged  cases  and  the  course  of  courts  of  Chahceiy. 
In  the  case  of  Orawshay  v.  (hlUnSy{a)  it  is  laid  down,  that 
upon  the  dissolution  of  a  partnership,  each  partner  becomes 
tenant  in  common  in  each  and  every  article  embarked  in 
the  concern,  and  has  a  right  to  have  the  value  of  the  prop- 
erty ascertained  by  a  sale.  And  in  Fox  v.  H'anbery,{b)  it  is 
said  the  right  of  l^e  several  partners  is  not  to  an  individual 
proportion  of  a  specific  article,  but  to  an  account ;  the  prop- 
erty to  be  made  the  most  of  and  divided.  And  in  Fea- 
ihersonhavgh  v.  Fenwick,{c)  the  same  rule  is  fully  recognized, 
that  upon  the  dissolution  of  a  partnership,  when  there  are 
fio  articles  prescribing  the  terms,  the  law  ascertains  what 
shall  be  the  consequence  of  the  dissolution,  viz.,  that  the 
whole  of  the  joint  property  must  be  sold  off  and  the  whole 
concern  wound  up ;  and  that  one  partner  cannot  insist  upon 
taking  the  share  of  another  at  a  valuation.  The  circum- 
stances of  that  case  were  somewhat  like  the  present  One 
question  before  the  court  was,  whether  one  partner  was 
bound  to  adjust  the  partnership  concerns  in  the  manner 
proposed  by  the  other:  which  was,  that  a  value  should  bo 
set  upon  the  partnership  stock,  and  each  one  take  his  pro* 
portion  according  to  such  valuation,  or  should  take  away 
his  share  of  the  property  firom  the  premises.  The  Master 
of  the  EoUs  was  clearly  of  opinion  that  the  other  partner 
was  not  bound  to  accept  the  proposition,  but  had  a  right  to 

(a)  15  Ves.  Junr.  220.  (&)  Cowper,  445. 

(c)  17  Yea  Jnn.  809. 
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hanre  the  whole  cooc^n  wpond  liip  bj  a  sale  and  a  divisiop. 
of  ihe  produce.  Other  cases  might  be  leferred  to  in  aup* 
part  of  the  same  doctime,  if  neoessarj ;  but  the  rule  seems 
to  he  too  well  estaUiahed  to  require  aay  further  coufirma- 
tioiu 

An  order  must,  therefore,  be  entered  for  a  sale  of  all  the 
real  estate  belonging  to  the  partnership  at  the  time  of  the 
dissolution,  and  the  title  to  which  is  now  either  in  Justin 
cff  Elias  Ljman.  The  purpose  for  which  the  sale  is  to  be 
mada^  is  to  ascertain  the  vahie  of  the  property  at  the  disso* 
lotbn*  It  must  be  sold,  however,  as  it  now  is,  and  at  Ha 
present  value;,  and  to  secure  to  each  party  the  benefit  of 
his  improvements,  the  cause  must  be  again  re&rred  to  as* 
certain  the  value  of  the  improvements  made  by  the  req)ect- 
tve  parties,  and  the  report  of  the  oonmiissLonera,  with  re- 
spect'to  the  rents  and  f^fits  since  tibe  dissolution,  must 
stand  over  until  the  return  upon  such  sale  shall  be  made, 
and  the  ccmung  in  of  the  report  relative  to  the  improve 
meats.  This  order  wfll  not,  of  course,  extend  to  the  Oaajo 
pate]]^  lands,  the  title  to  which  stands  in  the  name  of  Sim- 
eon I^fman;  nor  is  any  notice  intended  to  be  taken  of 
any  part  of  the  controversy  in  whidi  he  is  interested.  He 
is  not  a  party  to  this  sui^  and  no  decree  made  in  it  can  af^ 
feet  bis  rights.  The  report  of  the  conmiiasioners,  with  ler 
fpetei  to  the  deduction,  of  twenty-five  per  cent,  from  th§ 
nominal  retail  price  upon  goods  received  by  Justin,  in  pqr* 
neat  for  the  lands  sold  to  Henry  Lyman,  and,  also,  with 
respect  to  the  evidence  rejected  by  them  on  the  second 
healing,  and  the  disallowanee  of  the  complainant's  chai^ge 
&f  theiJQod  will  of  the  store  at  Hartford,  is  confirmed. 

Ihe  statementof  the  accounts  between  the  parties,  mnrt 
be  ooaorected  in  the  several  particulars  mentioi^Msd  in .  this 
opinion,  which  may  probably  be  done  by  the  parties  them* 
sdves ;  and  if  not,  a  reference  must  be  made  to  a  proper  offi- 

Vol,  IL  4 
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eer  to  restate  the  aocounts  with  such  corrections.  And  a 
final  decree  thereupon  is  reserved  until  the  coming  in  of 
the  return  upon  the  sale  of  the  real  estate,  and  the  leport 
upon  the  value  of  the  improvements  made  by  the  respectlYe 
parties  since  the  dissolution  of  the  partnerslup. 


Upon  the  coming  in  of  the  report,  numerous  ezceptionB 
were  takci  by  the  parties,  and  were  aligned  and  diiqposed 
of  at  the  October  Term,  1880.  The  following  is  the  only 
part  of  the  opinion  then  delivered,  involving  questions  of 
professional  interest : 

Thompson,  J. : — ^It  has  also  been  urged  upon  the  court  to 
expunge  from  the  aocounts  all  all#(ifrances  which  have  been 
made  for  improvements  by  either  party  upon  the  real  estate 
after  the  dissolution  of  the  partnership.  This  is  one  of  those 
extraordinary  and  complicated  cases  of  partnership  that  it 
is  difficult,  and  indeed  impracticable,  to  do  complete  justice 
between  the  parties,  by  applying  to  it  the  general  rules  ap- 
plicable to  ordinary  partner^ps.  It  may,  perhaps,  be  ad- 
mitted as  a  general  rule^  that  after  the  di^olution  of  a  part- 
nership, one  partner  cannot  call  upon  another  for  compen- 
sation for  improvements  made  on  the  partnership  property 
after  the  dissolution.  This,  as  a  general  rule,  is  undouli^edly 
just  and  equitable.  Such  improvements  are  voluntary, 
and  it  might  bedeemed  ihefollyoftiie  party  to  make  thenif 
as  it  would  be  in  his  power  immediately  to  cause  a  distri- 
bution to  be  made  of  the  property,  and  each  partner  to  take 
possession  of  his  share.  AUjust  allowances  will  always  be 
made  for  the  costs  and  charges  for  taking  care  of  the  prop- 
erty until  partition  can  be  made,  where  no  unnecessary  de- 
lay takes  place.    It  is  not,  however,  without  pieoedent  for 
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6  (knot  of  Ghaocerf  ,  when  a  dissolQtion  has  taken  place 
withoixt  the  oonsent  of  all  the  partners,  and  the  partnership 
property  continiied  to  be  employed,  as  before  the  dissolution, 
to  hold  the  partner  who  thus  employs  the  common  stock  ' 
aeoountable  for  all  the  profits.  In  the  present  case,  the  im- 
provements which  have  been  made  by  the  respective  paa> 
ties  may  very  £9drly  be  considered  as  made  by  consent 
There  was  at  least  no  objection,  and  an  implied  acquiescence 
may  be  infecred  from  the  circumstance,  that  it  appears  to 
hsvebeen  ihe  understanding  of  both  parties  that  each  one  was 
to  retein  possession  of  what  he  held  at  the  dissolution,  ao» 
ooontiag  to  the  other  for  the  balance  and  interest,  however 
it  mi^t  be  found  on  the  winding  up  of  the  business.  And 
if  under  such  impression  improvements  were  made,  suppos- 
ii^  them  to  be  on  the  individual  property  of  each,  it  would 
be  inequitable  for  the  other  to  throw  the  whole  cost  of  the 
impToyement  upon  him  who  made  them;  although  it  is 
£ttily  to  be  inferred  that  it  was  the  understanding  of  the 
parties  that  each  was  to  retain  the  possession  of  such  partoi 
the  real  estate  ashe  held  at  the  dissolution,  accountingfor  the 
balanoe.  Yet  this  was  not  so  satis&ctorily  established  as 
to  warrant  the  court  in  acting  upon  that  ground ;  and  be* 
sides^  so  much  time  has  elapsed  since  the  dissolution  of  the 
partnership,  and  such  changes  in  the  property  have  been 
Bide,  that  it  would  be  difficult,  if  not  impracticable,  to  as- 
certain the  value  at  the  time  of  the  dissolution.  Mo^  of 
the  improvements  have  been  made  by  Elias,  and  it  is  Jus- 
4iEk  who  now  insists  upon  the  sale  of  the  property ;  and  it 
would  be  highly  inequitable,  under  such  circumstances,  that 
he  should  take  his  share  of  the  property  according  to  its  pres- 
ent value,  without  bearing  any  of  the  expense  of  the  im- 
provements. The  court  does  not,  therefore,  feel  disposed  to 
modify  the  noanner  in  which  the  accounts  in  this  respect 
have  been  taken  between  the  parties;  and  we  do  not  think 
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we  ore,  tipon  tiiis  point,  deviating  fixm  the  rales  and  prin* 
eiples  adopted  in  Ooorts  of  fiquitf,  under  snob  apecial 
airctini5taQoe& 

With  Teq>eot,  however,  to  the  compensatioii  ibr  p^nsonal 
flervices  which  has  been  taken  into  the  statement  c^the  «v 
^  counts,  the  role  appears  to  be  inflexible.    Nocasehwftlleii 
mder  my  observation  where  a  compensation  has  been  al* 
lowed  to  one  partner  against  another,  without  a  special 
agteement  for  that  ptupose.    It  is  considered  that  eadfi 
Joint  owner,  in  taking  care  of  the  joint  propertj,  ii  taking^ 
care  d  his  own  interest,  and  tiie  law  never  undertakes  to 
measure  and  settle  between  partnen  their  varioos  and  im* 
equal  services  bestowed  on  their  joint  business.    This  miust 
be  left  to  be  regulated  by  special  contract,  oljierwise  it  is 
deemed  a  case  of  voluntary  management    And  the  same 
rule  applies  after  the  dissolution*    Each  party  beeomes^ 
with  respect  to  the  property  in  his  hands,  a  trustee ;  and  it 
is  a  weU-settled  rule,  that  a  voluntary  trustee  is  not  entifled 
to  compensation  for  his  personal  services ;  he  is  entitled  to 
aU  just  allowances  for  actual  charges  and  expenses  in  man- 
aging the  trust,  but  no  more ;  and  this  on  the  principle  that 
tiie  act  was  voluntary  on  his  part:  and  the  objection  to  such 
compensation  claimed  on  the  part  of  EHas,  applies  wi& 
great  force  in  the  present  case.    He  was  the  party  who  di9^ 
solved  the  partnership,  and  it  was  in  his  power  immediately 
to  have  settled  the  partnership  concerns,  and  discharged 
himself  from  all  care  and  attention  to  that  which  belonged 
to  his  copartner.(a)    All  allowances  that  have  been  brought 
into  the  accounts  on  either  side,  for  the  personal  services  of 
either  partner,  must  be  stricken^oul 

The  question  with  respect  to  costs  is  not  &ee  fiom  difll* 
calty.    It  is  a  well-settled  rule  that  costs  in  Chancery  rest 

(4  16  Ym.  S26;  I  Afiflt  84;  2  ftvwn  Gb.  656;  1  John.  GL.  36,  l»; 
>  Id.  117;  3  Id.  433. 
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in  the  sound  discretion  of  tlie  court  under  the  circumstanoes 
of  the  case,  and  are  not  governed  by  the  statutes  of  costs 
applicable  to  common  law  proceedinga.(a)  The  due  exer- 
cise of  this  discr^on  is  often  attended  with  difficulty;  par- 
ticularly when  the  proceedings  have  been  so  various  and 
protracted  as  in  the  present  case.  Justice  may  require  some 
fecial  order  with  respect  to  the  costs ;  and  to  enable  the 
coort  to  exercise  thar  discretion,  with  a  due  regard  to  jus* 
tice  and  equity,  it  is  deemed  advisable  that  a  bill  of  the 
costs  and  expenses  on  each  side  should  be  made  out  and 
preseniod  to  the  court,  before  a  final  disposition  with  respeat 
to  the  cost  is  mada 

In  relation  to  the  depositions  introduced  at  the  last  term, 
with  xespect  to  some  transactions  of  Lewis  Lyman  in  the 
receipt  of  moneys,  and  the  payment  of  certain  debts  in  Bos- 
tcm,  the  court  has  had  considerable  difficulty.  The  testi- 
mony is  somewhat  contradictory;  and  too  obscure  to  enable 
the  court  to  come  to  any  satis&ctory  conclusion  respecting 
it  And  considering  the  great  delay  in  not  bringiug  it  &a^ 
ward  at  an  earlier  stage  of  the  controversy,  we  think  proper 
to  lay  it  entirely  out  of  view  in  closing  this  transaction. 

The  cause  must  now  be  referred  to  a  commissioner,  barely 
to  restate  the  accounts  between  the  partiee^  correcting  the 
same  in  the  particulars  mentioned  in  this  opinion ;  and  a 
final  decree  entered  thereupon,  except  as  to  the  costs,  with 
BGsapeet  to  which  the  final  decree  is  reserved  until  the  com- 
ing in  of  the  accounts  of  the  respective  parties^  required  to 
be  made  out  and  submitted  to  the  court;  upon  the  coming 
in  of  which  a  final  decree  respecting  the  costs  will  be  en- 
toed  as  of  the  last  term. 

j  M  UV6&4B8;  1  JflluLaiL  n,  89b  181. 
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CIRCUIT  COURT  OP  THE  UNITEID  STATES^ 


at  an  adjourned  circuit,  new  tork,  december^  1830. 

The  United  States  v.  Eightt-pive  Hogsheads  ot 
Sugar— Joseph  Barlow,  Claimant. 

The  84th  section  of  the  act  of  Congress  of  March  2,  1799,  declaring  a  teMt* 
Tire  for  the  entiy  in  the  office  of  the  ooUector,  by  a  fidse  demoostmlaoiiy  of 
goods,  wares  or  merchandise,  for  the  benefit  of  the  drawback  or  boonty  on 
exportation,  has  not  been  repealed. 

Sugars  entitled  to  drawback  on  exportation  must  hare  been  refined  m  the 
United  States. 

What  are  refined  sagars  within  the  meaning  of  the  act  of  CongreeSi  and  such 
as  entitle  the  claimant  to  the  drawback  allowed  bj  law  upon  sugars  re- 
fined within  the  United  States,  and  exported  therefrom,  must  be  gathered 
fiom  the  commercial  sense  in  which  the  distinguishing  qualities  and  prop- 
erties of  this  oommodity  are  known  and  understood. 

The  proviso  to  the  act  which  declares  that  the  forf^tore  shall  not  be  iooaireil 
if  the  folse  denomination  happened  by  mistake  or  accident,  is  restricted  to 
mistake  of  some  matter-of-fieKit,  and  does  not  include  mistakes  as  to  the 
construction  or  application  of  the  law. 

If  the  entry  was  by  design,  the  legal  consequence  is  that  it  was  done  to  de- 
fraud the  revenue. 

Between  the  24th  December,  1829,  and  2d  January^ 
18S0,  entries  weie  made  at  the  custom-housei  in  New 
York,  bj  the  claimant,  of  a  shipment  of  about  800  hogs- 
heads and  casks  of  sugar,  for  the  benefit  of  drawback  there- 
on, as  allowed  by  law  upon  the  exportation  of  sugar  re* 
fined  in  the  United  States,  and  made  out  of  foreign  sugar. 
A  part  of  these  sugars  had  been  laden  on  boaidof  the  brig 
Spartan,  for  Leghorn,  and  were,  by  order  of  the  collector, 
seized  and  relanded,  but  aU  restored  except  the  eighty-fire 
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hogslieads  in  question,  i^hioh  were  libelled  and  tried  before 
the  District  Judge  of  the  Southern  District  of  New  York,  who 
deided  the  claimants  right  to  enter  them  for  drawback,  but 
de(nneed  their  restoration*  To  which  cross  appeals  were 
taken  to  the  Circuit  Court 

W.  Q.  MoRTOK,  for  claimant. 

J.  A,  Hamilton  and  W.  M.  Price,  for  the  U.  S. 

For  the  claimant  it  was  argued  as  follows:  That  the 
phraseology  of  the  various  acts  of  Congress,  allowing  "  a 
drawback  upon  sugar  refined  in  the  United  States  and  ex- 
ported therefrom,"  referred  to  a  condition  of  the  commodity 
answering  to  the  description  of  "  refined  sugar,"  anterior 
to  its  being  made  to  assume  the  appearance  of  loa^  lump, 
or  bastard  sugars. 

That  any  of  these  three  descriptions  of  sugar  are  pro- 
duced ftom  "  Eefined  Sugar,"  which  refined  sugar,  in  the 
aggregate,  constitutes  what  the  law  has  in  view  for  the  al- 
lowance  of  drawback  upon  exportation;  and  no  matter 
what  subsequent  appearance  the  Eefiner  may  cause  any  por- 
tion of  that  aggregate  to  assume,  whether  Loaf,  Lump  or 
Bastard,  so  long  as  he  can  show  it  to  retain  those  properties 
entitling  it  to  come  within  the  description  of  ^'  a  Refined  Su- 
gar,^ any  and  all  of  those  products  are  without  discrimina- 
tion entitled  to  the  drawback  as  ^'Befined  Sugar."  As 
folly  sustaining  these  positions,  the  case  of  Tht  United  States 
y.  PenninffiOTi^  1  Peters  C.  C.  R  113,  was  cited. 

That  bastard  sugar  is  "refined  sugar,"  in  point  of  &ct, 
was  contended  to  have  been  established  by  the  testimony 
of  a  majority  of  Sugar  Befiners,  examined  in  the  present  case, 
and  corroborated  by  the  Commercial  Legislation  of  Eng- 
land, from  the  year  1765  to  1829.  Together  with  the 
Statutes,  the  following  authorities  were  dted:    Nodin's 
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British  CufitomSy  p.  873.    Pope's  Laws  and  OostcMns  of 
Excise,  title  221,  226.    Commei^cial  Digest,  189. 

I^  however,  it  should  be  determined  that  the  sugars  in 
question  had  been  entered  by  a  ''  fidse  deniMnination^"  then, 
for  the  claimant,  it  was  contended  that  he  was  *'  mistaken 
as  to  the  denomination  "  by  which  they  were  entered.  But 
that  the  evidence  produced  was  sufficient  to  show  thai  he 
honestly  believed  such  ^'  denomination  "  to  be  '^  true^"  and 
from  this  conviction,  and  not  &om  any  intention  to  de&aud 
the  revenue,  the  ^'  mistaken  entry ''  was  made. 

That  under  the  proviso  to  the  84th  section  of  the  act  of 
March  2, 1799,  whenever  evidence  is  offered,  the  question 
of  "  forfeiture  "  can  only  be  a  question  of  "  &ct "  (tundng 
as  it  does  upon  *'  fraudulent  intentions  ")  for  the  jury  to  an- 
swer to ;  if  before  a  court  in  the  place  of  a  jury,  mui^  be 
decided  by  the  court  as  a  "  question  of  feot." 

That  the  "court"  might  rescre«  the  question,  whether 
the  commodity  entered  for  drawback  be  of  the  description 
within  the  purview  of  the  l^islative  acts  of  Congress,  as 
one  of  "  law,"  wholly  separated  from  "  intention,"  and  not 
involving  "forfeiture." 

That  the  term  "  mistake,"  as  contained  in  the  law,  of  ne- 
cessity covered  as  well  mistake  of  law  as  of  fact. 

That  an  act  may  properly  be  said  "  to  happen  by  mis- 
take," though  done  advisedly  and  with  deliberation,  Untied 
Slates  V.  Riddk,  6  Cra.  812 ;  Biggs  v.  Taylor,  9  Whea.  488 ; 
The  King  v.  Smith,  2  Show.  Eep.  158. 

That  the  proceedings  on  the  part  of  libellants  were  void 
"  ab  initio  ;"  because  the  subject  of  exporting  sugar  refined 
in  the  United  States  with  benefit  of  drawback,  was  not 
within  the  purview  of  the  84th  section  of  the  act  of  March, 
1799, — the  same  having  been  impliedly  repealed  "  quoad,^* 
sugars  refined  in  the  United  States,  by  the  acts  of  July  24, 
1818,  ch.  649,  sees.  8,  9,  of  April,  1816,  sees.  6,  7,  8,  ch. 
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Thompson',  J.: — ^The  two  questions  presented  to  the' 
ooort  below,  were 

1st  Whether  the  sugar  in  question  was  refined  sugar 
wi&in  the  meaning  of  the  law  ? 

2d.  If  not,  is^he  owner  excused  firom  the  forfeiture  under 
ihe  proviso  in  the  84ih  sec  of  the  act  of  2d  March,  1799  ? 

This  sugar  was  entered  at  the  custom-house  for  exporta- 
tion as  refined  sugar,  with  the  view  of  obtaining  the  draw- 
back allowed  by  law  in  such  case.  Shortly  after  it  was 
laden  on  shipboard,  the  collector  caused  the  eighty-five 
hogsheads  to  be  seized  and  libelled,  as  forfeited  for  having 
been  entered  under  ^/ake  denomination.  The  84th  section 
of  the  act  of  March  2, 1799,  vol.  iii.  L.  U.  S.  210,  declares, 
that  if  any  goods,  wares,  or  merchandise,  of  wbich  entry 
diall  have  been  made  in  the  office  of  a  collector,  for  the 
benefit  of  drawback  or.  bounty  upon  exportation,  shall  be 
^entered  by  a/alse  denomination,  and  all  such  goods,  wares, 
or  merchandise,  or  the  value  thereof,  to  be  recovered  of  the 
owner  or  persons  making  sucli  entry,  shall  be  forfeited. 
The  allegation  in  the  libel,  upon  which  the  forfeiture  is 
claimed,  is :  That  the  entry  was  made  by  a  false  denomi- 
nation of  the  sugars,  with  intent  thereby  to  defraud  the 
revenue  of  the  United  States. 

•  The  answer  of  the  claimant  denies  that  the  sugars  were 
entered  by  a  fiilse  denomination,  or  with  intent  to  defraud 
the  revenue  of  the  United  States,  but  insists  that  they  were 
refined  sugars  within  the  meaning  of  the  act  of  Congress. 

The  libel  does  not  purport  to  be  founded  upon  any  par- 
ticular act  of  Congress ;  but  unless  it  can  be  sustained  un- 
der the  84th  section  of  the  act  of  1799,  no  law  has  been 
referred  to,  or  pretended  to  exist,  upon  which  it  can  be  sus* 
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taioed.  It  has  beeo  contended  on  the  aqpunent  herei  that 
this  section  of  the  act^  so  &r  as  relates  to  refined  sogaifl^ 
has  been  repealed.  This  question  was  not  made  in  the 
District  Court,  and  I  do  not  think  it  has  been  sustained  in 
this  court,  by  any  references  to  the  Laws  of  Congress  I 
do  not  deem  it  necessary  to  go  into  a  very  minute  notice 
of  the  various  changes  of  the  legislation  upon  the  subject 
of  drawback  upon  refined  sugar. 

The  first  act^  allowing  a  drawback  upon  sugar  refined 
within  the  United  States,  was  passed  in  the  year  1794,(a) 
This  act  was  to  continue  for  two  years..  But  by  the  act  of 
the  8d  March,  1795,(i)  it  was  continued  until  the  1st  of 
March,  1801.  It  was  permitted  to  expire  at  that  time ; 
but  the  allowance  of  the  drawback  was  again  renewed  in 
1813,{o)  under  some  different  modifications,  and  continued 
from  time  to  time  by  act  1816,(d)  by  act  of  1817,(c)  and 
made  perpetual  by  act  of  20th  of  April,  1818^)  and  by  the 
act  of  20th  of  January,  1820,  the  drawback  is  increased 
from  four  to  five  cents  per  pound.  But  in  all  these  various 
changes  and  modifications,  there  is  certainly  no  express  re- 
peal of  the  84th  section  of  the  act  of  1799,  nor  do  I  discern 
anything  that  can  be  considered  an  impjiied  repeal,  and  the 
objection  that  there  is  no  act  of  Congress  upon  which  the 
libel  can  be  sustained,  fidls  to  the  ground,  and  the  case 
must  rest  upon  the  two  questions  made  and  decided  in  the 
District  Court. 

1st.  Were  the  sugars  entered  under  a  &ke  denomination^ 
or,  in  other  words,  were  they  refined  sugars  within  tho 
meaning  of  the  act  of  Congress,  and  such  as  entitied  the 
claimant  to  the  drawback  allowed  by  law  upon  sugars  xe-* 
fined  within  the  United  States,  and  exported  therefrom. 

(a)  Vol  n,  L.  U.  S.  431,  sec.  19.        (&)  YoL  H,  U.  S.  L.  496,  see.  20. 
(c)  VoL  IV,  L.  U.  a,  665,  flea  8.       (rf)  V6L  VI,  L.  IT.  S.,  p.  160. 
(e)  Yd  II,  p.  149.  W  Vein,  B.  14^  aea  U. 
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l%e  act  of  Oongress  has  not  attempted  in  any  manner  to 
define  the  distrngaishing  qualities  or  properties  of  this  com- 
modity. It  is  spoken  of  as  an  article  of  merchandise,  em- 
braced within  the  trade  and  commerce  cf  the  country,  and 
presumed  to  be  kno^n  and  understood  by  dealers  in  the 
artide.  AH  laws  of  this  description  i^e  made  for  practical 
puiposeSy  and  are  to  be  construed  according  to  the  commer* 
dal  sense  in  which  they  were  known  and  understood.  It 
18  not  probable  that  the  process  of  refining  sugars  entered 
at  all  into  the  consideration  of  Congress;  but  they  legis- 
lated upon  the  subject  under  a  denomination  known  as  an 
article  of  commerce.  This  necessarily  leads  to  the  exami^ 
nation  of  witnesses,  to  ascertain  whether  the  sugars  in  ques- 
tion are  refined  sugars  in  this  commercial  sense ;  and  upon 
this  point  a  great  number  of  witnesses  were  examined  in 
the  District  Court,  and  their  testimony  has  again  been 
brought  under  the  consideration  of  this  court,  on  the  argu* 
ment  here.  I  deem  it  unnecessary,  howerer,  to  go  into  a  crit- 
ical examination  of  this  evidence.  There  is,  undoubtedly, 
some  contrariety  in  the  opinion  of  the  witnesses ;  but  I 
think  the  weight  of  evidence  is  decidedly  in  &vor  of  the 
conclusion,  that  the  sugars  in  question  were  not  refined 
sugais  in  a  commercial  sense ;  and  as  this  is  the  conclusion 
to  which  the  District  Judge  came,  I  am  satisfied  with  adopt- 
ing the  view  taken  by  him,  of  the  evidence  upon  this 
branch  of  the  case,  by  barely  remarking,  that  in  all  the  acts, 
fiom  the  year  1794  down  to  the  present  day,  the  same 
|>hTa8eology  is  used. 

The  commodity  entitled  to  drawback  on  exportation,  is 
sugar  refined  in  the  United  States.  We  must,  therefore, 
construe  the  law  as  applying  to  an  article  as  understood  at 
that  early  day,  which  may  in  some  measure  account  for  the 
differenoe  of  opinion  among  the  witnesses.  It  is  £urly  to 
be  collected  from  the  testimony  that,  as  &r  back  as  the  year 
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'M,  the  sugars  known  in  the  market  as  loaf  and  lampt  ^^'^^^ 
ihose  denominated  refined  sugars,  whether  they  lemaimod 
in  tiiie  loafer  were  cmshed.  Bat,  more  recently,  an  opin- 
ion among  many  seems  to  have  grown  np,  that  every  pro- 
duct of  raw  sngar  that  has  gone  thiongh  the  process  of  re- 
fining, and  which  cap  be  again  converted  into  sugar,  is  to 
be  considered  as  refined  sugar;  and  hence  they  incl«de^ 
under  this  denomination,  what  are  usually  called  Bastarfi^ 
or  bastard  sugars.  These,  in  a  certain  sense,  may  be  oonr 
sidered  refined  sugars.  But  in  my  judgment,  it  is  very 
dear,  that  in  a  commercial  sense,  and  within  the  meanipg 
of  the  law,  they  cannot  be  considered  refined  sugar. 

The  sugars  in  question  were,  therefore,  entered  tmder  a 
fidse  denomination,  and  tiiereby  became  forfeited,  uxdeas 
the  case  is  brought  within  the  proyiso  to  this  same  84ib 
section,  which  dedaies  that  the  forfeiture  shall  not  be  in- 
enrred,  if  it  shall  be  made  to  appear  to  the  satisfaction  of 
the  court,  in  whidi  a  prosecution  for  the  forfeiture  shall  be 
had,  that  such  felse  denomination  happened-by  mistake  Oft 
accident,  and  not  firom  any  intention  to  defiraud  the  rev- 
enue. 

2d.  The  next  inquiry,  therefore,  is,  whether  the  resfpcmd- 
ent  has  made  <xit  a  case,  which  under  this  proviao  will  save 
the  forfeiture.  The  District  Court  was  of  opinion  that  sudi 
ft  ease  had  been  made  out^  and  the  sugars  were  acquitted 
on  this  ground;  as  I  have  not  been  able  to  arrive  at  the 
same  eonduaion,  it  will  be  necessary  that  I  should  give  this 
part  of  the  case  a  more  particular  consideration. 

It  is  proper  here  to  notice,  that  ftirlher,  and  as  I  think, 
f material  testimony,  has  been  taken  in  this  court;  and  the 
cause  is  now  to  be  decided  under  a  different  aspect^  in 
some  respect,  from  that  presented  to  the  DiB|arict  Court. 
The  material  feots  on  this  part  of  the  ease  are  few  and  un- 
duputed.    The  claimant  does  not  pretend  to  deny  but  that 
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tfa8  sngftiB  in  question  are  what  are  called  Bastan  or  Bb#- 
taxds;  and  ihai  he  knew  them  to  be  snch  when  he  ett« 
tersd  tkem  for  exportation;  and  his  answer  and  claim  at* 
serte  that  they  Bie  refined  sngara,  entitled  to  the  drawbadc, 
and  woe  cbipped  as  snch,  and  withoat  any  intention  to  de* 
ftand  the  levenne.  He  does  not  set  up  hi  his  azisvrer  thi^ 
there  was  any  mistake  as  tomatfcer  of  &ct,  with  respect  t» 
tile  quality  of  this  sogar;  bnt  with  fall  knowledge  of  what 
Ibo  sogazB  -wexe,  he  assumes  the  broad  ground  that  they 
W«re  refined  sugars  mthin  the  meaning  of  the  law*  hi 
tills  he  was  mistaken  in  the  judgment  of  the  District  Court, 
aswell  as  of  this  court;  and  the  effect  of  such  mistake  upon 
Us  rights  is  presented  for  consideration.  A  brief  notice 
<3i  the  evidraioe,  however,  maybe  necessary  in  order  rightly 
to  judge  of  the  character  of  the  alleged  mistake,  and  to  do- 
texmine  how  far  the  claimant  is  chargeal^  with  an  intent- 
^on  to  defiaud  the  revenue* 

It  appears  from  die  evidence  that  the  claimant  was  re- 
peatedly informed  by  the  Surveyor  of  the  Port,  and  Ab 
D^xxty  Collector,  before  this  shipment,  and,  also,  by  a  di- 
rect correspondence  with  the  Comptroller  of  the  Treasoiy, 
<Aat  he  would  not  be  entitled  to  receive  a  drawback  upon 
his  brown  bastars,  or  bastard  sugars,  specimens  of  which 
he  had  furnished  the  collector,  and  had  also  sent  to  the 
Treasury  Department  at  Washington;  and  other  spect 
Aliens  had  be^  shown  to  him  at  the  custom-hoose,  gieatlj 
•superior  in  quality  to  ihe  sugaxs  seized ;  and  he  was  ia- 
£jnned  by  the  eustom-houae  officers  that  he  must  confbrm 
to  those  specimens  as  standards  in  the  exportation  of  su* 
gar,  as  refined.  The  claimant  had  been  exporting  large 
quantities  of  this  article,  and  disputes  and  difficulties  had 
arisen  between  him  and  the  custom-hoose  officers  in  zela- 
lion  thereto.  He  was  perfectly  aware  that  the  sugars  ha 
iras  shipping  were  of  .an  inferior  quality  to  the  speeimens 
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wluch  bad  been  shown  him  at  the  oustom-house,  and  that 
he  was  acting  in  opposition  to.  the  instructions  there  given, 
«id  he  well  knew  that  he  would  not  be  allowed  the  draw- 
back if  the  quality  of  the  sugar  should  be  discovered. 

It  is  true  that  Mr.  Phillips,  one  of  the  Inspectors  of  the 
Customs,  superintended  the  paddng  and  shipping  of  the 
sugars,  and  gave  his  permit  fiir  the  shipment ;  but  this  was 
,  very  properly  considered  by  the  District  Court  as  having 
very  little  influence  upon  the  cause,  either  as  matter  of  law 
or  as  matter  of  fact;  as  matter  of  law,  it  is  only  a  precaiF 
tionary  measure,  but  it  is  no  way  conclusiva  If  such  per* 
mit  settled  the  question  as  to  the  qualily  of  the  good% 
there  would  be  no  such,  thing  as  a  seizure  for  an.  entry  by 
a  Mae  denomination,  when  such  entry  agrees  .with  the  per- 
mit of  the  inspector ;  andasmatter  of  evidence,  it  aQbrded 
no  excuse  or  justification  to  the  claimant ;  for  the  inspectoi^ 
who  superintended  the  packing  and  shipping  of  the  sugWi 
was  confessedly  inexperienced  in  the  article,  and  aJlowed  it 
to  pass  as  refined  sugar  only  because  he  thought  it  oarre* 
sponded  with  the  specimens  he  had  seen  at  the  custom* 
house. 

But  the  claimant  knew  it  did  not,  and  he  was  not  in  the 
least  influenced  or  governed  by  the  opinion  of  the  inspeo* 
tor  as  to  the  quality  of  the  sugar ;  he  acted  with  a  full  un-. 
derstanding  that  ^e  drawback  would  not  be  paid  if  the 
quality  of  the  sugar  was  discovered  at  the  custom-house. 
The  permit  of  the  inspector  was,  therefore,  not  only  no  jus- 
tification or  excuse,  but,  under  the  circumstances,  might 
warrant  the  suspicion  that  the  claimant  intended  thereby  to 
elude  any  further  examination  ixom  the  custom-house  offi- 
cers; and  the  course  pursued  by  the  claimant,  when  the  su* 
gars  were  sent  on  shipboard,  clearly  manifested  an  inten- 
tion and  determination  to  avoid  a  more  dose  inspection  of 
those  sugars,  knowiog,  fiom  what  had  taken  place,  it  must 


OF  THE  UKITEb  STATES.  d8 

1830.— The  United  States  v.  Eighty-five  Hogsheads  of  Sugar. 

result  in  a  denial  of  the  drawback.  When  he  found  the 
inspectors  on  board  the  vessel,  taking  samples  of  the  su- 
gars, under  the  orders  of  the  collector,  he  ordered  them  off. 
It  is  true,  that  after  they  left  the  vessel,  he  told  them  they 
might  go  back  and  take  as  many  samples  as  they  pleased, 
which  they  declined.  This  circumstance  might  not  be  en- 
titled to  so  much  weight,  if  nothing  afterwards  of  a  suspi- 
cious character  had  occurred,  particularly  as  the  inspectors 
returned  the  next  day  and  proceeded  in  the  examination. 
But  at  the  close  of  the  day,  (being  the  81st  of  December,) 
it  was  agreed  between  the  claimant  and  inspectors,  with  the 
consent  of  the  captain,  that  the  vessel  should  be  locked, 
and  no  more  cargo  taken  on  board  untQ  after  9  o'clock  on 
the  2d  of  January.  Before  that  hour,  however,  one  of  the 
inspectors  went  on  board  and  found  the  vessel  broken  open, 
and  they  were  taking  on  board  more  sugars  claimed  by 
Mr.  Barlow,  who  was  then  present ;  and  on  the  inspectors' 
complaining  that  he  was  acting  in  violation  of  their  agree- 
ment, he  said  that  they  had  gon^  illegally  to  work,  and 
that  he  intended  t^  make  the  collector  and  all  of  them 
sweat  for  it,  (or  words  to  that  effect,)  and  that  he  should 
continue  loading  the  vessel  until  he  was  stopped  by  proper 
authority.  On  this  being  reported  to  the  collector,  he  or- 
dered the  seizure  to  be  made. 

It  is  also  in  proof  that  the  inspectors  had  laid  aside  a 
hogshead  of  sugar,  which  they  hpd  rejected,  as  not  equal 
to  the  specimens  furnished  them  at  the  custotn-house,  and 
by  which  they  were  to  be  governed  Mr.  Barlow  was  not 
present,  but  soon  after  came  down,  and  the  inspectors 
showed  him  the  rejected  hogshead.  He  said,  "  Very  well ; 
let  it  be."  Some  time  after,  on  the  same  day,  he  said  to 
the  inspectors,  "  I  sent  that  cask  down  on  purpose  to  try 
you,  to  see  whether  you  would  pass  it."  It  is  fairly  to  be 
collected  from  the  evidence,  that  the  rejected  cask  was 
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one  that  had  been  passed  bj  Mr«  PhillipB.  These  aie  the 
tnaterial  and  leading  &cIb  upon  which  the  protectioD 
claimed  bj  the  respondent  rests.  In  deciding  upon  this 
part  of  the  case,  it  must  be  considered  as  settled  that  tiie 
sugars  were  entered  by  a  false  denomination,  and  that  the 
fc»rleiture  follows  as  matter  of  oourae,  unless  the  claim- 
ant has  made  out,  on  his  part,  that  such  Mae  denomina- 
tion happened  by  mistake  or  aoddent,  and  not  from  any 
intention  to  defraud  the  revenue.  The  first  inquiry  that 
seems  naturally  to  arise  is^  what  is  the  nature  and  charao^ 
ter  of  the  mistake  which  will  save  the  forfeiture  ?  Is  it 
restricted  to  some  matter  of  fact,  or  does  it  include  mia- 
talees  as  to  the  application  of  the  law  to  the  subject^  thus 
£ftlsely  denominated,  the  qualities  of  such  sugars  being  folly 
known  to  the  person  making  the  entry  ? 

I  cannot  think  that  upon  any  sound  construction  the  pro- 
viso can  cover  mistakes  of  the  latter  description.  Soch  axe 
purely  mistakes  of  law,and  itis  a  prmciple  too  well  settled 
to  admit  of  being  drawn  in  question,  that  ignorance  or 
mistake  of  law  furnishes  no  excuse  in  any  case,  civil  or 
GiiminaL  No  good  reason  is  perceived  why  this  maxim 
^ould  not  be  applied  to  the  present  case  as  well  as  to 
any  other.  A  doubt  as  to  the  construction  of  a  law  has 
never  been  understood  as  taking  a  case  out  of  the  appli- 
cation of  this  rule ;  and  it  appears  to  me  that  such  a  doc- 
trine would  lead  to  consequences  extremely  injniioua 
There  are  but  few  statutes  that  may  not  admit  of  s(Hne 
doubt  as  to  their  construction,  and  it  surely  cannot  be  main- 
tained that  all  who  act  under  a  mistaken  construction  of 
sack  doubtfril  statutes,  are  irresponsible  for  their  acta, 
The  daunant  was  fully  apprized  of  the  construction  given 
to  this  act  at  the  custom-house,  and  knew  that  the  draw- 
back would  not  be  allowed  upon  the  sugars  he  was  ship- 
ping if  the  quality  was  discovered. 
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Bat  he  professed  to  believe,  and  probably  did  believe^ 
that  the  constraction  at  the  custom-house  was  wrong.  And 
he  meant  to  maintain  that  bastards  were  refined  sugars^  and 
entitled  to  the  drawback.  And  he  now  insists  that  he  is 
not  bound  by  the  custom*house  construction,  but  has  » 
light  to  have  that  construction  judicially  settled.  There 
can  be  no  doubt  but  that  his  right,  in  this  respect,  stands 
upon  the  same  footing  with  other  rights  protected  by  law. 
No  man  is  bound  to  take  the  law  from  the  opinion  of 
his  adversary.  He  may  appeal  to  the  judicial  tribunals 
of  the  country  to  construe  the  law,  and  settle  his  right 
under  it  But  he  must  abide  by  the  consequences  if  he 
happens  to  be  mistaken  in  his  view  of  the  law.  He  can* 
not  claim  the  right  of  setting  the  law  at  defiance  until  such 
judicial  construction  can  be  obtained.  Such  a  doctrine  is 
entirely  inadmissible.  He  has  a  right  to  have  the  judg- 
ment of  the  court  in  the  last  resort,  before  he  is  concluded ; 
but  it  would  be  a  most  extravagant  pretension  that  the 
operation  of  the  law  must  be  suspended  in  the  meantime. 
If  he  chooses  to  act  upon  his  own  construction,  and  in  op- 
position to  that  of  the  custom-house  officers  and  the  Treas- 
ury Department,  he  has  a  right  to  litigate  this  question 
before  the  judicial  tribunals ;  but^  as  in  all  these  cases,  he 
Utigates  at  his  peril.  And,  whether  the  stake  is  great  or 
small,  can  make  no  dijBference  in  principle.  It  may,  per- 
haps, in  some  measure,  serve  to  show  either  his  confidence 
in  his  own  opinion,  or  his  boldness  in  resisting  that  of  the 
executive  officers  of  government  A  mistake  is  an  error 
in  judgment  or  opinion,  a  misconstruction,  and  may  be 
applied  to  some  matter  of  law  as  well  as  &ct ;  and  the  inten- 
tion of  the  L^slature  is  to  be  discovered  &om  the  subject- 
matter  to  which  it  is  applied,  and  its  connection  with  other 
words.  It  is  here  coupled  with  the  word  accident^  misiaie 
or  accidenL    And  as  the  two  words  may  not  import  exactly 
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&e  same  thing,  there  is  no  more  reason  to  conclude  that 
&e  fOTmer  was  intended  to  be  applied  to  matters  of  lanr 
than  the  latter,  which  certainly  can  hare  no  application  ex- 
cept to  some  matter  of  &ct ;  and  both  tenns^  as  here  used, 
*  are  properly  applied  in  the  same  sense.  It  is  very  dear 
liiat  this  false  denomination  did  not  happen  by  accident': 
there  was  no  casualty  or  any  unforeseen  or  xmexpeoted  oo- 
cnrrence  which  caused  the  entry  by  this  denomination.  It 
was  done  deliberately,  and  by  design,  and  with  tu3l  knowl- 
edge of  all  the  parts  and  circnmatanoes  that  attended  tiie 
transaction.  And  if  the  ierm  mutake  does  ilbt  include  ei^ 
ibr  of  judgment  as  to  matter  of  law,  (as  I  think  it  does 
not,)  I  am  unable  to  discover  any  ground  upon  which  the 
&lse  denomination  can  be  «aid  to  haye  happened,  by  mis- 
Uke  or  accident  And  the  only  remaining  question  is, 
whether  this  was  done  with  an  intention  to  de&aud  iihe 
teyenue,  within  the  sense  and  meaning  of  the  proviso ;  and 
it  appears  to  me  that  it  follows  as  matter  of  course,  thaiif 
the  entry  was  by  design,  and  not  by  mistake  or  aocidant^ 
the  legal  consequence  is,  that  it  was  done  to  deftaud  tiie 
revenue. 

The  exctise  is  to  be  madd  out  by  showing  that  the^dse 
denomination  happened  by  mistake  or  acddent,  (mi  noifaem 
any  intention  to  fi^/ktud'  the  reveftue.  The  evidence ahoirs 
very  ckarly  that  he  intended  to  obtain  front  the  Qomrur 
Ment  fte  4tet\(rbaek^  and  if  he  was  not  entitled  to- it,  hftin- 
tended  to  obtain  what  he  had  no  right  to,  to  the  iz^ury  of 
the  revenue.  The  obtaining  or  withholding  wzongfi;dij 
itom  another  that  which  is  his  ri^t^  either  by  deception^or 
artifice,  (^without  hid  knowledge  and  consent,  is  de&sad- 
ing  him  of  his  right  It  Is  possible  that  he  had  so  &xaly 
jMsuaded  himself  that  his  sugars  were  entitied  tothe  draw* 
back,  that  he  may  acquit  himself  of  any  moral  tutpitude. 
But  the  manner  in  which  he  attempted  to  get  the  sugars  on 
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board  the  vessel,  and  his  declaratioii  to  the  inspectors,  that 
he  sent  down  the  rejected  hogshead  to  try  them,  manifested 
a  disposition  to  practioe  upon  what  he  believed  to  be  the 
ignorance  of  the  inspectors,  and  a  resort  ta  artifice  and  de> 
oeption  to  elude  a  full  and  &ir  examination  of  his  sugarsi 
A  fidse  denomination  in  the  entry  happening  under  such 
drcamstances,  surely  could  not  have  been  considered  by  the 
Legislature  as  entitled  to  fiivor.  Mr.  Barlow  was  not  deal* 
iug  in  an  article  of  which  he  was  ignorant  He  states  in 
his  answer,  that  he  is  a  sugar  refiner,  and  had  been  for 
many  years  past,  and  that  he  himself  refined  about  one  half 
of  these  sugars.  He  was  not,  therefore,  in  this  matter,  act- 
ing under  the  advice  or  representations  of  others ;  he  was 
not  himself  deceived  in  any  respect  as  to  the  fiurtide.  But 
with,  fiill  knowledge  of  the  qualities  of  the  sugar,  and  with 
.  fhli  knowledge  that  he  was  acting  in  opposition  to  the  opin* 
km  of  the  collector  and  comptroller,  through  whom  he  must 
obtain  the  drawback,  and  that  some  artifice  must  be  resorted 
to  in  order  to  effect  this^  he  enters  these  as  refined  sugars 
wUoh,  in  the  judgment  of  the  District  Court  and  of  this 
court,  was  a  fidse  denomination.  Admitting  that  he  him* 
self  honestly  believed  that  his  sugars  were  refined  sugars 
within  the  meaning  of  the  law,  and  that  he  was  entitled  to 
the  drawback,  still  it  amounts  to  no  more  than  a  mistake 
or  error  of  judgment  upon  the  law,  and  does  not  protect  the 
sugars  from  forfeiture.  I  am,  accordingly,  of  opinion  that 
the  case  is  not  brought  within  the  proviso  of  the  84th  sec* 
ti(Mi  of  the  Act  of  the  2d  March,  1799,  and  that  the  decree 
cf  the  District  Court  must  be  reversed,  and  a  decree  of  con* 
damnation  entered.  [1] 

[I]  See  flie  foUowing  cases  in  Paine's  G.  0.  Bep.  vol  I :  UhUed  SUOes  t. 
llimBadutgesofLiMat^  p.  129;  United  SUOea  ▼.  One  (kueofHair  FeneHsj  pi 
400;  ITnibfi  8(aie$  r.  Four  Pcui  Pieces  of  WooOen  CloQi^  p.  435 ;  United  States 
T.  J/me^five  Boies  of  Paper,  p.  149;  UkUed  SUdee  v.  Six  Hundred  and  Fifty' 
wc  Chests  of  Tea,  p.  499. 
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The  United  States  v.  Hugh  R  Martin. 

• 

Under  the  4th  section  of  the  act  of  Oongren,  OToL  H,  L.  U.  &  6H)<))0cMnf 
that  in  soils  between  the  United  States  and  hidividualSi  no  daim  ibr  • 
credit  diall  be  admitted  tqion  trial  but  such  as  shall  appear  to  have  beeo 
presented  to  the  accounting  officers  of  the  treasuiy  for  their  examination, 
and  by  them  disallowod  in  whole  or  in  part,  except  in  certain  cases  sped- 
fled ;  that  credits  hare  been  presented  to  the  treasnry  department  aad  dSt- 
aDowed,  are  matten  to  be  shown  bj  the  partf  claiming  the  oiedit;  and  if 
any  objection  is  to  be  made  to  any  charge  against  the  defendant,  that  Is 

.  matter  to  be  shown  by  him,  and  he  is  bound  to  produce  the  eridenoe* 
necessary  to  raise  the  inquiry. 

The  United  States  are  not  boi^id  by  the  declarations  and  reprcsentataoot  ^ 
tfadr  agent,  unless  it  dearly  appears  tiiat  the  agent  was  aotiog  within  tka 
floope  of  his  authority,  and  was  empowered  in  his  capacity'as  agoot  lo 
make  the  declaration. 

The  answer,  in  chancery,  of  an  agent,  is  not  evidence  against  his  principal; 
neither  are  his  admissions  in  pais ;  unless  they  are  a  part  of  the  ret  geskL 

The  representatioDS  of  an  agent  in  dmng  an  act  within  the  scope  of  his  aa- 
Ihoiity,  is  evidence agahost  the  prindpal,  and  is  as  bindingon  the  prinoipftl 
as  the  act  itself;  but  the  representations  must  accompany  the  act,  and  the 

.    principal  is  not  bound  by  them  at  any  other  time. 

Error  to  the  District  Court  of  the  Northern  District  of  New 
Torh 

The  suit  in  the  court  below  was  an  action  of  debt  on  a 
bond  dated  September  1,  1813. 

On  the  trial,  exception  was  taken  to  the  introduction  in 
eyidence  of  a  transcript  from  the  Treasury  Dep^trtment; 
fiiBt|  because  not  eridence  under  any  count  in  the  decUnt- 
tion ;  second,  because  all  the  items  composing  the  account 
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were  not  contained  in  the  tianscript  Exception  was,  also, 
taken  to  the  introduction  of  a  letter  of  one  Hagner,  an 
Sig&Dt  of  the  United  States,  signed  by  him  in  his  official  ca- 
pacitj,  wherein  he  admitted  that  there  was  nothing  due  the 
United  State&  , 

Per  Cubiak. — ^As  to  the  first  objection,  the  counsel 
seems  to  be  under  a  misapprehension  with  respect  to  the 
counts.  There  is  a  count  upon  an  insimul  cornptUassenif 
nod  the  settlement  and  statement  of  the  balance  were  at  all 
events  admissible  under  that  count 

As  to  the  second  objection,  I  think  it  was  not  necessary 
that  the  transcript  should  contain  all  the  items.  The  pro- 
visions in  the  act  of  Congress,(a)  is  that  in  every  case  of 
delinquency,  wha^  a  suit  is  or  has  been  instituted,  a  tran*. 
script  from  the  books  and  proceedings  of  the  treasury,  oer* 
tified  by  the  register,  and  authenticated  under  the  seal  of 
the  department,  shall  be  admitted  as  evidence:  and  the 
ODurt  trying  the  cause,  shall  be  thereupon  authorized  to 
^nt  judgment  and  award  execution  accordingly.  And  by 
Uie  fourth  section  it  is  declared,  that  in  suits  between  the 
United  States  and  individuals,  no  claim  for  a  credit  shall 
be  admitted  upon  trial  but  such  as  shall  appear  to  have 
been  presented  to  the  accounting  officers  of  the  Treasury 
for  their  examination,  and  by  them  disallowed  in  whole  or 
in  part,  except  in  certain  cases  specified,  not,  however,  oov- 
eriiig  the  present  case.  Under  these  provisions  in  the 
ftitute,  it  is  not  perceived  what  possible  benefit  could  re- 
Bult  to  the  defendant  from  the  transcript  containing  all  the 
items.  So  fiur  as  any  credits  were  involved,  the  court  could 
enter  into  no  examination  unless  they  had  been  presented 
to  the  treasury  department  and  disallowed ;  and  that  was 

(a)  Yd.  n,  L.  tJ.  a  594,  sea  2. 


J 


W  CIROUIT  COURT 

1832.— The  TTnited  States  t.  Hugh  S.  Martin. 

— ^        -       — —  ■ 

matter  to  be  shown  on  the  part  of  the  part j  dioEDing  ihe 
credit;  and  if  any  objection  was  to  "Be  made  to  any  charge 
against  the  defendant,  that  was  matter  to  be  shown  on  Iria 
part,  and  he  was  bound  to  produce  the  evidence  necessary 
to  raise  that  inquiry. 

But  a  verdict  having  been  given  for  the  defendanty  all 
liiis  is  immaterial  if  the  court  erred  in  admitting  the  letter 
from  Peter  Hagner  to  the  defendant,  of  the  20th  of  Septem* 
iJer,  1816.  By  the  llth  section  of  the  act  of  1837,(tf)  fiie 
transcripts  are  to  be  certified  by  the  auditors  instead  of  the 
register;  and  the  offices  of  accountant  and  additional  ac- 
countant are  abolished,  and  the  appointment  of  auditors 
authorized,  and  the  duties  of  accountants  transferred  to 
them.  By  the  act  29th  April,  :i816,(i)  an  additional  ac- 
countant of  the  War  Department  is  required  to  be  appointed, 
whose  duty  it  shall  be  to  adjust  and  settle  all  the  accounts 
in  that  department  existing  at  the  conclusion  of  the  late 
war  and  then  unsettled.  This  act  was  limited  to  one  year 
and  the  end  of  the  next  session  of  Congress  thereafter.  The 
authority  given  to  the  assistant-accountant,  under  this  act, 
is  special,  and  it  might  be  a  sufficient  answer  to  the  admis- 
sibility of  the  letter  of  Hagner,  that  it  did  not  appear  to 
relate  to  accounts  coming  within  the  act  Its  being  ad- 
dressed to  Hugh  R  Martin,  late  Captain  18th  In&ntiy,  may 
afford  reasonable  belief  tha^  such  was  the  &ct,  if  the  letter 
was  at  all  admissible ;  but  it  should  appear  clearly  that  it' 
related  to  matters  within  the  scope  of  his  authority ;  and 
besides,  the  transcripts  introduced  in  evidence  show,  thi^ 
upon  the  settlement  of  the  19th  September,  1816,  a  credit 
was  claimed  for  enlisting  twelve  recruits  which  was  at  the 
time  suspended,  but  afterwards  admitted;  and  a  further 
credit  of  thirty  dollars  is  allowed  him  for  advances  made 

(a)  Vol  VI,  L.  U.  a  202.  (h)  Y6L  VI,  L.  U.  &  12t. 
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to  a  rargeon  far  medical  senrioes.  ll^ese  credits  mnflt 
liav&  been  allowed  in  consequence  of  cUunui-  set  up  fajr. 
Martin,  and  show  that  the  settlement  referred  to  in 
fiagner's  letter  oould  not  have  been  imderstood  as  doe- 
ing  all  accounts.  These,  however,  may  be  considered 
objections  going  to  the  weight  of  evidence,  but  not  to  its 
competency ;  but  I  think  the  evidence  altogether  inadmis- 
sible, and  should  have  been  rej^tedby  the  court.  This 
Ibtter  bears  date  after  the  settlement  of  the  account;  and  it 
would  be  a  very  dangerous  principle  to  adopt,  that  the 
United  States  are  bound  by  the  declarations  or  confessions 
of  their  agents,  made  after  the  transaction  was  done.  In 
Ate  case  of  Zee  v.  Ifamroe  A  Thornion,{a)  the  question  came 
under  the  consideratiott  of  the  court,  "How  fer  the  United 
States  were  bound'  by  the  declarations  and  representations 
made  by  their  agents  f"  and  the  court  seems  to  make  a  dig- 
linction  between  agents  of  the  public  and  of  private  per* 
flouET,  and  lay  down  the  rule  that  the  principal  is  not  bound 
unless  it  most  manii^tly  appears  that  the  agent  was  acting 
within  the  scope  of  his  authority,  and  was  empowered,  in 
his  capacity  as  agent,  to  make  the  declaration  or  represen* 
tation  which  is  relied  on  as  the  ground  of  relief.  But  I 
3q[>prehend  this  letter  would  not  have  been  admissible  even 
if  Hagner  be  considered  as  standing  on  the  same  footing  as 
the  agent  of  a  private  person.  Hagner  himself  would  have^ 
been  a  competent  witness,  and  should  have  been  examined, 
and  might  have  explained  the  incongruity  between  his  let- 
ter and  the  subsequent  statement  of  the  account  made  by 
himsel£(6)  In  the  case  of  Leeds  v.  The  Marine  Ins.  Co.  of 
Alexandria,{c)  this  general  rule  is  laid  down,  that  the  answer 
in  CSiancery  of  an  agent  is  not  evidence  against  his  princi- 

(fl)  7  Cranoh.  3«8.  (d)  2  Ohune'sRep.  lOe. 

^2WhMtQn,.3$3. 
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pal,  nor  are  his  admissions  in  pais  unless  when  thej  are  a 
part  of  the  res  ge8ia.ll]     This  rule,  as  laid  down  by  Phil^ 


[1]  We  are,  in  the  first  place,  after  fixing  upon  him  the  character  of  an 
agent,  to  inquire  whether  his  acts,  statements  or  declarations  proposed  to  be 
given  in  evidenoe,  took  place  while  he  was  making  the  agreement  or  other 
wise  proceeding  within  the  scope  or  bounds  of  the  authority  which  we  find 
he  possessed  If  this  be  so,  thej  are  the  acts,  statements  or  declarations  of 
the  principal  himself;  and  though  the  party  insisting  upon  them  as  soch, 
may  call  the  agent  and  prove  them  by  him,  yet  he  may  be  passed  by,  and 
any  third  person  havmg  the  requisite  knowledge  of  such  acts,  statements  or 
declarations,  is  equally  admissible  for  that  purpose.  {Rcncson  t.  AdamSf  17 
John.  Rep.  130, 131 ;  Sherman y.  Crosby,  11  id.  70,  tl ;  Shdmakerv.  Tfiomas, 
n  Searg.  and  Kawle,  109;  Meredith  v.  Kenedy,  litt  SeL  Cas.  516,  517,  618; 
ffood  y.  Reeve,  3  Carr.  &  P.  532 ;  Per  Spencer  J.,  hi  Coleman  y.  SotUhwtdCf  0 
John.  Hep,  54,  55 ;  Per  Marcy,  J.  in  Benjamm  v.  SmOh,  4  Wend.  334 ;  ThaBr 
hmer  t.  Brinckerhoff,  4  Wend.  396, 397  ;  BvarUngion  ▼.  Cakns,  1  Yerm.  385 ; 
Perkins  v:  Burnet,  2  Root,  30;  Maiher  y.  Phelps,  id.  150 ;  Irving  y.  Mcrd&y, 
7  Bing  543 :   Wthb  v.  Alexander,  7  Wend.  281,  283,  286.) 

The  contract  of  an  agent,  to  be  binding  upon  his  principal,  must  be  within 
the  authority  conlenred ;  26  Wen.  ^92.  If  the  agenVs  acts  vary  substantiifly- 
from  his  authority  in  nature,  extent  or  degree,  they  do  not  blud  the  prinoi* 
paL  Ih.  If  the  power  of  the  agent  be  created  by  a  written  instrument,  and 
that  be  known  by  the  party  with  whom  the  contract  is  mode,  the  nature  and 
extent  of  the  authority  must  be  ascertained  from  the  instrument  itself  and 
cannot  bo  varied  or  enlarged  by  evidence  of  usage.  lb,'  Before  an  agent 
can  insist  that  his  principal  lias  adopted,  as  his  own,  acts  which  the  agent 
hod  nft  authority  to  do,  it  is  necessary  to  show  that  the  principal  was  flilly 
apprized  of  all  the  facts  and  circumstances  attending  the  transaction.  {Bmss 
V.  BuUer,  3  Ircdell*s  Eq.  Rep.  307.)  A  recognition  of  the  acts  of  an  agent 
by  his  principal  is  equivalent  to  an  original  grant  of  authority.  (ObwiT* 
Penn,  1  Potcrs'  C.  G.  Rep.  496.)  The  act  of  a  public  officer,  exceeding  the 
authority  conferred  on  him  by  law,  may  be  adopted  by  the  party  for  whose 
benefit  it  is  douc — a  subsequent  satisfaction  bemg  equivalent'to  an  original 
authority,  i  TJie  Farmers  L,  and  T.  Co.  v.  WaJlwerth,  1  Ck>m.  433,  per  BroD» 
•on,  J.)  A  ratification  of  part  of  an  unauthorised  transaction  of  an  agMit^  or 
one  who  assuines  to  act  as  such,  is  a  confirmation  of  the  whole.  lb,  Whers 
a  person,  without  authority,  assumes  to  act  as  the  agent  of  another,  the  ona 
fbr  whom  ho  assumes  to  act  cannot  daUn  the  benefit  of  his  agency  in  part^ 
and  reject  it  as  to  the  residue  of  the  some  transaction.  {Bensdki  dh  OoMty 
T.  Smith  and  others^  10  Paige,  126.)    It  is  a  general  role,  that  th«  prindpal 
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lippe,  in  his  treatise  on  the  Law  of  Evidence,(a)  is  that  the 
representations  of  an  agent  in  doing  an  act  within  the  scope 
of  his  authority  is  evidence  against  the  principal  himself 
for  what  the  agent  says  may  be  explanatory  of  or  deter- 
mine the  quality  of  the  act  which  it  accompanies,  and  is  as .' 
binding  on  the- principal  as  the  act  itself.  Thus,  what  an 
agent  says  at  the  time  of  a  sale  which  he  is  employed  to  . 
make,  is  evidence  as  part  of  the  transaction  of  selling,  but 
Uie  principal  is  not  bound  by  the  representations  of  an  agent 
at  another  time;  and  this  is  a  sound  distinction,  and  the 
only  safe  riile  to  be  adopted.  The  declarations  or  repre- 
sentations must  accompany  the  act,  so  as  to  be  considered 
as  forming  a  part  of  the  res  geata.ip)  The  letter  of  Mr. 
Hagner  does  not  come  within  this  rule,  and  should  have 
been  rejected,  even  on  this  ground,  without  relying  on  any 

(a)  YoL  I,  7  Y.  1p)  10  John.  419 ;  1  Gamp.  389. 

is  hoond  by  the  acts  of  hie  general  agents  though  the  agent  exceed  his  pri* 
Tato  instractions.  But  the  rule  does  not  apply  to  cases  where  the  person 
deaii]^  with  the  agent  is  apprized  of  the  existence  of  the  private  instractions. 
{fMUfwcrih  v.  CowwtUi  2  Blackl  469.)  An  agent  being  dead,  a  written  state- 
ment of  an  account  made  by  him  at  the  time  of  a  settlement,  is  evidence 
against  the  jmndpaL  ( Van  Benaadaer  v.  Jforri^  1  Paige,  13.)  The  United 
States  are  not  bound  by  the  declarations  of  their  agent,  founded  upon  a  mis- 
ttk»  of  fact,  unless  it  clearly  appears  thai  the  agent  was  actmg  within  the 
KX^  of  his  authority,  and  was  empowered,  in  his  capacity  of  agent,  to  make 
gQoh  deelantioD.  (£ee  v.  Mwiroey  1  Cranch,  366.)  The  principal  is  bound 
by  ttiB  repreaentationB  of  his  agent,  when  part  of  the  res  gestae,  (DoggeU  v. 
SHumon,  3  Story's  Rep.  700 ;  Hough  y.  Richardson,  lb,  659-89.)  Where  the 
admissions  of  an  agent  are  part  of  the  res  gestcSf  they  may  be  given  in  evi- 
deoee  against  his  principal;  but  in  no  other  case.  {Reed  v.  BrookSj  3  LitL 
lai ;  Leeds  v.  Marine  Ins,  Cb.,  2  Wheat  360.)  The  declarations  of  an  agent» 
Buula  ai  the  time  of  doing  an  act  within  the  scope  of  his  authority,  and  relat- 
iog  to  the  subject-matter  of  the  act,  are  evidence  as  a  part  of  the  res  gesias; 
bm  statements  subsequently  made  by  him  are  not,be$!auae  the  latter  are 
Bade  without  authority,  and  for  that  reason  stand  on  the  same  footing  with 
the  dedaratkms  of  another  person.    (BenM:t  y.  Dsnkn,  Walker's  Hioh.  Oh. 
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distinGtion  between  aa  i^nt  of  the  goretnment  and  oftaa 
indiyidnal.[l] 

The  judgment  of  the  court  below  must  be  reversed  with* 
out  costs,  and  a  venire  facias  de  novo  awarded,  returnable  in 
(his  court: 

p]  Sed  UhUed  Staia  r.  nibtam,  1  PBine's  0.  0.  Sep.  305. 
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THoN.  Smith  Thompson,  AsaodcUe  JueUce  of 
Before  X     the  Supreme  CburL 

I  Bon.  Eluah  Paine,  District  Judge. 

Albbe  &  BtJNDY  V.  May. 

A  Staile  8talat6|  retroepectlve  in  its  opention,  allowing  ejected  coonpMiti  of 
land  to  recover  kr  improvementa  made  by  them  while  in  pobibwob;  tatMr 
to  be  a  valid  law,  not  being  repugnant  to  the  constitulions  of  the  State  or 
of  the  United  States. 

Bj  the  common  law,  the  owner,  when  he  recoTera  pooeanon,  is  entitled  to 
the  improvements  without  paying  for  them.  Its  maxim  of  cfueai  enqifer 
la  designed  to  prevent  introaiona  on  land  Mtboot  proper  inqniiy  aa  to  tba 
title. 

The  civil  law,  on  the  other  hand,  allows  a  bona  fide  poflsessor  an  indemni^ 
toft  beneficial  improvements,  which  seems  to  be  an  equitable  rule ;  and 
whether  a  court  of  equity,  on  a  bill  to  recover  the  rents  and  profits,  would 
not  allow  a  bona  fide  possessor  to  deduct  his  actual  ezpensss  Air  such,  iu* 
provements?    Quasre. 

Betrospective  laws  divesting  vested  lightsare  impolitioaiid  unjust  ;•  bntlliqp 
are  nol  «e  jNUi  ftuto  lands  within  Hid  mean^g  of  the  constitution  of  that 
United  States,  nor  repugnant  to  any  other  of  its  provinona ;  and  ftnxAn* 
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pdgamt  to  the  State  oonstitotion,  a  court  cannot  proooance  them  to  be 
Told,  merely  becanae  in  their  Judgment  they  are  oontraiy  to  the  principles 
of  natural  justice.  A  remedy  for  such  legislation  rests  with  the  people,  and 
long  acquiescence  on  their  part  strengthens  the  reasons  why  the  judiciary 
should  not  interfere. 

TWs  was  an  action  to  recover  under  the  statnte  of  the 
State  passed  November  16th,  1820,  the  value  of  betterments 
or  improvements  made  on  land. 

The  defendant  had  recovered  the  lands  in  ejectment  of 
the  plaintiff.  Afterwards  the  plaintifis  brought  this  action, 
which  was  tried  at  the  May  Circuit,  1881,  and  a  verdict* 
taken  for  the  plaintifis,  subject  to  the  opinion  of  the  court' 
upon  a  case  reserving  the  questions  of  law. 

The  plaintiffs  became  bona  Jide  purchasers  of  the  land,' 
and  made  the  improvements  prior  to  the  15th  of  November, 
1820. 

The  act  of  15th  November,  1820,  contained  thel  follow- 
ing proviso:  "This  act  shall  not  extend  to  cases  arising 
after  the  passing  of  this  act,"  p.  180. 

A  similar  act  had  been  passed  in  1800,  containing  the' 
same  proviso,  and  had  with  the  proviso  been  several  times 
xe^nacted  prior  to  the  act  of  1820,  so  that  when  the  inl- 
provements  were  made  there  was  no  la'vi^  giving  an  action 
fi>r  their  recovery ;  the  law  then  in  existence  only  applying 
to  cases  which  had  occurred  previously  to  its  passage. 

J.  H.  HuBBAKD,  for  the  defendant,  cited  7  John.  R  477 ; 
2d  Institute,  292 ;  2  Mod.  810 ;  2  Cranch,  272  ;  2  Peters^ 
d27,  657 ;  2  Gall.  105 ;  8  DaU.  886 ;  2  D.  Chipman's  Bep. 
77j  lAikin  R.121,  814;"  2Ib.284;  SVentontIl86? 
2  lb.  174,  617. 

D.  Kellogg  for  the  plaintiff,  cited  3  Dail.  802  ^  Suigi 
Com.  Law,  858 ;   2  Peters'  880,  412,  627 ;  4  Vennont  K. 
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278,  280;  8  Ubss.  Bep.  428;  6  lb.  SOS;  9  lb.  151,  360, 
362 ;  4  Connecticut  Rep.  210,  422  ;  3  Dall.  302 ;  7  John. 
R.  506 ;  2  Kent's  Com.  274 ;  Vermont  State  Papers,  895, 
442,  500,  539 ;  Compiled  Laws  of  Vermont,  177 ;  3  At- 
Mns,  134 ;  -  2  John.  Cases,  441 ;  4  Vermont  R  87,  45 ;  1 
Gall.  R  6 ;  1  Paine's  R  559;  4  Peter's  R  509 ;  4  DalL 
,19;  8Ib.  386,  395. 

Thompson,  J.: — ^The  defendant  recovered,  in  an  action 
of  ejectment,  the  premises  on  which  the  improvements  now 
in  question  had  been  made,  and  the  present  action  is  brought 
imder  the  provisions  of  a  statute  of  this  State  to  recover  the 
value  of  such  improvements.  The  plaintiflFs  were  bona  fide 
purchasers,  supposing  themselves  to  have  a  good  title  to 
the  premises.  [1]  The  improvements  were  made  prior  to 
the  act  under  which  the  present  suit  is  brought,  which  bears 
date  on  the  15th  November,  1820.  This  act  declares  that  it 
shall  not  extend  to  cases  accruing  after  the  passage  of  this 
act,  and  is,  therefore,  in  terms  retrospective,  and  presents 
the  question  directly  whether  this  court  has  authority  to 
declare  such  law  void,  and  this  is  the  only  question  involved 
in  the  case. 

By  the  common  law,  when  the  owner  recovers  his  land 

[1]  There  is  certainly  no  reason,  in  general,  why  the  owner  of  land  shonld 
be  oompelled  to  pay  for  improvements  which  ho  neither  directed  nor  desired, 
as  a  condition  on  which  he  is  to  gain  possession  of  his  property.  Bnt  when 
an  occupant  has  taken  possession  under  a  bona  fide  purchase,  and  made  per* 
.manent  improvements,  it  is  very  hard  for  him  to  lose  both  land  and  improve- 
ments. If  the  plaintiff  is  not  oontent  with  acquiring  possession  of  his  prop> 
ertj  in  an  improved  condition,  after  he  has  neglected  to  assert  his  title  for  a 
number  of  years,  it  is  certainly  equitable  that  the  defendant  should  be  al- 
lowed the  value  of  his  improvements,  made  in  good  &ith  to  the  extent  of 
the  rents  and  profits  clauned.  This  view  of  the  subject  is  Ailly  supported 
by  Green  v.  Siddle^  8  Wheat  Bep.  81,  82,  and  the  authorities  there  cited, 
«sp6dally  OottUer'i  Caae,  6  Co.  Bep.  30.  And  see  Jackson  agt  Loomii^  4 
Cow.  168. 
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in  an  action  of  ejectment,  lie  is  entitled  to  the  possession 
without  paying  for  any  improvements  which  may  have 
been  made  upon  his  land.  Such  improvements  are  consid- 
ered as  annexed  to  the  freehold,  and  to  have  been  made  at 
the  peril  of  the  possessor.  The  civil  law,  however,  in  this 
respect  varies  from  the  common  law,  and,  according  to  the 
rule  which  there  prevails,  a  bona  fide  possessor  is  entitled 
to  be  reimbursed,  by  way  of  indemnity,  the  expenses  of 
beneficial  improvements.  .This  would  seem  to  be  founded 
on  principles  of  equity,  so  far  as  the  actual  value  of  the 
property  is  increased  by  the  labor  of  another.  The  com- 
mon law,  acting  under  the  maxim  of  caveat  emptor,  consid- 
ered this  as  too  loose  a  rule,  and  opening  a  door  calculated  . 
to  give  encouragement  to  intrusions  xfpon  land,  without 
due  and  proper  inquiry  into  thB  title.  It  has,  however, 
been  pretty  strongly  intimated  by  English  chancellors,  that 
when-  a  party  is  obliged  to  resort  to  a  court  of  equity  for 
the  recovery  of  the  rents  and  profits  of  his  land,  a  bona  fide 
possessor  would  .be  allowed  to  deduct  the  amount  of  his 
actual  expenses  for  beneficial  improvements.(a)  But  this 
rule,  if  adopted,  ought  not  to  be  applied  to  any  case  when 
there  was  not  the  most  satisfactory  evidence  that  the  pos- 
session was  taken  in  good  faith,  and  imder  a  full  belief  that 
the  title  had  been  acquired  from  the  rightful  owner. 

The  law  now  in  question  is  not  repugnant  to  any  express 
provision  in  the  constitutions  of  the  United  States  or  of  the 
State  of  Vermont. 

The  only  article  in  the  constitution  of  the  United  States 
that  can  possibly  have  any  bearing  upon  the  question,  is 
that  which  declares  that  no  State  shall  pass  any  eaj  postfixcto 
law,  or  law  impairing  the  obligation  of  contracts.(6)  This 
is  not  an  ex  post  facto  law,  according  to  the  legal  under- 

(a)  3  Atlc  134.  (p)  Art  1,  sec.  10 
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jtonding  of  laws  of  this  description.  They  relate  only  to 
criminal  cases  and  venal  statutes.  Nor  does  it  impair  the 
obligation  of  any  contract.  There  is  no  subsisting  contract 
between  these  parties  which  could  be  impaired.[l] 

There  is  no  conflict  between  the  constitution  of  the  State 
of  Yeymont  and  this  law.  The  only  provision  at  all  look* 
ing  to  the  question  is  that  which  declares  that  the  legisla- 
tive and  judicial  and  executive  departments  shall  be  held 
distinct,  so  that  neither  exercise  the  powers  belonging  to 
the  other.  The  subject-matter'  of  this  law,  if  within  the 
Intimate  scope  of  any  department  of  the  government, 
properly  belongs  to  the  legislative.  It  cannot  in  any  sense 
be  considered  judicial  or  executive;  and  the  inquiry  is 
therefore  narrow(^||  down  to  the  single  question,  whether 
being  retrospective  in  its  operation  makes  it  void. 

.  As  a  general  and  abstract  question,  the  policy  and  justice 
of  such  laws  may  well  be  ,doubted ;  but  how  far  courts  of 
justice  have  ari^t  to  enter  into  these  considerations,  when 
there  is  no  conflict  between  the  law  and  the  constitution, 
is  a  point  on  which  different  opinions  have  been  enter- 
tained. This  courtj  however,  is  bound  to  adopt  t]ie  view 
taken  of  the  question  by  the  Supreme  Court  of  the  Unit0d 

[1]  An  act  saspendmg  legal  proceedings  daring  an  actual  invasionf  is  not 
a  law  imiMuring  the  obligation  of  contracts.  {Joknam  y.  Duneatij  1  Condensed 
Xq»  Rep.  157.) .  Whether  the  le^pislature  can  tightfiilly  dedaie  that  the  resoH 
ofalitigatedsuit  against  one  person,  shall  be  evidence  against  another  to  a^ 
feet  rights  of  the  latter,  which  had  accrued  preyious  to  the  passage  of  the 
statute  ?  Quioere,  ( Wood  v.  ByingUm,  2  Barb.  Ch.  Rep.  38T.)  It  is  not  com- 
petent for  the  Legislatare,  by  a  retroactive  statulci  to  make  the  opinion  of 
the  Attornqy^General  that  a  contract  between  the  State  and  an  individual,  in 
relation  to  convict  labor,  was  illegal,  condusiye  evidence  of  such  illegality,  as 
against  the  latter.  {Trwiees^  d:c,  v.  Lawrence^  21  Puge,  80.)  But  if  the  con* 
tract  was  in  fact  illegal,  or  if  it  was  originally  valid,  and  the  contractors  had 
violated  it,  so  as  to  authorize  the  State  to  rescind  it,  the  hispectors  of  ihe 
prison  were,  under  the  act  of  1842,  bound  to  act  upon  the  opinion  of  the  A^ 
tomey-Genetral,  and  to  leadnd  the  contract    lb. 
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States.  Althongh  no  direct  decision  upon  the  point  has 
been  made  in  that  court,  yet,  from  what  has  fallen  from  the 
judges  on  various  occasions,  when  the  question  has  been 
brought  incidentally  under  consideration,  the  view  evi- 
dentiy  taken  has  been,  that  the  validity  of  such  laws, 
where  no  constitutional  provision  was  infringed,  did  not 
ML  within  the  province  of  courts  of  justice. 

This  question  came  under  the  consideration  of  the  Su- 
preme Court  of  the  United  States,  at  an  early  day  (1798), 
in  Ae  case  of  OoMer  v.  Bull^{a)  though  it  was  not  the  poipt 
on  which  the  jtidgment  of  the  court  turned.  Mr.  Justice 
Gbase  was  of  opinion  that  the  courts  of  the  United  States 
have  no  jurisdiction  to  determine  that  any  law  of  a  State 
Legislature  contrary  to  the  constitution  of  such  State,  wiw 
void ;  but  that  such  question  belonged  to  the  State  courts. 
What  fell  from  Mr.  Justice  Patterson  in  that  case,  woqld 
seem  to  show  that  the  attention  of  the  convention  in  the 
formation  of  the  constitution,  was  called  to  this  very  sub- 
ject He  was  a  member  of  the  convention,  and  I  had,  says 
he,  an  ardent  desire  to  have  extended  the  provision  in  the 
constitution  to  retrospective  laws  in  general.  There  is  nei* 
thcr  policy  nor  safety  in  such  laws.  It  may  be  truly  se^d 
of  retrospective  laws  of  every  description,  that  they  neither 
accord  with  sound  legislation,  nor  the  fuudamental  pniusi- 
pies  of  the  social  compact  But  he  did  not  ccmsider  all  re- 
tro^iective  laws  embraced  in  the  prohibition  to  the  Sti^tes 
to  pass  ex  post  facto  laws :  that  these  words,  when  applied 
to  alaw,  must  have  a  technieal  meaning,  and  refer  to  crixa^ 
paina  and  penalties 

Mr.  Justice  Iredell  says,  if  a  government  composed  of 
l^^ative,  executive  and  judicial  departments,  established 
by  a  constitution  which  imposes  no  limits  on  the  l^gisliitiye 

(a)  1  Ccmd  Rep.  ITS. 
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power,  the  consequence  would  inevitably  be,  that  whatever 
the  legislative  power  chose  to  enact,  would  be  lawfully 
enacted,  and  the  judicial  power  would  never  interpose  to 
pronounce  it  void.  That  if  the  Legislature  pass  a  law 
within  the  general  scope  of  their  constitutional  power,  the 
court  cannot  pronounce  it  to  be  void,  merely  because,  in 
their  judgment,  it  is  contrary  to  the  principles  of  natural 
justice. 

In  the  recent  case  of  ScUterlee  v.  lfatihewson,{a)  the  lan- 
guage of  the  court  is"  very  strong  in  relation  to  the  powers 
of  the  courts  of  the  United  States  to  declare  State  laws  of 
this  description  unconstitutional.  The  objection,  say  the 
court,  most  relied  upon  is,  that  the  effect  of  this  act  was  to 
divest  vested  rights.  There  is,  certainly,  no  part  of  the 
Constitution  of  the  United  States  which  applies  to  a  State 
law  of  this  description.  Nor  are  we  aware  of  any  decision 
of  this  court,  or  of  any  Circuit  Court,  which  has  condemned 
such  a  law  upon  this  ground,  provided  its  effect  be  not  to 
impair  the  obligation  of  a  contract.  Reference  is  made  to 
what  fell  from  the  chief  justice  in  the  case  of  Fktcher  v. 
Peck :  That  it  might  well  be  doubted  whether  the  nature 
of  society  and  of  government  do  not  prescribe  some  limits 
to  the  legislative' power;  and  he  asks,  if  any  be  prescribed, 
where  are  they  to  be  found  if -the  property  of  an  individual, 
fairly  and  honestly  acquired,  may  be  seized  without  com- 
pensation. But,  say  the  court,  it  is  nowhere  intimated  in 
that  opinion,  that  a  State  statute,  which  divests  vested 
rights,  is  repugnant  to  thef  Constitution  of  the  United  States. 
So  in  the  case  of  Wilkinson  v.  Leland  et  al,{b)  the  court  ob- 
serves :  We  cannot  say  this  is  an  excess  of  legislative  power, 
xmless  we  are  prepared  to  say,  that  in  a  State  not  having  a 
written  constitution,  acts  of  legislation,  having  a  retrospect- 

(a)  2  Johna  413.  (&}  2  Petere'  661. 
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ire  cqperatioi},  axe  void  as  to  all  personB  not  assenting  there- 
to, even  though  they  may  be  for  beneficial  purposes,  and 
to  enforce  existing  rights ;  and  we  think  this  cannot  be  as- 
somed  as  a  general  principle  by  courts  of  justice. 

It  may  here  be  remarked,  that  if  the  State  constitution 
is  entirely  silent  on  the  subject,  the  question  stands  on  the 
same  footing  as  if  there  be  no  written  constitution.  « 

In  the  case  of  the  Propagation  Society  v.  WAccfer,(a)  a 
law,  similar  to  the  one  in  question,  was  decided  in  the  first 
circuit  to  be  unconstitutional^  but  it  ^as  put  on  the  ground 
that  it  was  repugnant  to  the  State  constitution,  which  for- 
bade retrospective  laws. 

That  the  law  of  Vermont,  now  in  question,  is  a  retro- 
spective law,  cannot  be  doubted.  It  impairs  vested  rights 
acquired  under  existing  laws ;  it  attaches  a  new  disability 
in  respect  to  transactions  already  past,  and  creates  new  lia- 
bilities. But  it  is  not  repugnant  to  any  provision  in  the 
Constitution  of  the  United  States,  or  of  the  State  of  Ver- 
mont ;  and  this  is  the  sole  ground  upon  which  I  rest  my 
opinion.  Wherever  there  is  a  conflict  between  the  law  and 
the  constitution,  both  cannot  stand;  and  it  is  properly 
within  tbe  province  of  courts  of  justice  to  determine  the 
validity  of  such  a  law.  But  when  no  §uch  conflict  arises,  it 
is  matter  resting  in  the  discretion  of  the  Legislature,  who 
are  responsible  to  the  people  and  are  not  under  judicial 
control ;  and  although  not  an  advocate  for  the  justice  or 
policy  of  retrospective  laws,  I  feel  less  repugnance  to  the 
one  now  under  consideration,  because  similar  laws  have 
been  in  existence  in  this  State  almost  fix)m  its  first  organ- 
ization ,  and  having  so  repeatedly  received  the  sanction  of 
different  legislatures,  and  their  validity  having  been  in  no 
manner  questioned  in  the  courts  of  justice,  there  is  reason 
to  conclude  that  they  are  satisfactory  to  the  public. 

(a)lOaL106. 

Vou  IL  6 
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We  are,  acoordinglT',  of  opinioa  that  tb&  plaintiift  an 
entitled  to  judgment. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 
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IHoN.  Smtfh  Tsompsok,  JMocMtte  Jvsfice  <^ 
the  Supreme  Court, 
Hon.  W  ILLIAM  Bbistol,  District  Judge. 

BuLKLEY  n.  The  Pbotbction  Insurance  Company. 


All  fiMts  material  to  the  risk,  known  to  the  aasared  and  not  to  the  i 
writer,  and  which  may  inflaence-the  latter  afl  to  takfaig  the  ride  on  the  Me 
of  premium,  must  be  toStf  end  in  good  fiuth  diadoeed  when  ihe:poliqy  Ig 


But  this  role  does  not  ai^ly  where  the  conoeahnent  is  as  to  a  matter  which 

is  ooTered  by  a  warranty,  express  or  implied. 
!(  however,  a  nusrepreeentation  of  fiicts  respecting  sodi  nmtter  is  made  in 

answer  to  inqoMes,  it  will  sioid  the  policy--lbr  the  contract  of  intnrwiee 

tioneafsoodftith. 
Ajid  if  sueh  miarepreseiitation  is  Toluntarfly  made,  without  hemg  drawn 

fbrtii  hy  inciuiries,  it  will  hare  the  same  effect — ^for  the  fiilse  informalion 

may  have  prevented  the  inquiry. 
As  where  the  insured  volunteered  a  rspresentatton,  whidi  was  uatsroo^  as  ti 

the  age-of  the  veanl,  and  her  standing  on  the  books  of  Insoranee  ooii9» 

flte  in  a  distant  d^,  itwas  held,  that  altiiough  such  representation  j»- 

kited  to  the  .aaaworthineas  of  the  vessel,  of  which  there  was  an  implied 

wamnly,  yet^  if  material,  that  it  would  avoid  the  poliogr. 
Where  the  policy  described  the  voyage  as  ftom  Ootocoke  to  St  Bntbolo^ 

mew^  or  fit  TDiomiis,  and  nt  and  ih>m  tfaenoe  to  IToboMO^  it  was  held,  that 
'    ^HOi  aetsvttiorise  the  assured  to  go  to  both  porti^  but  to  either,  «t  Ua 

election;  and  tfa«t»  having  first  stopped  at  St  Bartfaaknn6w'8,'aodaftB»- 

wards  proceeded  to  St  Thomas,  it  was  a  deviation. 
Such  a  departure  firom  the  voyage  ifffl  not  be  a  deviation,  if  shown  to  be  n 
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fyt  vmgeB  of  tradd  «re  supposed  to  be  loioivii  to  yndfirwritera,  voA 
«re  impliedlj  made  part  of  tbe  oootract;  bat  the  usage  sboukl  be  so  cer- 
tain and  oniform  as  to  warrant  the  preeomption  that  it  ia  generally  known 
as  the  law  of  the  trade. 

Tb(>](B30K,  J.  2 — Two  grounds  have  been  taken  in  sup- 
pact  of  tibe  application  for  a  new  trial  in  this  case. 

1.  That  the  verdict  is  against  the  evidence  given  at  the 
tdal^  snd 

2.  For  miseonditct  car  iiregularity  on  the  part  of  the  jujry, 
fcr  dflsdlosiDg  Ihe  verdicst  before  it  was  delivered  in  court. 

13ic  aotion  is  upon  a  PoKey  of  Insurance,  bearing  date 
the  11th  of  January,  1880,  $1,500  on  the  Schooner  Direotor, 
and  $LyOOO  on  the  freight,  on  a  voyage  at  and  from  Ocro- 
tAs  in  North  Carolina,  to  Saint  Bartholomew's  or  Saint 
Thomas  in  the  West  Indies,  and  at  and  firom  thence  to  To- 
haacQy  Slid  at  and  £x»m  tbenee  to  New  Y6rk.  The  schoon- 
er arriT6d  safe  at  Tobaaco,  and  took  iu  her  return  cargo, 
and  sailed  on  the  ISih  of  September,  1829,  on  her  return 
voyage,  and  was  lost  on  the  bar  at  the  mouth  of  the  harboar 
ofTobaaca 

i%e  jmy  at  the  tiial  in  September  last,  found  a  verdiot 
for  the  plaintiff  for  the  whole  aznonnt  daimed. 

It  is  contended  that  the  verdict  is  against  the  evidence, 
i]ypon  two  points  submitted  to  the  jury. 

1.  Withxespect  to  the  representation  as  to  the  age  of  the 
vtsssei;  and 

2.  With  respect  to  the  deviation. 

The  jepiesentation  on  procuring  the  policy  to  be  under- 
useitten  was,  Ihat  the  vessel  was  six  years  old,  and  stood  in 
Kew  Yo#k  on  the  books  of  the  Znsuaranoe  companies  A  2 
good,  whereas,  in  point  of  fact,  it  appears  from  the  evidence 
that.she  was  seven  years  and  eight  months  old,  and  did  not 
steid  OB  any  of  the  books  of  lh.e  Insurance  companies  in 
Kow  Yoik  as  ▲  t  good ;  but  in  four  of  the  companies  aa 
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A  8,  and  in  one  in  1829,  as  A  2,  but  ought  to  have  stood 
A  3  good,  in  the  opinion  of  the  Inspector  who  kept  the 
books. 

It  is  contendedonthepartof  the  assured,  that  this  is  mat- 
ter relating  to  the  seaworthiness  of  the  yeasel,  and  becomes 
immaterial  by  reason  of  the  implied  warranty  of  seaworthi- 
ness. 

It  is  a  general  rule,  that  all  &cts  material  to  the*rifik,  and 
known  to  the  one  party  and  not  to  the  other,  and  whioh 
may  aflfect  the  mind  of  the  underwriter,  either  as  to  the 
point  whether  he  will  imderwrite  at  all,  or  at  what  rate  of 
premium,  must  be  fully  and  in  good  faiih  disclosed  when  the 
policy  is  effected.  But  as  an  exception  to  this  general  mle, 
it  seems  to  be  pretty  well  settled,  that  when  the  matter 
which  it  would  be  otherwise  necessary  to  disclose  is  cover- 
ed by  a  warranty,  either  express  or  implied,  no  representa- 
tion need  be  made.  But  when  there  is  a  misrepresentatiGn 
in  answer  to  inquiries  made  by  the  underwriter,  it  will  avoid 
the  policy,  although  the  matter  misrepresented  may  be  cov- 
ered by  a  warranty.  And  this  distinction  grows  out  of  the 
principle,  that  the  contract  of  insurance  is  peculiarly  one  of 
good  faith.  [1]    So  that  in  ihe  present  case,  if  inquiry  bad 

[1]  On  application  for  insniance,  it  is  stated  hj  the  insured  that  no  apiriti 
would  be  allowed  on  board ;  in  an  action  on  the  policy,  it  is  proved  that  Ih^ 
master  of  the  vessel  had  two  kegs  of  spirits  in  the  cabin,  which  would  have 
become  his  as  a  perquisite  on  his  arrival  at  the  port  of  destination,  but  whicdi 
were  not  even  broached  while  on  board ;  held,  that  the  policy  was  valid. 
Such  a  representation  would  not  forbid  the  taking  on  board  a  whole  cargo  of 
spirits,  if  taken  for  transportation  in  the  regular  course  of  businesB.  (Irvin 
V.  Sea.  Ins.  Co.^  22  Wend.  380.)  Where  the  policy  states  thefaisaianoetobe 
for  account  of  A.  B.,  it  is  equivalent  to  a  rapresentatioii  that  A.  B.  is  owner. 
(KenibU  v.  Khinekmder,  3  J.  G.  130.)  Fraud  may  be  established  by  droum- 
stances.  (Lmiigskn  v.  Ddafidd,  3  CaL  R.  49.)  A  jury  is  not  bound  to  con- 
clude that  the  insured  knew  of  a  loss  at  the  time  of  effecting  the  insurance, 
because  two  of  the  vessel's  crew  had  arrived  in  the  harbor  the  night  befoe, 
and  inteihgence  of  the  loss  had  been  received  in  the  place  where  he  resided 
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been  made  by  the  underwriters  as  to  tlie  age  of  the  schoon- 
er, and  how  she  stood  on  the  books  of  the  Insurance  C!om- 


OB  the  day  when  tke  poUey  was  sabfleribed.  /&  Eveiy  &ot  in  the  knowl* 
edge  of  the  assored,  whidi  enhanoes  the  ordinaiy  risk,  and  which  would,  ii . 
disclosed,  enhance  the  premium,  ought  to  be  communicated  to  the  under^ ; 
writers.  (Setan  y.  Low^  1  J.  G.  1.)  In  effecting  the  insurance,  the  broker 
stated  to  the  insurer  that  the  vessel  was  expootoi  to  sail  the  latter  end  of 
September  or  the  beginning  of  October.  On  the  morning  of  the  day  on  which  ^ 
the  insoranco  was  effected,  a  Tessel  arrived  bringing  infonnation  that  the 
reasel  insured  had  sailed  about  the  3d  of  October,  which  news  was  not  com- 
municated to  the  insurers.  The  court  refhsed  to  grant  a  new  trial,  on  the 
ground  of  its  being  a  eonoealment  of  a  material  fkci,  after  the  verdict  of  a  seo- 
ondjury  in  &.vor  of  the  plaintifll  {JUvingsUm  v.  DeUnJid^  IJ.  B.  622.)  If 
a  peraoB  who  is  a  subject  of  and  residing  in  a  belligerent  country,  be  benefi- 
ciaDy  intsfested,  a  cestui  que  truai  in  property  warranted  neutral,  his  interest 
should  be  disclosed  to  the  insurer.  (Murray  v.  United  he.  Co,,  2  J.  C  168.) 
The  insured  made  the  following  representation :  "  I  have  mlCbnnatioa  of.  her 
sailing,  and  she  has  been  out  this  day,  26  days ;"  the  infi>rmationis  applicable 
as  wedl  to  the  sailing  as  to  the  time  she  had  been  out;  and  although  it  ap- 
pears that  she  bad  been  27  days  out,  the  difference  is  immaterial  ( WiUiama 
y.  DdafieUL,  2  CaL  R.  329.)  A  r^resentation  that  a  man  has  been  a  natural- 
ized citizen  since  a  particular  year,  does  not  mean  that  he  was  so  in  that  year. 
(Ooukn  v.  Bovme^  1  Oau  R.  288.)  A  repxesentation  in  time  of  peace,  that  the  vee- 
ael  wiU  sail  in  ballast,  is  substantially  complied  with,  though  she  sail  with  a 
trunk  of  merchandise  and  a  few  barrels  of  gunpowder  laden  on  board.  (Sudh' 
ley  T.  JklafieU  2  CaL  K  222.)  The  insured  is  not  bound  to  disclose  to  the  in- 
anier  that  the  goods  insured  are  contraband  of  war,  as  such  goods  are  lawM 
witfaui  the  meaning  of  the  policy.  (Selon  v.  Low,  IJ.  0.  1 ;  Skidmore  v. 
IkadoUy,  2  J.  C.  *l*l ;  Juhd  v.  Ehineiander,  lb.  120  ;  &  C.  affirmed  in  error. 
Ih  481.)  A  representation  that  the  vessel  insured  is  American,  is  equivalent 
to  a  warranty.  {Vandenheuwl  v.  Church,  2  J.  C.  173.)  A  representation 
that  the  vessel  has  a  bill  of  sale  on  board  is  not  complied  with,  unless  it  be  pro- 
duced, or  be  OBpable  of  being  produced  when  occasion  requires ;  and  it  is  a 
material  docameot,  and  necessary  to  be  on  board,  (Murray  v.  Alsop,  3  J, 
OL  47.)  A  representation  to  the  insurer  that  a  vessel  had  been  out  about  nine 
weeks,  when,  in  &ct,  she  had  been  out  ten  weeks  and  four  days,  is  not  a  ma- 
terial miBiepresentation,  provided  the  latter  period  be  within  the  usual  time 
of  the  voyage;  and  what  is  within  the  usual  time  for  a  vessel  to  perform  a 
voyage  is  a  questioii  of  lact  £)r  the  juiy.  (Mackay  v.  RJUndander,  1  J.  C.  408 ; 
WHUaims  w,  Jkiajidd^  2  Cai  R  329,)    The  insurer  is  presumed  to  be  ao> 
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pames  in  New  York,  tlie  infonnation  given  might  Iiave  1 
a  misrepresentation  that  vonid  ayoid  the  policj,  if  the  pay 


tpahited  with  the  dtosliDn  and  topogrsphyof  Iheplaees  to  whML  th»  i 
b  destined.  {DeLonffftenure  t.  New  York  Fke  /iw.  Cf9^  10  J.  R.  130.)  So^ 
If  tiiere  be  no  haTens  or  hnlxifB  on  the  ooait  to  irhich  the  venel  is  insiirodf 
that&ct  wiU  be  piuamed  to  be  within  the  Imowladge  of  the  t 
not  be  difldoeed.  lb.  The  SMstor  of  ATeeael  inaored  to  Ifiartiiiiqae,  with- 
ont  specifying  the  poft,  ww  instraoted  by  bis  owner  to  keep  weU  to  the  east' 
ward,  and  to  endeavor  to  make  a  particukar  port  In  IL,  and*if  he  shotold  be 
tamed  awaj  by  a  craiser,  then  to  go  to  L^  and  takethe  first  oppoitanity  to 
get  to  IC  These  instructiotis  were  not  made  known  to  the  insurer;  but  the 
ooort  hekl  the  ooneeahnenfe  immaterial.  {TIakat  t.  Manine  Jub,  Co.,  2  J.  IL 
130.)  If  the  poliiqr  contains  no  wananly,  oonoealihent  of  the  reaidenoe  of 
the  insured  in  a  belligerent  country,  or  of  the  interest  of  sadi  person  in  the 
property,  is  immatoriaL  {JBiHng  r.  SeoUf  2  J,  JL  157.)  It  is  neeessaiy  to 
disclose  how  kmg  a  Tessel  had  been  in  the  port  from  wiiidi  she  is  insured. 
Unless  her  hafing  been  there  preTtous  to  the  insurance  had  cyianoed  the 
risk.  {XemfOe  ▼.  Bowne,  1  Cat  B.  76.)  It  is  not  neoessaiy  to  dtadose  ihat 
the  vessel  is  a  prise  Ais^  except  in  toe  case  of  a  wanantf  or  representatiaD, 
negativing  her  being  a  ship  of  that  description.  (Kembk  v.  Sowne,  1  CaL  R 15.) 
That  the  insured  is  a  subject  of  a  belligerent  State,  and  had  emigratod  to  this 
OGfontry,  JhgfwUe  Me>,  and  become  naturalized,  need  not  to  be  diidosed. 
{Dugvar.ShiMtander,  in  error,  2  J.G.  476;  a  C,  1  (X  0.  E.  26.)  Where 
an  assignment  of  the  poficy  does  not  vary  tiie  ri^,  the  insurer  need  not 
have  notice.  (Earl  v.  Shaw,  1  S.  C.  313.)  Where  there  is  no  warranty  er 
representation,  the  sailing  with  a  &lse  clearance  is  immaterial,  and  need  not 
be  disclosed.  {BammoaUr,  Church,  I  C^K2\1,)  A  vessel,  of  whk^  the 
master  was  part  owner,  was  cast  away  and  lost  about  ninety  n^es  from  tha 
port  of  destination,  where  the  other  part  owners  resided,  who^  after  the  losi^ 
and  bcfiire  notice  of  it,  had  insurance  made :  there  being  no  actual  fraud  ik 
tihe  case,  it  depended  on  the  question  of  constructive  fraud,  on  the  groud 
that  the  captain  had  not  used  due  dOigence  in  communicating  intelligenee  of 
the  loss;  held,  that  the  master,  not  having  directed  insurance  or  being  ap- 
prized of  any  intontion  to  insure,  was  bound  to  exercise  ordtnaiy  daigsoMa 
only.  (Andrewi  v.  Marine  Ins.  Co^  9  J.  B.  32.)  A  vessel  was  insured  IKiai 
A.  to  B. ;  befi)re  effecting  the  insurance,  another  vessel  had  arrived  al  Bw 
from  A.,  which  place  idie  left  subsequently  to  the  saiHog  of  the  vessel  imp> 
Bured ;  it  is  not  thence  to  be  intended  that  the  insured  knew  of  a  stom, 
Which  the  vessel  that  arrived  had  encountered,  and  concealed  the  ihct:  aiMl 
his  communicating  to  the  insurer  that  he  had  information  of  her  sai&ig;  is  ft 
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hid  Saand  it  matexml,  and  that  it  would  .have  iniSuenoed 
tine  aaderwiitera^a)    It  may  be  admitted  that  it  was  net 

(a)  1  Kent  Com.  233 ;  1  Pha  In.  89 ;  4  East.  590;  Saywood  v.  Bogers. 


floffideat  mtimatioa  that  a  vessel  which  saOed  with  or  after  the  one  insured, 
bad  arrived.  ( WUUcam  t.  IMafield,  2  Cai.  S.  329.)  If  an  insured  send  or- 
den  by  several  conveyances  to  insore,  and  afterward  arrive  in  the  neighbor- 
hood of  the  plaee  to  which  \\b  letters  w^re  directed,  knowing  that  a  loss  had 
In  the  meantime  happened,  and  on  board  a  vessel  in  which  he  knew  one  of 
his  letters  to  be,  he  is  bound  to  give  his  agmt  inlbcmation  of  the  loss  by  the 
nme  mail  whicK  he  knew  wonld  eaxry  the  letter  ordering  iasyranoe;  and 
an  insurance,  ^footed  under  such  circamotaiioes,  will  be  void.  ( WcsUon  r. 
Lda^gHd,  2  CaL  R.  224;  S.  C,  IJ.  R.  150;  a  G.  affirmed  in  error,  2  J.  IL 
626.)  When  the  poliey  is  eSboled  for  "  whom  it  may  ooneem,"  the  insorer 
has  no  rtg^t  to  soy  that  tite  name  of  insured  was  not  discleised ;  in  suoh  case^ 
the  insurer  takes  upon  himself  the  risk  of  the  property,  whether  beUigeraat 
or  DeatraL  {Eltinff  v.  St»a,  2  J.  R  1:67.)  A  representatkm  is  defined  to  be 
a  ooUataral  statement  either  liy  parol,  or  in  writing,  of  suoh  &ets  or  civoum* 
stances  relative  to  tiiie  pDoposed  adventure,  and  not  inserted  in  the  ]^oUcy,  as 
are  neceeaary  for  the  information  of  tbe  assurer,  to  enable  him  to  f(^m  a  just 
catimBte  of  the  risk.  If  the  fiKSt  or  droumstaaee  appear  on  the  &oe  of  the 
policy,  it  becomes  a  wareaaty  and  not  a  representation :  it  is  essential,  there* 
five,  HaX  it  be  of  some  matter  out  o^  and  ooUateral  to  the  contract,  and 
makes  no  part  of  the  .policy.  ( Vardervocri  v.  BmUh^  2  Cai.  R.  165.)  A 
bona  fide  equitable  interest  hi  property,  of  which  the  legal  title  is  in  anotheii^ 
may  be  insured  under  the  geBflcel  name  of  property,  or  by  a  descriptbn  of 
ihe  thing  msured,  unless  there  be  a  fiilse  affirmation  or  representatWD^  or  a 
omceahnent  after  inquiry  of  ttie  true  state  of  the  property ;  and  the  app& 
i  for  insmnanoe  is  not  bound  to  state  tiie  partioular  interest  he  has  in  the 
\  to  be  insured,  unless  apedally  inquired  of  by  the  aaaorer.  (T^fiar  % 
.^na  Int.  Co,,  8  Wen.  507.)  A  new  trial  will  be  granted  where  the  judg^ 
instead  of  submitting  the  question  to  the  jury  whether  the  ooBeeahnent  of 
the  fittt  of  a  previous  insurance  was  or  was  not  material  to  the  risk  of  a  sub- 
weqaeat  insurance,  charged  tbem  that  knowledge  by  the  assured  of  a  pievi- 
OBB  insurance  and  neglect  to  diadose  the  fact,  was  such  a  oonoeahnentof  a 
laet  material  to  the  risk  as  avoided  the  second  policy.  lb.  The  neeesBi^ 
of  d>iH<wmg  the  title  of  the  appBcant  would  greatly  embarrass  the  operation 
of  insurance,  without  affording  any  essential  benefit  to  the  offioes.  Ik. 
Any  error  in  the  deduction  or  description  of  title  might  be  fatal.  lb,  Tk» 
lanver  isoaly  responsible  to  the  extent  of  the  interest  of  the  applicant^  end 
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necessary  in  the  first  instance  for  the  assured  to  state  the  age 

of  the  vessel,  or  how  she  was  rated  by  the  New  York  In-  | 

that  must  be  shown  upon  the  trial    The  only  object,  therefore,  in  the  pre-  i 

vioxia  disclosure  of  it,  is  to  enable  the  insurers  to  estimate  the  risk  and  pre- 
mium, lb.  What  &cts  within  the  knowledge  of  the  assured  are  material  I 
to  the  risk,  and  necessary  to  be  communicated  to  the  assurers  at  the  time  I 
of  the  application,  is  matter  exclusively  for  the  jury  to  deteimine^  as  was  de-  , 
cided  after  the  fullest  consideration,  and  by  the  highest  tribunal  in  the  fitatop  ' 
{New  Tark  Fire  Ins,  Co.  v.  WMm,  12  J.  R.  16;  S.  C,  12  J.  B.  613.  The  ! 
underwriter  on  a  policy  of  insurance  enters  into  the  contract,  and  computes  i 
the  premium,  in  foil  confidence  that  the  insured,  being  fully  informed  of  all 
the  circumstances  relating  to  the  intended  voyage,  has  dealt  fidriy  with  him» 
and  has  kept  back  nothmg  which  it  might  be  material  for  him  to  know.  i 
Every  fact  and  circumstance,  therefore,  which  can  possibly  influence  the 
mhid  of  the  Insurer,  in  determining  whether  he  will  underwrite  the  policyy 
or  at  what  premium,  is  material  to  be  disdosed,  and  a  concealment  thereof 
will  vitiate  the  policy.  {Ely  ▼  BaOeU,  2  CaL  R.  67.)  A  oonceatanentis  to 
be  considered,  not  with  reference  to  the  event,  but  to  its  effect  at  the  time  of 
making  the  contract  The  question,  therefore,  must  always  be,  whether,  un- 
der aU  the  drcumstances,  there  was  at  the  time  the  policy  was  underwritten, 
a  fhir  representation,  or  a  concealment,  either  designed  or  fhtudulent;  or, 
though  not  designed,  vaiying  materially  the  object  of  the  policy,  and  dumgw 
ing  the  risk  understood  to  be  run.  Ih,  It  is  always  a  question  how  tu  the 
want  of  disclosure  of  a  paper,  admitting  it  to  be  intentionally  a  false  one^ 
was  material  to  the  risk.  {Le  Roy  v.  United  Ins.  Co^  7  J.  R.  343 ;  BamwA  ▼• 
Clwrck,  1  Cai.  R.  217 ;  KemUe  v.  Bourne,  1  Oal  R.  75 ;  2Wco«  v.  Marine  Ins, 
Co^  2  J.  R.  130 ;  WtUden  v.  New  York  Ins.  Co,,  12  J.  R.  128.)  In  an  action 
on  an  open  policy  on  goods  laden  on  board  the  brig  Mmerva,  at  and  fiom 
New  York  to  Amsterdam ;  and  in  the  memorandum  at  the  bottom,  the  piop* 
erty  insured  was  warranted  to  be  American  property ;  and  also  warranted 
that  the  property  was  not  imported  by  the  exporters.  The  vessel  was  taken 
by  a  British  privateer,  and  the  hides  which  were  insured  were  condemned, 
as  belonging  to  the  enemies  of  Great  Britain.  The  defendants  objected  to  a 
recovery  as  for  a  total  loss,  on  the  ground,  that  the  vessel  had  on  board  a 
ceitiflcate  of  origin  fh>m  the  French  consul,  and  that  the  defendants  were 
not  informed  of  this  document  It  was  said  to  have  been  a  &lse  paper,  and 
the  efficient  cause  of  condemnation ;  but  the  oourt  held,  that  the  plaintiffk 
were  entiUed  to  recover,  saying,  "admitting  the  certificate  not  to  be  strictly 
true,  there  was  no  evidence  of  any  mala  fides  in  the  plaintiffs,  the  jury  have 
not  found  any  fraud  in  them,  in  respect  to  the  contents  or  ooncealment  of  the 
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sotazioe  Companies.  He  might  have  remained  silent  with- 
ovt  its  affecting  the  poKcj.  But  it  is  no  way  plear,  that 
where  such  information  is  voluntarily  given,  although  not 
drawn  out  by  inquiries  made  by  the  underwriters,  it  will 
not  equally  aflfect  the  policy.  The  very  reason  for  not 
making  the  inquiry  might  have  been,  that  the  information 
had  already  been  given,  and  the  inquiry  would  have  been 
useless  if  not  impertinent  To  say  that  information  volun- 
teered, although  false  and  material,  shall  not  affect  the  pol- 
icy where  the  facts  misrepresented  relate  to  matter  covered 
by  a  warranty,  is  opening- a  door  to  fraud  inconsistent  with 
sound  policy,  and  that  good  fidth  called  for  in  the  contract 
of  insurance.  I  do  not  deem  it  necessary,  however,  to  ex- 
press any  decided  opinion  upon  that  point.  The  material- 
ity of  the  miffliepreBentation  was  matter  for  the  jury,  and  if 
the  motion  for  a  new  trial  turned  upon  this  point,  I  am  not 
prepared  to  say  that  the  verdict  is  so  much  against  the 
weight  of  evidence  as  to  justify  setting  it  aside. 

Whether  or  not  there  was  a  deviation  which  will  defeat 
the  right  of  recovery,  depends  upon  the  question  of  usage. 
The  voyi^  as  described  in  the  policy  is  from  Ocrocoke  to 
St  Bartholomew's  or  St  Thomas,  and  at  and  from  thence 
to  Tobasco,  and  at  and  from  thence  to  New  York.  That 
the  policy  only  covers  a  voyage  to  one*or  the  other  of  the 
West  India  Lslands  mentioned,  cannot  admit  of  a  doubt 
unless  justified  by  usage.    It  was  at  the  election  of  the  as- 

ptper.  On  the  contrarj,  it  is  found  by  the  jury  that  sach  a  certificate  was  a 
Qfflial  and  customary  document  on  board  of  a  yessel  for  France  or  Holland ; 
and  it  was  held  that  the  insured  were  not  bound  to  make  it  known  to  the 
Uunter.  {LeRoyY.  United  Insurance  Company,  7  J.  R.  343.)  If  he  accept 
the  abandonment,  the  Bubaeqtient  wages  will  be  chargeable  to  him  as  owoier 
and  not  as  insurer.  lb.  It  seems  that  the  particular  interest  which  the  in* 
fiured  has  in  the  property  insured  need  not  be  described  m  the  policy.  Thua^ 
a  mortgagor  or  mortgagee  need  not  disclose  his  qualified  or  partial  interest 
{Trader^a  Jns,  Co.  r.  Boberta^  9  We».  409.) 
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sored  to  go  d&er  to  the  one  or  the  other;  bat  the  iatt- 
gUAge  of  the  policy  is  too  plain  and  explicit  to  admit  ef  ft 
coDStraetion  that  it  autborizes  a  Voyage  to  both.  The 
shortness  of  the  time,  or  of  the  distadwe  of  a  deriationy  is 
inmiaterial,  if  voluntaay  and  without  necessityY  and  not  justi- 
fied by  xiaage ;  although  neither  the  risk  nor  the  premium 
would  have  been  inereased,  if  the  assuredhad  wiriied  tihepol- 
ieyBomadeastoauthorizegoingtobothportB.  Theoutwiud 
cargo  was  discharged  at  St  Thomas,  and  the  deviation  oom> 
plained  of  is  the  going  previously  to  St  Bartholomew's. 
Some  criticism  has  been  made  at  the  bar  upon  the  evidenee 
as  to  the  vessel's  actiially  so  touching  at  any  port  in  St 
Bartholomew's,  as  could  be  considered  a  deviation.  But  no 
reasonable  doubt  can  be  entertained  upon  that  point  The 
captain  in  his  deposition  descrilnng  die  voyage,  says :  the 
vessel  went  firom  Elizabeth  City  to  St  Bartholomew's,  and 
fiom  thence  to  St  Thomas,  where  they  delivered  all  the 
cargo ;  and  again  he  says:  the  vessel  went  first  to  St  Bar- 
tholomew's and  thence  to  St  Thomas,  and  after  that  toTo- 
basco.  The  same  language  is  here  adopted  in  descrilnng 
the  voyage  to  St  Bartholomew's  as  to  St  Thomas,  and  will 
not  admit  of  a  construction  that  the  vessel  only  sailed  by 
St  Bartholomews,  or  lay  off  and  on  the  harbor.  But  the 
plain  and  obvious  ^instruction  of  tibie  deposition  is,  that  the 
..yessel  went  to  St.  Bartholomew's,  but  a  market  Sot  the  ear 
go  not  being  found  there,  she  proceeded  to  St  Thomas,  and 
there  disposed  of  her  cargo ;  and  this  was  deariy  a  devia- 
tion unless  justified  by  usage.  If  the  policy  gives  no  lib- 
erty of  touching  at  any  specified  port  or  ports,  it  is  a  devia- 
tion to  stop  unnecessarily  at  any  poii;  where  vessds  boimd 
on  the  same  voyage  do  not  usually  touch. 

Underwriters  are  presomed  to  know  the  particular  usages 
of  the  trade,  and  the  local  situation  and  circumstances  of 
the  ports  comprehended  withi];^  the  voyage  insured.    All 
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mafttefs  of  general  notoriety,  and  equally  open  to  the  knowl- 
tAgd  of  both  parties,  are  preedmed  to  be  known  to  both* 
Where,  iherefoie,  a  poiiey  is  made  upon  a  partieular  yoJ' 
age,  the  usages  relating  to  sach  voyage  are  impliedly  made 
a  part  of  the  contract,  although  the  policy  eontaias  no  exr 
piesB  provision  on  the  subject ;  but  such  usage  ought  to  be 
•o  certain  and  uniform,  as  to  warrant  the  presumption  th«t 
it  is  generally  known  as  the  law  of  that  trade.(a)  Where 
&e  usage  set  up  relates  to  the  right  of  touching  at  any  pa3^ 
ticular  ports  in  the  course  of  the  voyage,  it  ought  to  be  so 
tmifermly  pursued,  that  it  may  be  presumed  to  be  known 
to  the  partaes.  And  two  instances  of  touching  at  a  particu- 
lar port  was  held  not  sufficient  to  establish  a  usage  in  the 
case  o{  Martin  v.  DeL  Im.  (h.{b) 

It  is  deemed  unnecessary  to  go  into  a  parti^»iilar  exami- 
nation of  the  testimony  on  the  subject  of  u»ge.  The 
weight  of  evidence  is  clearly  against  any  known,  and  es- 
tablished usage,  as  set  up  on  the  part  of  the  plaintiff.  And 
indeed  it  may  well  admit  of  doubt,  whether  if  the  case 
stood  alone  upon  l^e  evidence  of  the  three  witnesses  on  the. 
part  of  the  plaintiff  the  usage  would  be  sujBlciently  es- 
tablished to  justify  going  into  St.  Bartholomew's,  and  after- 
wards unloading  at  St  Thomas.  These  witnesses  do  not 
state  any  facts  showing  any  usage  or  actual  practice  on  this 
subject ;  but  rather  seem  to  express  an  opinion  as  to  the 
law  of  the  case  upon  a  policy  like  the  present;  fordieysay, 
unless  there  was  liberty  to  touch  at  St,  Bartholomew's,  there 
would  be  no  use  in  naming  the  two  ports ;  and  admit  that 
on  a  voyage  direct  tcy  St.  Thomas,  no  other  port  being  men- 
tioned, it  would  be  a  deviation  to  stop  at  St.  Bartholomew's. 
This  policy  must  be  considered  in  this  light.  It  is  not  a 
policy  covering  a  voyage  to  more  than  one  port  for  any 
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purpose  whatever ;  it  is  to  one  or  the  other  of  two  ports,  at 
the  election  of  the  assured.  Tkis  may  be  a  very  important 
advantage  to  the  assured,  and  b j  no  means  implies  a  right 
of  going  to  both  ports.  It  would  be  confounding  language 
to  read  the  word  or  for  and.  One  of  the  plaintiffs  wit- 
nesses thinks  the  vessel  might,  under  a  policy  like  the  pres- 
ent, lay  off  and  on  the  harbor  of  St  Bartholomew's  long 
enough  to  send  in  her  boat  to  make  inquiry  respecting  the 
market,  but  that  the  vessel  could  not  go  into  the  harbor 
without  vitiating  the  policy.  So  that  according  to  this 
witness,  the  plaintiff  cannot  recover  in  this  case ;  but  when 
the  testimony  of  fifteen  witnesses  on  the  part  of  the  defend- 
ants is  taken  into  consideration,  the  preponderance  ii^too 
great  to  sustain  the  verdict ;  and  the  ends  of  justice  require 
that  it  should  be  set  aside  and  a  new  trial  granted  on  pay- 
ment of  costs ;  and  this  view  of  the  case  renders  it  unne- 
cessary  to  notice  the  other  ground  upon  whidi  the  motion 
has  been  rested. 

Perkins  and  Ellsworth,  for  Defendants. 
Dana  and  Staples,  for  Plaintiff 
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Thomas  v.  Weeks  et  al. 

A  patentee  can  sustain  his  patent  only  on  the  ground  of  his  being  the  original 
And  sole  inventor;  and  if  the  idea  of  the  principle  of  the  inventor  waa^ 
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•wttboat  being  «zecated,  soggested  to  bim  bj  another,  he  oannot  daim  to 
be  the  aole  mventon 

Semb.  That  if  after  the  EUggestion  the  patentee  reduces  the  mvention  to  prac- 
tice, a  joint  patent  should  bo  taken  out. 

n  exrtitle  himself  to  an  h^tinction  beftre  a  trial  at  law,  the  patentee  most 
^Iher  ifabw  an  exehuiTe  posaesskm  for  soch  a  length  of  time  as  to  wanant 
the  piesomption  of  right)  or  show  a  dear  and  unqnestionable  right  in  the 
fiiBt  instance. 

• 

Thompson,  J. : — ^This  is  an  application  for  an  injunction 
to  restrain  tlie  defendants  from  an  infringement  of  what 
the  complainant  claims  to  be  his  patent  right  The  patent 
bears  date  on  the  6th  of  November,  1826,  and  the  right 
claimed  is  an  improvement  whereby  to  support  ships  in  or 
on  dock  at  the  bilge,  called  bilge  levers.  The  specification 
commences  with  stating  that  "The  improvement  claimed, 
specified  and  described,  consists  of  a  new  and  useM  meih- 
od[l]  of  supporting  the  bilge  of  the  ship  before  she  leaves 

[I]  Kr.  Godson,  In  his  Treatise  on  Patents,  ocmtends  that  a  method  is  not 
patentable.  He  says :  "  When  «n  invention  is  not  of  a  thing  made,  it  can  only 
be  known  by  being  taught  by  the  inventor  himself;  or  by  being  learned  from 
experiments  made  on  the  faith  of  the  description  given  of  it  in  the  specifica- 
ticm.  With  that  aasistance,  however  well  the  method  or  prooess  may  be  sat 
fcrth,  some  time  and  experience  most  necesBarily  be  recfoired,  h^Sote  a  per- 
son can  make  use  of  the  invention  so  beneficially  as  the  discoverer.  But  the 
public  are  not  bound  to  make  experiments,  and,  therefore,  it  seems  re^UK>nable 
to  infer  that  a  mere  process  or  method  cannot  be  the  subject  of  a  patent. 

"  But  supposing  it  possible  that  a  new  method  of  opMiating  with  the  hand 
or  a  new  prooess  to  be  carried  on  by  known  implements  or  elements,  might 
be  so  described  as  to  be,  by  bare  inspection,  made  as  beneficial  to  the  pubUo 
as  to  the  discoverer ;  that  neither  time  nor  labor,  skill  nor  experience,  are 
required  io  put  it  in  practice;  still  it  is  not  a  substance  or  thing  made  by  the 
hands  of  man ;  it  is  not  vendible ;  which  is  an  inherent,  primary  quality  of  a 
new  mannfbctnre. 

"The  advantages  of  a  method  or  prooess,  hi  tmth,  arise  from  the  skiQ  with 
which  it  is  performed^  Suppose,  i&r  instance,  that  one  person  can  with  a 
certain  machine,  prodaoe  a  particular  article  of  dress,  of  a  certam  quality ; 
and  another,  with  the  same  machme,  by  using  it  in  a  different  manner,  can 
make  the  same  article  in  half  the  time^  and  reduce  it  to  half  the  price ;  how- 
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Ae  -water,  wliile  in  &ct  inacoesaible  to  any  oAta  soie  «{>- 
port"  And  after  a  description  of  the  cradle  or  eannage 
upon  which  the  vessel  is  to  rest,  and  the  application  of  the 
hUge  JeverSj  the  specification  sums  up  the  improY^nenit 
claimed  as fixUows:  "I  describe  ihB  spedfie  pinncipie  of 
my  invention  or  improTement  claimed  to  be  patented  and 


r  new  and  iogoniKras  tiUs  method  may  be,  atall  it  10  noihteig  sabakantial  or 
OQiToreal.  But  suppose  that  in  thua  usiog  the  machine^  some  apparontlj  m- 
ooDsiderable  alteration  is  made,  that  would  be  sufficient  to  support  a  patent; 
and  it  is  indeed  difficult  to  imagine  that  any  beneficial  effect  oould  be  pro* 
dooed  without  some  material  atteration  in  the  instrument  itself;  and  then 
why  not  oblige  the  inTsntor  to  take  out  a  patent  for  the  impnyvemeut?  It 
is  eccpreody  enaoted  in  the  statute  of  21  James  I.  that  the  aew  manufiictarD 
must  not  be  'hurtful  to  trade,  nor  general^  inconvenient'  To  monopolise 
such  methods  as  above  enumerated,  appears  to  be  particularly  hurtful  to  trade. 
In  eveiy  brandi  of  it  there  are  workmen  who  use  the  machines  employed  in 
their  ras^BCtive  trades  more  sldlftdly  than  their  fellows.  TioB  superior  skill 
may  be  in  consequence  of  a  particular  method  of  applying  their  implements. 
fittt  it  would  be  eanTlng  the  doctrine  to  a  great  length  to  deoide  thai  the 
workmen  are  entitled  to  paients  for  their  reepectiFe  methods  of  working. 

"  And  farther,  every  master  is  bound  to  teach  his  apprentioe  the  best  wagr 
or  means  within  his  knowledge,  of  following  his  trade.  ^  tbeiefore,  a  master 
obtaineda  patent  for  fimrteen  yearev  fbr  a  partiaolar  method  of  operalto 
known  instnunenls^  to  prodooe  a  known  artude  in  Jeas  time  than  usual,  or«f 
BMkiDg  it  better  and  moie  usefhl,  suoh  approntioe  would  not  be  allowed  te 
eacenaae  his  hands  in  the  most  skilful  manner  he  was  able,  until  several  years 
after  he  had  oommenoed  bushieflB  for  hunself  Sudi  a  patent  would,  indeed 
be  'generaqy  inoonvenieot.*  There  would  be  a  monopoly  in  eveiy  handi- 
cnft.trade;  one  person  only  in  eadicaliingwoald.be  allowed  to  work  in  the 
most  akiUhl  manner. 

*' For  these  ieaBQnB--lh«t])c.Hartto/soM  is  the  only  one  in  siwoi«  of 
the  dootrin^and  he  did  not  first  make  iron,  nor  Ant  disoorar  theeSboi  of 
iron  on-fln^  so  that  be  was  not  the  inventor  of  any  snbstanoeTor  imtniBMni-* 
that  a  method  does  not  possess  the  qualities  whkOi  have  been  shown  to  ba 
inbarent  in  :the  aabjsots  of  patents,  andean  be  known  only  l^  making  ex- 
perimentB^  and  that  itis  tnoomranientto  the  poblic,  particiilai|y  to  nMStaii 
anda||»BentueB,that.niethod8idiould  be  monopoiiaed ;  it  might  periM«8  ba 
lUriy  inteed,  that  a  method  or  process  is  not  a  new  mannfootnre  wiUdn 
the  meaning  of/the  atatotoof  monopolies." 
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tkore  described,  to  be  the  sh(»'mg  or  soppoarting  vessels 
when  on  or  in  dock  at  Ae  bilge,  by  means  of  lexers  of  the 
second  class,  on  each  aide  raised  to  oovtact  or  beariBg,  and 
^effdCtoaHj  propped  or  sustained." 

The  bill  alleges  that  this  was  a  new  and  nsefiil  impsove- 
ment,  and  that  the  complainant  was  the  true  inventor  there- 
of and  that  prior  to  l^e  6th  day  of  N'oyember,  1826,  he 
SBfide  aad  eonsfnicted,  and  put  in  readiness  &a  operatKm, 
Hie  said  improvement,  at  the  city  of  New  York ;  and  hav-  • 
ing  obtained  his  patent  therefor,  the  improvement  was  pnt 
in  operation  under  the  license  of  the  complainant,  and  that 
(he  became  passessed  of  the  exduaive  right  and  libertry^  of 
making,  constmeting,  vmng  and  vending  the  same,  &c; ; 
and  after  setting  out  the  infringement  complained  of  by  the 
defendants,  the  biU  prays  that  they  and  their  agents  may 
be  ei^oined  and  prohibited  from  nsing  the  aforesaid  im- 
provement on  the  bilge  levers  which  they  or  either  of  them 
have  constructed,  in  whole  or  in  part,  since  the  18th  day 
of  May,  in  the  year  1827,  or  ordered  or  directed  to  be  con- 
structed, and  from  completing  any  such  bilge  levers  which 
ibej  or  ekher  of  them  have  ait  any  time  in  pact  mada  loar 
ODnstmcted,  and  from  constructing  and  making  hereafter 
any  such  bilge  levers,  without  the  consent  in  writing  of  the 
co2nplainant[l] 

[1]  In  the  caae  iX  Moody  y.  ^X^  2  tfason's  Sep.  113,  Juttge  Btory  flsjrg* 
"Where  the  inventor  claims  seveml  distinct  and  independent  improremexrti 
In  the  same  machine,  and  procnres  a  patent  for  them  in  the  aggregate,  he  is 
entitled  to  recover  against  any  person  who  shall  nse  afiy  one  of  tiie  improvo* 
inealB  so  patented,  notwithstanding  there  has  been  no  violation  of  the  other 
tmptovements.  There  is  no  doubt,  that  by  the  law  of  Bngland,  a  party  Who 
pirates  any  part  of  the  invention  of  a  patentee,  \A  liable  in  damages,  notwith^ 
standing  he  has  not  violated  the  whole.  It  may  be  that  tlie  decisions  hove 
tnmed  qpon  the  pecoliar  language  of  the  English  patents;  for  in  all  the  pro* 
oedents  which  I  have  seen,  the  patent  gives  the  ezdu^ve  right  of  the  T^hole 
invention,  and  prohibits  all  other  persons,  'directly  and  indirectly  to  nudn,  • 
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The  defendants  hare  npt  as  yet  put  in  their  answers^  but 
the  motion  coming  before  the  court  on  notice,  affidavits  in 
^  support  of  and  against  the  application  have  been  intro- 
duced by  the  respective  parties ;  and  the  motion  is  resisted 

on  two  groimds : 
$ 

use  or  put  in  practice,  the  said  invention,  or  anj  part  of  the  same,  fto, 
^or  in  anjAvise  to  counterfeit,  imitate,  or  resemble  the  same,  or  make  or 
cause  to  be  made,  any  addition  thereto,  in  subtraction  ftom  the  Bame.'  But 
as  no  such  intimation  is  given  in  the  reports,  I  incline  to  believe  that  tiie 
doctriue  stands  upon  the  general  principles  of  law,  that  be  who  has  the  ex- 
clusive right  to  the  whole  of  a  thing,  has  the  sanle  right  to  all  the  parts  which 
the  general  right  legally  includes ;  that  is,  (m  cases  like  the  present,)  to  all 
the  parts  which  he  has  invented.  The  principal  difficulty  that  arises,  is  in 
the  appUoation  of  the  doctrine ;  and  that  may,  in  most  casee^  be  removed  by 
considering  the  nature  and  extent  of  the  patent,  or  rather  of  the  thing  in* 
vented  and  patented.  Where  the  patent  goes  for  the  whole  of  a  machine  as 
k  new  invention,  .and  the  machine  is,  in  its  structure,  substantially  new,  any 
person  who  pirates  a  part  of  the  madiine,  substantially  new  in  its  struotore, 
deinrivee  the  inventor,  so  &r,  of  his  exclusive  rig^t  in  Mb  invention,  and  may, 
in  a  great  measure,  destroy  the  value  of  the  patent  Where  the  patent  is  for 
several  distinct  improvements  in  an  existing  machine,  or  for  an  improved 
machine,  incorporating  several  distinct  improvements,  which  are  dearly  spe- 
cified, then  if  a  person  pirates  one  of  the  improvements,  he  violates  the  ex- 
clusive right  of  tiie  patentee,  for  the  patent  is  as  broad  as  the  invention,  and 
the  invention  covers  all  the  improvements;  and  it  is  a  wrong  done  to  the 
patentee,  to  deprive  him  of  his  exclusive  right  in  any  of  his  improvements. 

*^  Where  a  patent  is  for  a  new  combination  of  existing  machinery  or  ma- 
chines, and  does  not  specify  or  claim  any  improvements  or  invention,  except . 
tte  combination,  unless  that  combination  is  substantially  violated,  the  patentee 
is  not  entitled  to  any  remedy,  although  parts  of  the  machinery  are  used  by 
another,  because  the  patent,  by  its  terms,  stands  upon  the  combination  only. 
In  such  a  case,  proof  that  the  machines,  pr  any  part  of  their  structure,  existed 
before,  forms  no  objection  to  the  patent^  unless  the  combination  has  existed 
before,  for  the  reason,  that  the  invention  is  limited  to  the  combination.  If 
there  be  different  and  distinct  improvements  constituting  parts  of  the  combi- 
nation, which  are  specified  as  such  in  the  patent  and  specification,  and  any 
one  of  them  be  pirated,  the  same  rule  seems  to  apply  as  In  other  cases,  where 
part  of  an  invention  is  pirated;  for  the  patent  then  shows  that  the  mvention 
is  not  limited,  to  the  mere  combination,  but  includes  the  particular  unprove- 
menti  specified." 
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1.  Tliat  if  the  improvement  daimed  be  new,  the  c(Mn- 
plabmnt  is  not  entitled  to  it  as  the  first  and  sole  inventor. 

2.  That  it  is  not,  in  point  of  fecst,  new,  but  had  been  for 
some  time  in  use  in  England  before  tbe  complainant  ob* 
tained  bis  patent,  and  that  it  is  in  principle  the  same  as  the 
bilge  blocks  or  wedges  nsed  in  ^^  Mortan^s  patent  sZijp,"  and 
for  which  a  patent  was  granted  in  England  in  the  year 
1818. 

The  rales  and  principles  by  which  this  court  is  governed, 
in  applications  like  the  .present,  are  laid  down  in  the  case 
of  Sidlwany.  Bedjkld.{a)  Whether  the  patent  is  good  and 
valid,  so  as  ultimately  to  secure  the  right  claimed  under  it, 
belongs  to  a  court  of  law,  in  which  the  parties  have  a  right 
of  trial  by  jury.  The  jurisdiction  exercised  by  a  court  of 
equity,  in  granting  an  injunction,  is  in  aid  of  the  common 
law,  and  should  not  be  asserted  when  the  right  was  doubt- 
ftd;  and  that  the  court,  in  granting  the  injunctions,  acts 
upon  the  assumption  that  the  right  has  been  infringed,  or 
that  little  or  no  doubt  exists  on  that  point.  When  there 
has  been  an  exclusive  possession,  for  some  considerable 
time,  of  the  patent  right,  the  court  will  sometimes,  on  the 
ground  of  possession,  grant  an  injunction,  without  putting 
tiie  party  previously  to  estabhsh  the  validity  of  Ahe  patent 
at  law.  But  when  the  patent  is  recent,  and  any  real  doubts 
are  entertained  of  its  validity,  the  court  will  require  that  to 
be  established  at  law  before  it  will  grant  the  patentee  the 
benefit  of  an  injunction.  These  are  believed  to  be  princi- 
ples well  settled  in  this  country  and  in  the  English  Chan- 
cery, and  to  be  founded  upon  the  soundest  roles  of  justice 
and  equily.pL] 

(a)  1  Paine,  444. 

p]  Where  the  right  is  doubtful,  and  that  doubt  can  only  be  remoTBd  \xf  a 
trkd  at  law,  there  is  some  plausibility  in  requiring  a  party  to  estaUiah  bia 
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Does  the  oomplainant  then  bring  himself  -within  these 
TxQeB,  eitheor  by  showing  an  exclusiTe  possession  for  such  » 

right  before  an  injtmctkm  is  gnmted.  Bat  this  is  not  always  the  oeareei  eraa 
in  dDobtfol  ousbb.  There  an  many  instanoea  in  the  books,  where  the  co>ut8 
have  sold  that  posaesBion,  under  color  of  title,  is  enough  to  enjoin  and  con- 
tinue  the  bjunctien  until  it  is  proved  at  law  that  it  is  only  color,  and  not  re41 
title.  The  case  of  Baidhn  y.  BuU,  3  Tesu  jun.  140,  is  one  of  that  descrip- 
tion. An  hiJuECtion  had  been  granted  that  the  question  as  to  the  yalidity  of 
a ]^nt^  might  be  tiied  in  azi  action  at  law;  and  so  doubtftil  was  the  righx 
at  the  patentee  that  the  court,  upon  a  case  stated,  were  eqoally  dlTided. 
Tet  the  Lord  Chancellor  refUsed  to  diasolve  the  injunctioii,  declaring  that  he 
would  not  put  the  party  to  aooept  a  oompensaUofk  So^  also,  in  the  case  ot 
Tfto  VttiveniUd$  cf  Oaf»rd  and  Cambridge  ▼.  JUdiardmmf  S  Yes.  Jon.  YOV| 
Lard  Eldoa,  in  notldng  what  ibll  fhom  Lord  ICansfleld,  hi  MiOar  r.  Ta^^ 
"that  it  was  a  unireraal  rule,  that  if  the  title  is  not  dear  atlawi  tiie  court 
will  not  sustafii  an  injunctibn,''  said,  that  he  could  not  accede  to  that  propo- 
sition, so  unqualified,  for  that  there  had  been  many  instances  within  his  own 
metnory,  ^  which  an  h^tmctlon  had  been  granted,  and  contfaiued  under  mdi 
ofatramstances  until  the  hearing.  The  same  doetrihe  is  laid  down  iik  theoasa 
of  Barmer  r.  Pkmt  14  Yes.  jun.  132.  And  the  Lord  Ghanoellor  said  there 
would  be  leas  inconvenience  in  granting  th%  injunction,  until  the  legal  quea* 
tion  could  be  tried,  than  in  dissolving  it  at  the  hazard  that  the  grant  of  the 
crown  may,  in  the  result,  ptore  to  have  been  valid.  1%at  tiie  qoestion  "Wai 
not  really  between  the  parties  upon  the  record;  ftr  union  the  ii^janctiaa  ii 
grsBiied,  any  penxm  mi^t  violate  the  patent^  and  the  oonseqiieDoa  wookL  ba 
that  the  patentee  must  be  ruined  by  the  litigation.  This  last  observation  it 
entitled  to  groat  weight  and  consideration,  and  fyimishes  a  strong  and  oofeat 
reason  for  granting  ^junctions  hi  cases  of  this  kind.  The  pratentlcm  of  t 
tahltiplicity  of  MiitB  is  one  of  liie  most  salutaiy  powen  of  a  ooidi  of  e^Otty; 
These  daaeiaiw  saiBcieat  to  show  that  it  Is  the  prevaiUhg  pmotioe  la  Ba^ 
land^  even  where  the  ri|^  is  doubtflil,  rad  the  case  is  sent  to  be  tried  at  ]aw| 
to  send  it  wUK  an  injunction  instead  of  denying  iton  that  ground.  Bat  whtt« 
the  right  is  efeor,  an  ix^unction  is  never  refbsed;  as  when  the  right  daimed 
«ppeid»oii  reoofd,or  is  ibtmded  on  an  actof  pariiament,  itlsmatterofoOttiM 
to  grant  an  function  without  first  obliging  the  party  to  eatabllth  his  Oaaa  al 
law.    (Cooper's  Eq.  PL  151 ;  Mitford,  139 ;  1  Yea  476.) 

In  the  case  of  Blanchard  v.  ^02;  2  Atk.  465,  Lord  Hardwicke  said,  that 
ift  cases  of  inOnopofies,  the  rule  that  the  court  had  governed  itself  by,  was 
'  tfetile  Was  any  dee  «f  peflftwixiie  under  wiiidi  the  realriolkni  was 
8ut  tfaa  eomt  Wfll  never  eMahlisb  a  right  of  this  kliidy  ( 
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length  of  time  as  to  warrant  the  presumption  of  right,' or 
by  showing  a  clear  and  unquestionable  right  as  the  first 
inventor  ? 

The  patent  bears  date  in  November  last,  and  the  im- 
provement claimed  does  not,  firom  the  proo6,  appear  to 
have  been  carried  into  operation,  until  some  time  in  the 
spring  of  1826 ;  and  the  ocHnplaiuant  does  not  ask  for  an 
injuncticHi  to  prohibit  the  lise  of  bilge  levers  made  prior  to 
the  13th  day  of  May  last.  This  id  not,  therefore,  a  cas^ 
irhich  oallfl  upon  the  court  to  protect  the  right,  on  the 
gxo«Qid  of  possession ;  aiid,indeed^  it  is  not  easily  perceived 
kow  the  complainant  can  be  said  to  have  had  any  posses* 
sioD,  except  what  arises  from  the  mere  gnmt  of  Ihe' patent 
There  is  no  evidence  of  any  recognition  of  his  exclusive 
title  by  the  purchase  of  the  patent  right  or  otherwise ;  nor 
IS  there  anything  to  show  that  bi^  levers  have  been  practi- 
cally earned  into  operation  by  him^  except  what  is  to  be 
drawn  firom  the  ciixsumstance  of  their  having  been  built  for 
the  Dry  Dock  Company,  under  his  superintendence,  and 
whilst  he  was  in  their  employ  at  lan  annual  salary,  but 
which  is  not  alleged  in  the  bill  as  any  iu&ingement  of  the 
complainant's  patent  right  If  there  is  anything,  there* 
fi>re|  before  the  court  to  warrant  the  granting  of  an  injunc- 
tioni  it  must  be  on  the  ground  that  the  complainant  has 
dearly  and  satis&etorily  shown  himself  the  first  inventor 
of  the  improvement  claimed. 

That  the  patentee  can  sustain  his  patent  only  on  the 
ground  of  his  being  the  ori^^nal  inventor,  is  very  clear  firom 

der  a  charier  oniy  from  Ae  mwa^  unleBstfaere  faM  been  aa  acdon  to  tty  the 
rfgtat  at  law.  This  will  be  foimd,  on  examinatloDi  to  bo  a  gorerning  distino- 
tkn,  raming  through  the  numeroue  caaes  cited  on  the  argament.  And 
whenever  an  injunction  haa  been  refyised,  the  right  was  claimed  under  a  pa- 
tent fixKn  the  crown,  and  that  right  considered  donbtflfl. 
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the  language  of  the  patent  law  of  1798.(a)  The  6th  seetion 
of  that  act  declares  that,  if  it  shall  appear  that  the  thing  se« 
cured  by  the  patent  was  not  originally  discovered  by  the 
patentee,  or  that  he  had  surreptitiously  obtained  a  patent 

J  for  the  discovery  of  another  person,  the  patent  shall  be  de- 
clared void ;  and  the  patentee,  before  he  can  obtain  a  pat- 
ent, is  required  to  swear  that  he  believes  himself  to  be  the 
true  inventor  or  discoverer  of  the  thing  for  which  he  soli- 
cits a  patent ;  and  the  judicial  interpretation  which  has  uni- 
formly been  given  to  this  law  is,  that  the  patentee  must  be 
tlie  first  inventor  in  order  to  sustain  the  patent(5)  It  is 
not  intended,  upon  the  present  application,  to  express,  nor 
would  I  be  imderstood  as  having  formed  an  opinion, 
whether  or  not  the  complainant  is  the  original  inventor  of 
the  improvement  claimed.  This  is  a  question  proper  to  be 
tried  at  law,  when  any  reasonable  grounds  of  doubt  exist 
upon  that  point  It  is  not  pretended,  on  the  part  of  the  com- 
plainant^ that  bilge  levers  had  ever  been  discovered  or  used 
by  him  previous  to  his  entering  into  the  employment  of  the 
Dry  Dock  Company,  in  July,  1825,  to  construct  a  marine 
railway;  and  the  plan  for  supporting  the  vessel  presented 
by  him  to  the  company  as  an  improvement  upon  Morton's 
dips,  contains  no  representation  of  bUge  levers.  The  dis- 
covery, therefore,  if  his,  was  made  during  the  time  he  was 
employed  in  constructing  this  railway ;  ^nd  it  appears  from 
one  of  his  own  witnesses,  (Henry  Steer,)  that  the  marine 
rail  was  ready  for  hauling  up  vessels  the  latter  part  of 
February  or  early  in  March,  1826,  and  that  the  four  first 
vessels  hauled  up  were  supported  without  the  bilge  levers. 

^  The  brig  Shark,  which  was  the  fifiih  hauled  up,  was  ihe 
first  to  which  the  bilge  levers  were  applied ;  and,  from  the 
affidavits  of  Ezra  Weeks,  the  president,  and  Samuel  Steb- 

(a)  Vol  n,  L.  U.  a  350. 

(5)  1  Gal  63,  430;  3  Wheat  613 ;  Feaaenden,  47  to  69,  caaes  collated. 
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bins,  junior,  the  casliier  of  tlie  New  York  Dry  Dock  Com- 
panj,  it  appears  that,  before  the  bilge  leveis  were  oon- 
fitructed  oar  used,  it  became  a  matter  of  common  converaa- 
tion,  and  doubts  Were  expressed  whether  vessels  could  be 
safely  brought  on  the  ways  depending  on  the  shear  shores 
alone,  which  doubts  or  fears  were  communicated  to  the 
complainant  by  Stebbins,  who  mentioned  to  the  complain- 
ant that  he  thought,  by  placing  the  end  of  a  piece  of  tim- 
ber on  the  cradle  near  the  keel  of  the  vessel,  and  raising 
the  other  end*  up,  until  it  should  meet  the  bilge  of  the  ves- 
sel, and  then  supporting  it,  the  vessel  would  be  rendered 
more  secure  than  by  the  shear  shores  alone :  that  the  idea 
appeared  to  be  new  to  him :  that,  ia  the  frequent  conversa- 
tions with  him  on  the  subject  of  shoring  and  securing  ves- 
sels on  the  railway,  no  mention  was  made  by  him  of  bilge 
levers;  and,  from  the  manner  in  which  this  communication 
was  areceived,  the  deponents  state  that  they  verily  believe 
tibt  the  complainant  had  never  thought  of  constructing 
bQge  levers  until  the  idea  was  suggested  by  Stebbins. 
Whether  this  can  be  satis&ctorily  met  and  explained  by 
the  complainant,  is  a  proper  subject  of  inquiry  on  a  trial  at 
law.  As  the  evidence  now  stands  before  the  court,  the 
SQ^estion  first  came  from  Stebbins  of  the  use  of  supports 
to  ^  bilge  of  vessels,  in  principle  and  substantially  the 
same  as  that  contained  in  the  silmmary  of  the  complainant's 
patent,  which  he  described  to  be  '*  the  shoring  or  support- 
iog  vessels  when  on  or  in  dock  at  the  bUge,  by  means  of 
levers  of  the  second  class  on  each  side,  raised  to  contact  or 
bearing,  and  effectually  propped  or  sustained." 

If  the  suggestion,  as  above  stated,  was  first  made  by  Steb- 
bins, and  led  to  the  construction  and  application  of  bilge 
levers,  as  used  by  the  Dry  Dock  Company,  the  question 
arisefi^  how  &.r  this  will  affect  the  complainant's  patent  ? 
Without  intending  to  express  any  definitive  opinion  on  this 
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point  on  the  pieae&t  ooGanoxif  so  as  to  preclude  the  coiosid- 
eiration  of  it  upon  the  trial  at  law,  I  am  satisfied  it  throws 
80  much  doubt  upon  the  complainant's  right,  as  to  vender  it 
improper  to  gcant  an  injunction  irntil  that  right  has  been 
tried  at  law. 

In  Tenants  Ckue^  as  reported  in  Feasenden,  162,  it  is  held 
that  the  patentee  muist  not  only  be  the  inventor,  but  the 
£rst  and  sole  inventor  of  the  thing  which  is  the  suljyeol  of 
ihe  patent 

In  that  case  the  action  was  brought  by  Tenant  for  an 
xnfiringement  of  his  patent  for  a  bleaching  liquor.  The  ao^ 
tion  was  resisted  on  two  grounds :  That  the  same  means  finr 
preparing  the  liquor  had  been  used  for  some  years  before 
the  date  of  the  patent;  and  that  the  patentee  was  not  the 
«ole  and  first  inventor.  And  in  support  of  the  latter 
ground,  a  chemist  swoire  that  he  had  had  firequent  eonvei^ 
sations  with  Tenant  on  the  means  of  imj»oving  bleaching 
liquora,  and  in  one  of  them  had  suggested  to  him  that  he 
would  probably  attain  his  ^id  by  keeping  the  Hme-watec 
constantly  agitated;  and  Tenant  afterwards  informed  &e 
witness  that  this  method  had  succeeded.  This  conversation 
was  two  years  before  the  patent  was  obtained.  Lord  El- 
knborough  declared  the  patent  to  be  equally  unfounded  in 
law  and  justice,  and  nonsuited  the  plaintiff;  and  one  of  the 
piounds  taken  was,  that  tiie  chemist  had  suggested  to  Ten- 
ant tiie  agitation  of  the  lime-water,  which  was  indispensa- 
ble to  tiie  process ;  and  therefore  it  was  not  tiie  invention 
of  the  patentee.  Here  was  the  mere  suggestion  of  the 
chemist,  which  the  patentee  took  up  and  carried  into  prac- 
tical operation.  So,  in  the  present  case,  the  suggesti(Hi  of 
the  use  of  timbers^  substantially  in  the  manner  afierwards 
adopted  by  Thomas,  was  first  made  by  Stebbins.  The  m^ 
chanical  improvement  here  suggested  was  plain  and  intdli- 
^ble,  and  constitutes  its  whole  value.    The  invention  does 
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juA  oonmst  in  the  mere  form  of  the  applioation  of  the  tim- 
bers to  the  bilge  of  the  vessel.  If  Stebbins  was  the  flrai 
inventor,  he  not  having  taken  out  any  patent  does  not  aid 
the  complainant's  right;  and  if  the  circumstances  are  such 
as  to  show  that  they  both  contributed  to  the  improvement, 
80  as  to  make  them  joint  inventors,  a  joint  patent  should 
have  been  taken  out.(a) 

The  application  for  the  injunction  is  therefore  refused, 
on  the  ground  that  it  does  not  satisfactorily  appear  that 
the  complainant  is  the  first  and  sole  inventor  of  the  im- 
provement claimed  to  be  secured  by  his  patent ;  and  this 
supersedes  thfe  necessity  of  examining  the  other  objections 
that  have  been  taken  to  the  validity  of  the  patent. [I] 

Motion  denied. 

J.  Oakley  and  G.  Sullivan,  for  the  complainant 
W.  P.  HALLEfTP,  A.  Jay  and  D.  B.  Ogden,  for  the 
de&ndsuit. 

(a)  Barret  y.  HaU,  Ubsou,  4*72. 

[1]  See  Paine'a  Bep.  VoL  I,  as  Mows:— Lan^don  v.  De  Gr^i,  p.  203; 
Ooodiyear  r.  MaOmos,  p.  300 ;  Morria  Y^HwniingUin,  p.  348 ;  SutUvan  v.  Sdd' 


MoppAT  et  al.  V.  Soley. 

The  11th  section  of  the  judiciary  9ifA  oonflnes  the  jurisdiction  of  the  Cb> 
colt  Courts  on  the  ground  of  citizeuship  to  cases  where  the  suit  is  between 
a  Qitizea  of  a  State  where  the  suit  is  brought  and  a  citizen  of  anofher 
fitete ;  Aod  although  the  constitution  gives  a  broader  extent  to  the  judiciai 
pawer,  the  actual  jurisdiction  of  the  Circuit  Courts  is  ground  by  the  judi- 
ciary act 

Kor  does  the  subsequent  ckiuses  of  the  llth  section  as  to  the  defendaat't  aiw 
leet^  AcL,  enlarge  the  jorisdioiion. 

Therefore,  where  a  citizen  of  New  York  and  a  citizen  of  Georgia  sued  a  citksen 
flf  ICasoachusetta,  in  New  York,  where  he  was  arrested,  it  was  held,  that 
the  court  had  not  jurisdiction. 
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The  partB  of  the  caae  appear  fully  in  tbe  opinion.of  the 
court. 

On  the  argument,  JR.  Sedgwick,  for  the  plaintiffe,  made 
the  following  points : 

I.  The  act  of  Congress  ought,  if  possible,  to  be  so  con- 
strued as  to  confer  the  whole  jurisdiction  authorized  by 
the  constitution. 

II.  All  the  clauses  of  the  eleventh  section  of  the  Judi- 
ciary Act,  taken  together,  should  be  so  construed  aa  to  ef- 
fect this  object. 

III.  The  third  dause  of  the  act  was  intended  to  prevent 
writs  being  served  in  one  district  and  returnable  in  another. 
The  fourth  clause  was  intended  to  authorize  a  trial  between 
citizens  of  different  States,  wherever  or  in  whatever  district 
the  defendant  might  be  arrested. 

IV.  If  such  be  not  the  construction  of  the  fourth  clause, 
it  means  nothing.  If  such  be  the  construction,- it  follows 
that  each  of  the  plaintiffs  had  a  right  to  sue  defendant  in 
New  York*  • 

Thompson,  J.: — ^The  single  question  in  this  case  is 
whether  this  court  has  jurisdiction  of  the  cause.  One  of 
the  plaintiflfe  is  alleged  to  be  a  citizen  of  the  State  of  Geor- 
gia, and  the  other  a  citizen  of  New  York ;  and  the  defend- 
ant is  avowed  to  be  a  citizen  of  Massachusetts,  but  arrested, 
of  course,  in  the  State  of  New  York.[l] 

[1]  The  act  of  Congress  of  September  24,  1789,  provides  that  the  Oirouit 
Gomts  of  the  United  States  shall  have  original  cognizance^  concurrent  wUh  the 
courts  cf  (he  several  States,  of  all  suits  of  a  civU  nature,  at  common  law  or  in 
equity,  where  the  matter  in  dispute  exceeda^  exclusive  of  oosts,  the  sum  jb[Jkm 
hundred  doUara^^ 

1.  When  the  United  States  are  plaintifib  or  petitionera : 

3.  When  an  alien  is  a  party : 

3.  When  the  suit  is  between  a  citizen  of  the  State  wher«  the  suit  is  bnms^t) 
and  a  citizen  of  another  State. 
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By  the  Oonfititation  of  the  United  States,  the  judicial 
power  is  declared  to  extend,  among  other  cases,  ''to  con* 
troversies  between  citizens  of  different  States."  By  the  ju- 
diciary act  of  1789,  (eleventh  section,)  Jurisdiction  is  given ,. 
to  the  Circuit  Court  when  the  suit  is  ''  between  a  citizen  of 
a  State  where  the  suit  is  brought  and  a  citizen  of  another 
Stote." 

It  will  be  perceived,  therefore,  that  although  by  the  con- 
stitution, tixe  judicial  power  is  declared  to  extend  generally 
to  controversies  between  citizens  of  different  States,  the  ju- 
diciary  act  of  '89,  in  parcelling  out  that  jurisdiction^  is  not 
so  broad  as  to  the  jurisdiction  of  the  Circuit  Courts,  but 
extends  it  only  to  a  suit  between  a  citizen  of  the  State 
where  it  is  brought  and  a  citizen  of  another  State ;  and  the 
courts  of  the  United  States  have  always  considered  their 
jurisdiction  governed  by  the  act  of  Congress,  although  per- 
haps the  constituiion  would  admit  of  a  broader  interpreta- 
tion. 

It  was  decided  very  early  (1806),  by  the  Supreme  Court 
of  the  United  States,  in  the  case  of  Strawbridge  v.  Ourtt8,{a) 
that  when  the  plaintiff  or  defendants  are  numerous,  or  con- 
ssting  of  more  than  one  person  each,  one  must  be  capable 
of  suing  or  being  sued  in  the  Circuit  Court,  in  order  to 
give  the  court  jurisdiction ;  and  this  has  been  the  uniform 
doctrine  of  the  court  ever  since.  To  test  the  present  case 
by  that  rule,  each  of  the  plaintiff  was  not  competent  to 
Bue  the  defendant  in  this  court  The  citizen  of  Georgia 
could  not  sue  the  defendant,  who  is  a  citizen  of  Massachu- 
setts, in  this  court,  because  neither  party  would  be  a  citi- 
zen of  the  State  where  the  suit  is  brought;  and  if  all  the 
plaintiflfe  must  be  capable  of  suing  him,  it  foil  ws,  as  mat- 
ter of  course,  that  one  who  could  not  sue  him,  being  united 

(a)  8  0»DCh,  367. 
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wHh  another  who  coiild,  will  not  give  i3m  oouit  juxiidie- 
tio&. 

But  the  plainti£^  to  sustain  the  jurisdiction  of  the  cotui, 
!  iielies  upon  the  subsequent  provision  in  the  same  eleventh 
section  of  ihe  act,  whieh  declares,  that  no  person  shall  he 
arrested  in  one  district  for  trial  in  another,  in  any  civil  ao- 
tion,  in  any  District  or  Circuit  Court ;  and  no  suit  Aaiil  be 
I  brought  i^ainst  an  inhabitant  of  the  United  States  by  any 
flriginal  process  in  any  other  district  than  that  whereof  he 
is  an  inhabitant,  or  in  which  he  shall  be  found  at  the  lime 
of  serving  the  writ 

This  part  of  the  section  is  certainly  not  entirely  free  from 
obscurity.  The  general  object,  undoubtedly,  is  to  guazd 
against  a  person  being  arrested  in  one  district  and  taken 
into  another  district  for  trial,  and  anything  more  than  this 
would  seem  to  be  no  more  than  affirming  what  would  be 
the  rule  of  law  independent  of  the  statute.  But,  whatever 
may  be  the  construction,  there  is  no  reason  to  suppoae  it 
was  intended  to  enlarge  the  jurisdiction  of  the  Circuit 
Court  as  limited  by  the  first  branch  of  the  section,  and  ezp 
tend  it  to  cases  where  neither  party  was  a  citizen  of  the 
State  where  the  suit  is  brought.  This  would  be  repugnant 
to  the  express  terms  of  ^e  first  part  of  the  section,  and 
would,  in  effect,  be  by  implication  repealing  by  subeoquesit 
words  in  the  section,  the  positive  and  express  antecedent 
provision,  which  would  be  a  violation  of  every  sound  rule 
of  interpreting  statutes.  We  are,  accordingly,  of  opimon 
that  this  court  has  not  jurisdiction  of  the  cause,  and  that 
judgment  must  be  entered  for  the  defendant.[l] 

[1]  The  right  of  exdusiye  legldtttion  or  Jurisdiction  within  the  limits  of  «Q|r 
pf  the  Stately  c«n  be  acquired  by  the  United  StateNB  only  by  purchase  of  ter- 
fltorf  from  tbe  States^  fbr  the  poipose  and  in  the  mode  prescribed  by  the  Con- 
stitution of  the  United  States.  {The  Feopte  t.  Qo^ffreg,  17  J.  B.  225.)  ▲ 
State  court  has  no  jurisdiction  of  crisaiiMd  oAwses  against  the  United  Stately 
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•aor  ^-the  penal  tows  of  the  UniM  States ;  nor  qan  such  junsdiction  be  oda- 
teedby aetof  CoQgre«0.  (Unikd Biakay  LcUhrop^  H  J.  B.  4.)  Therefore^ 
aa  action  £01  a  penalty  mcorred  for  selling  spirituous  liquors  without  a  U- 
cesiee,  oontraiy  to  the  act  of  Oongress  of  August  2,  1813,  (Cong.  1?,  seas.  1, 
e,  38,)  cannot  be  brought  into  the  Supreme  Court  of  this  State.  Ih.  The 
aet  of  Congress  of  the  17th  of  April,  1800,  (Vol.  Y.,  p.  88,)  dedans,  th^ 
wiraneyer  any  patent  right  shall  be'  infringed,  the  party  ofTending  shall  forfeit 
aaom  equal  to  three  timee  the  actual  damages  sustained,  "  which  sum  shall  be 
ffoovered  by  action  on  the  case,  founded  on  the  act,  kc,  in  the  Circuit  Court 
cf  the  United  States,  having  jurisdiction  thereof''  {Pcarwns  r.  Bamaard,  7  J. 
B.  144.)  Theactof0ongr6nof21stFebruai7, 1793,  (VoLIL,p.  203,)a]4Q 
isGlan%  that,  fai  certain  oases^  when  judgment  shall  be  rendered  for  the  de- 
ftndant,  the  patent  shall  be  declared  T<nd.  lb.  As  the.  judicial  power  of 
4he  United  States  extends  to  all  cases  in  law  and  equity  arising  under  the 
laws  of  the  United  States,  and  aa  the  act  of  Congress,  on  the  subject  of  patent 
ric^  baa  dedaied  that  the  suit  for  the  infringement  of  them  shall  be  brought 
la  lbs  Cbpcuit  Court  of  the  United  States,  and  gives  the  court  power,  in  such 
titm,  to  dedaie  the  patent  void,  the  State  courts  have,  of  course,  no  jurisdio- 
tiOQ  in  the  cases;  and  judgment  must  be  rendered  for  the  defendant.  lb. 
(Die  Supreme  Court  of  the  United  States  has  not  exclusive  jurisdiction  of  a 
wait  brought  by  a  State  against  the  citizen  of  another  State  ,*  but  such  suit 
asiybeptosecutedinaStatecourt.  (JMt^iddY.Staieo/iaifiais, 2  mind.) 
ft  may  be  questioned,  it  seems»  whether  the  federal  courts  have  any  jurisdio- 
lioa  whatever  of  suits  prosecuted  by  a  State,  except  in  the  single  instance 
wiiere  the  parties  on  both  sides  are  States*  lb.  The  Constitution  of  the 
United  States  has  not,  by  its  own  force,  divested  the  State  courts  of  any  of 
flieir  ibnoeir  joriadiction.  lb.  A  m«e  grant  of  jurisdiction  to  ^  particular 
ju/mt,  without  words  of  exoluaion  ae  to  other  courts  previously  possessing  the 
JKke  powers,  will  only  have  the  effect  of  constituting  the  former  a  court  of 
eoncuirent  jurisdiction  with  .the  latter.  lb.  It  seems^  where  the  Supreme 
Court  of  the  United  States  has  original,  it  cannot  exercise  appellate  jurisdio-  i 

tion,  imleas  the  circumstances  be  such  that  jurisdiction  depends  on  the  nature  I 

of  thiC  cause  aa  well  aa  the  character  of  the  party.  Jb.  An  attachment 
agsinst  a  non-resident  debtor  is  a  suit  within  the  meaning  of  the  judiciary 
act  of  the  United  States,  giving  exdumve  jurisdiction  of  all  suits  agahist  con- 
Bols  to  the  District  Court  of  the  United  States.  (Matter  cf  Ayeinena,  1  Sand£ 
690.)  An  affidavit  or  suggestion,  if  uncontradicted,  is  sufficient  for  the  offi- 
cer issaing  such  attachment,  to  dischaige  the  same,  and  without  costs.  lb. 
The  majority  of  the  court,  although  they  refused  the  allowance  of  a  habeoi 
eorpua  to  bring  up  a  soldier  of  the  United  States^  thought  it  necessary  to  dis- 
claim having  Jurisdiction,  in  any  case,  where  the  imprisonment  or  restraint 
was  under  color  of  the  authority  of  the  United  States.    {Matter  of  FBfgtuon^ 
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9  J.  B.  239.)    Thompson,  J.  observed,  "The  case  of  Emanael  Boberts,  re- 
ferred to  bj  the  Cliief  Justice,  seems  to  be  the  onlj  one  where  this  questioQ 
has  received  a  judicial  decision ;  and  although  in  that  case,  the  lvabea»  oor- 
pus  was  denied,  jet  Nicholson,  Oh.  J.,  said  there  might  be  cases  in  whidi  it 
.  would  be  the  duty  of  the  State  courts  to  interfere.    The  immediate  object  of 
1  the  habeas  corpus  is  to  liberate  the  party  from  an  illegal  restraint    The  al- 
lowance of  it  does  not  necessarily  draw  after  it  an  inquiry  into  any  offenoe, 
committed  either  by  the  party  imprisoned,  or  by  him  who  assumes  the  right 
'  of  restraint.*'    Ih,    He  added  also :  The  State  courts  must  have  the  power, 
in  many  cases,  to  determine  upon  the  extent  and  operation  of  the  laws  of 
Congress.    As  in  the  cose  now  before  us,  if  a  civil  suit  should  be  brought  fsa 
fiilse  imprisonment,  the  legality  of  the  enlistment,  under  the  act  of  CongreoB^ 
would  probably  be  involved,  and  must  be  determined  collaterally.    Aad 
this  is  the  only  inquiry  upon  the  habeas  corpus,    Jb,    The  objectiona,  how- 
ever, stated  by  the  Chief  Justice,  against  the  jurisdiction  of  this  court,  are 
entitled  to  great  consideration,  and  as  the  allowance  of  the  writ,  in  term  time, 
rests  in  sound  legal  discretion,  and  as  the  party  may  have  relief  by  applica- 
tion to  one  of  the  judges  of  the  Supreme  Court  of  the  United  States,  or  of  the 
District  Court  for  this  district,  whose  jurisdiction  in  the  case  is  unquestioil- 
able,  I  tliink  the  application  ought  to  be  denied.    lb.    Consent  will  take 
away  error,  but  neither  that  nor  confession  will  give  jurisdiction.    (Coffin  T. 
Tracy^  3  CaL  R.  129.)    And  this  applies  to  consent  in  creating  a  tribunal  ae 
well  as  to  consent  in  submitting  a  matter  to  a  subsisting  tribunal,  which  the 
law  has  excluded  from  its  cognizanca    {Germond  v.  T?ie  People,  1  Hill,  34S.) 
The  Circuit  Court  of  the  United  States  is  a  court  of  general  jurisdiction:  the 
only  limitation  is  as  to  the  parties  who  can  litigate  there ,-  but  when  a  cause 
is  depending  hi  that  court  it  is  to  be  presumed  to  be  regularly  there.    If 
necessary,  however,  to  show  jurisdiction,  an  averment  that  the  parties  are 
citizens  of  the  separate  States,  obviates  the  objection.    {Griswold  v.  SedguHck, 
1  Wen.  126.)    Bonds  given  for  duties  to  the  United  States,  may  be  sued  in 
the  State  courts,  which  have  concurrent  jurisdiction  with  the  courts  of  the 
United  States,  of  all  suits  at  common  law,  where  the  United  States  are  plain- 
tifls.    (UniUd  States  v.  Dodge,  U  J.  R.  95.) 
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CuRRANEE,  alias  Bennett  v.  McQueen. 

One  held  in  aUveiy  abroad,  and  who  beoomea  ftee  by  being  brought  into  the 
United  States,  in  Tiolation  of  the  acts  of  Congreag,  and  afterwards  remains 
in  the  service  of  his  previous  owner,  cannot  recover  a  compensation  for 
noh  servioe  upon  an  implied  pramiae^  but  only  upon  an  express  promise 
to  pay. 
But  if  under  an  agreement  to  purchase  his  freedom  after  his  arrival  in  this 
oouBtiy,  he  has  paid  money  to  his  previous  owner  for  that  puipose,  he  may 
recover  back  such  money  as  having  been  pcdd  without  consideration. 
The  plaintiff  when  brought  into  this  countiy,  was  eleven  years  of  age,  and 
remained  in  the  service  of  his  previous  owner,  the  defendant,  untQ  he  waa 
-— -^—  years  of  age ;  at  the  age  of  twenty-five  he  made  an  agreement 
to  purchase  his  freedom,  and  paid  three  hundred  and  twenty-five  dollars 
lovrurds  it    Held,  that  he  could  recover  back  the  money,  but  not  for  his 
services  rendered  after  he  was  twenty-one  years  of  age. 
Bofe  held,  that  as  tins  was  an  equitable  action,  and  as  the  money  was  paid  by 
the  plaintiff  and  received  by  the  defendant,  under  the  impression  and  be- 
lief that  the  defendant  had  a  right  to  daim  the  plaintiff  as  her  slave,  the 
latter  ought  not  to  recover  interest  for  the  money  he  had  paid. 
The  sum  recovered  l)eing  under  five  hundred  doUare,  costs  allowed  to  neither 
par^. 

The  plaintifEl  a  colored  man,  bom  a  slave  in  the  Island 
of  Jamaica,  came  into  tbe  State  of  Georgia  with  the  de- 
fendant, she  claiming  and  holding  him  as  a  slave,  he  then 
being  a  minor  under  the  age  of  twenty-one  years.  He  be- 
came of  age  in  January,  1824,  and  in  January,  1826,  en- 
tered into  an  agreement  with  the  defendant  to  purchase  his 
freedom  for  a  certain  stipulated  price — upon  which  agree- 
ment considerable  sums  of  money  was  paid  at  various 
times,  though  not  to  the  f  uU  amount  of  the  stipulated  pur- 
chase ;  and  the  present  action  is  brought  to  recover  a  com* 
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pensation  for  his  services  after  he  arrived  to  the  age  of 
twenty-one  years,  and  before  the  agreement  entered  into  to 
puichase  his  fireedom^  and  also  to  recover  back  the  money 
paid  by  him  on  the  contract  for  his  manimiission. 

The  first  question  that  arises  in  this  case  is,  whether  the 
plaintiflE;  being  brought  into  the  State  of  Georgia  in  the 
year  1814  or  1815,  became  free  by  operation  of  the  act  of 
Congress  of  the  2d  March,  1807,(a)  entitled  "An  Act  to 
prohibit  the  importation  of  slaves  into  any  port  or  place 
within  the  jurisdiction  of  the  United  States,  from  and  af- 
ter the  1st  day  of  January,  in  the  year  1808 :"  that  being 
the  time  limited  by  the  constitution,  in  which  Congress 
have  the  power  to  prohibit  the  importation  of  slaves. 

By  the  first  section  of  that  act,  it  is  declared  that  from 
and  after  the  1st  day  of  January,  1808,  it  shall  not  be  law- 
frd  to  import  or  bring  into  the  United  States,  or  the  terri- 
tories  thereof)  from  any  foreign  kingdom,  place  or  coun- 
try, any  negro,  mulatto  or  person  of  color,  with  intent  to 
hold,  sell  or  dispose  of  such  negro,  mulatto  or  person  of 
odior  as  a  slave,  or  to  be  held  to  service  or  labor :  and  by 
the  fourtfi,  section  it  is  declared,  that  neither  the  importer 
nor  any  person  claiming  from  or  imder  him,  shall  hold 
any  right  or  title  whatsoever  to  any  negro,  mulatto  or  per- 
son of  color,  nor  to  the  service  or  labor  thereof  who  may 
be  imported  or  brought  within  the  United  States  or  teiri- 
tecies  theiBo^  in  violation  of  this  law ;  but  the  same  shall 
remain  subjeet  to  any  regulations  not  contravening  the  pro- 
visions of  this  act,  which  the  Legislatures  of  the  several 
SMes  or  temtories  at  any  time  hereafter  may  make,  fi>r 
din>owiig  q£  any  such  n^gro,  mulatto  or  person  of  color.* 
1%6  case  does  not  fiumidi  any  evidence  that  the  State  of 
Qeoigia  has  at  any  time  passed  any^law  at  all  embracing 

(«^  Vol  IV,  L.  U.  &  W. 
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oaaeB  like  iStie  present ;  and,  indeed,  there  could  be  no  State 
law  which  would  give  the  defendant  a  right  to  hold  the 
plaintiflf  afi  her  slave.  Any  such  law  would  diiectiy  con^ 
travene  the  act  of  Congress,  and  would  be  void.  It  toh- 
lows,  then,  as  matter  of  course,  from  this  act  of  Congress, 
that  the  plaintiff  became  free  on  being  brought  into  Geor* 
gia,  and  would  be  no  longer  held  there  as  a  slave. 

The  next  inquiry  is,  what  were  his  rights  on  arriving  at 
the  age  of  twenty-one  years.  He  clearly  might  have  left 
the  defendant^  and  she  would  have  had  no  right  to  reclaim 
him,  and  held  him  as^a  slave*  But,  according  to  tilie  evi» 
dence,  he  voluntarily  remained  wit^  the  defendant  No 
eantiact  or  agreement  of  any  description  whatever  was 
laade  between  them  until  January,  1828 ;  and  we  hav9 
onlyiihe  simple,  naked  &ct,  that  he  remained  in  die  service 
of  ihe  defendant  during  that  time.  There  is,  thex^ore,  the 
want  of  any  express  promise  to  pay  him  for  his  servioee; 
and  the  circumstances  are  not  such  as  to  raise  any  implied 
promise  to  pay.  Indeed,  they  repel  anysuch  implied  prom* 
ise,  for  they  show  that'lhe  defendant  claimed  and  oonsid>' 
ered  the  plaintiff  as  her  slave,  and  she  cannot,  therefore,  be 
ptesomed  to  promise  to  pay  him  wages.  This  is  the  rule 
which  governed  the  case  of  Al/red  v.  Mai^is  of  t^ 
ymves^ifj^  where  it  was  held  that  a  servant  who  comes  frc»a 
the  West  Indies^  where  he  was  held  as  a  slave,  and  who 
^ters  into  the  service  of  his  master  in  England  without 
any  agie^tnent  for  wages,  is  not  entitled  to  any,  unlaM 
&ere  has  been  an  express  promise  to  pay.  All  claim  tft 
wages,  under  any  implied  promise,  arising  £ma  the  meve 
fiictof  service,  is  excluded.  We  think  ihis  a  sound  pnn^ 
eiple,  and  adopt  it  ad  such^  al&ough  it  is  not  in  any  meMK 
urebinding^tqioii  thiscoaxt.    The  claim,  thei^te,  to ' 

(a)  3  Bsp.  Bepi  3. 
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ges  prior  to  the  agreement  for  manumissioii  in  1828,  is  not 
Bustained:  but  we  think  the  plaintiff  is  entitled  to  recoyer 
back  the  money  paid  under  that  agteement,  on  the  ground 
that  it  was  paid  without  any  consideration.  The  case 
states  that  the  money  was  paid  by  the  plaintiff,  and  re- 
ceived by  the  defendant,  under  one  or  more  agreements 
made  by  the  defendant  with  the  plaintiff  to  manumit  and 
set  him  free,  she  then  claiming  and  holding  him  as  a  slave. 
The  pretended  consideration,  therefore,  was  the  manumis- 
sion of  the  plaintiff.  It  was  paid  towards  the  price  of  his 
freedom.  But  if  he  was  already  free  under  the  act  of  Gon« 
gress,  the  right  of  the  defendant  to  hold  him  as  a  slave 
was  at  an  end;  and  she  did  not,  and  could  not  do  any  act 
beneficial  to  the  plaintiff  in  this  respect  There  was,  there- 
fore, a  total  failure  of  consideration.(a)  There  was  ^me 
parol  testimony  given  at  the  trial,  of  certain  payments 
which  had  been  made,  but  it  was  too  vague  and  indefinite 
to  be  relied  upon.  The  amount  of  the  money  paid  must 
be  ascertained  from  the  written  evidence  in  the  case ;  and 
as  it  is  a  mere  matter  of  calculation,  can  be  made  by  the 
parties.  But  we  think  no  interest  ought  to  be  recovered— 
not  on  the  ground,  however,  that  interest  is  not  recoverable 
at  law  in  an  action  for  money  had  and  received,  as  has  been 
contended  at  the  bar,  but  on  the  ground  that  this  being  an 
equitable  action,  a  jury  would  have  had  a  right,  in  their  • 
discretion  under  the  circumstances  of  the  case,  to  allow  in- 
terest or  not;  and  as. the  court  in  this  case  is  substituted 
for  the  jury,  we  may,  on  the  question  of  interest,  govern 
ourselves  by  the  equitable  circumstances  of  the  case.  This 
seems  to  be  the  view  taken  by  the  Supreme  Court  of  this 
State,  in  the  case  of  the  JExecuior  of  Peas  v.  Barker, -{b)  the 
court  decided  the  general  question  that  interest  may  be  re- 

(a)  ITenn.  Rep.  132;  6  East.  241;  2  Boa.  &Pal  46t. 
(P)  3  Oaine's,  267. 
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ooyered  in  the  action  for  money  had  and  received ;  that 
there  may  be  cases  in  which  the  defendant  ought  to  refund 
the  principal  money,  and  there  may  be  others  in  which  he 
ought,  ex  cequo  et  bono,  to  refund  the  principal  with  interest ; 
lliat  each  case  will  depend  upon  the  justice  and  equity 
arising  out  of  its  particular  circumstances  to  be  disclosed  at 
the  trial. 

There  was  not  in  this  case  anything  like  oppression,  or 
extortion,  or  taking  an  undue  advantage  of  the  plaintifiTs 
situation.  -The  money  was  paid  by  the  plaintiffj  and  re- 
ceived by  the  defendant,  \inder  tbe  impression  and  belief 
that  the  defendant  had  a  right  to  claim  the  plaintiff  as  her 
slave. 

The  judgment  must,  therefore,  be  entered  for  the  amount 
of  the  money  paid,  as  appearing  by  the  documentary  evi- 
dence in  the  cause,  without  interest.  [1] 

(1], After  emancipation  the  slave  is  free  as  against  the  emancipator  and 
aQ  tha  world  beside,  ezcqytang  only  bona  fide  creditors  of  some  other  person 
who  had  a  better  right  to  the  slave  than  the  emandpatcnr.  {Ferguson  v.  Sor 
nU»  4  J.  J.  Marsh.  105.)    lUghts  of  creditors  do  not  nullify  the  act  of  c 


dpation  nor  otherwise  affect  it,  further  than^as  a  lien  for  the  ultimate  secur- 
ity  of  their  debts.  Ih,  A  slave  emancipated  forms  no  part  of  assets  in  the 
haods  of  the  admiaistrator  of  the  emancipator.  The  administrator  has  no 
ri^bti  either  £)r  the  purpose  of  paying  the  debts  or  any  other  cause,  to  the 
peasossion  or  control  of  the  slaves  emancipated  by  his  intestate.  Jh.  The 
act  of«lf9S  saves  th,e  rights  of  the  creditor  of  the  emancipator  only  as  the 
statute  of  frauds  protects  the  rights  of  the  creditors.  Therefore,  if  a  creditor 
oooieaiB  to^  and  urges  the  emancipation  of  a  slave,  he  waives  his  right  to 
BolJBct  him  after  emandpatkm,  to  the  satia&ction  of  his  debt.  lb,  IOC 
In  a  suit  for  slaves,  if  it  be  proved,  whether  alleged  or  not,  that  the  persons 
in  contest  are  fr^e,  the  claimant  fails.  (Buah  v.  Whiie,  3  Monroe,  105.)  If 
a  &ct  be  stated  in  a  bill  which  shows  that  the  persons  claimed  as  slaves  are 
free,  it  win  be  &tal,  though  the  defendants  also  claim  them  aB  their  property. 
lb.  Ktli0penoiis8uedforas8lave8,areproved  tobefree,and  thesuitfiuls, 
as  to  them  there  can  be  no  hire  recovered.  /&.  106.  In  Massachusetts,  a 
negro  boy  eight  years  old,  who  was  bom  and  reared  a  slave  in  Arkansas, 
came  into  this  State  with  the  consent  of  his  master,  as  a  personal  attendant 

Vol.  IL  8 
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oC  his  master'a  wift,  who  wia  here  on  a  viiit  to  her  frienda  On  his  heii^ 
braog^t  before  the  oooit^  by  htOieas  corpua,  it  appeared  that  the  master's  wife 
did  not  olaim  the  custody  of  the  boy  as  a  slave  here,  nor  intend  to  carry  him 
back  to  Arkansas  against  his  will,  but  did  intend  to  carry  him  bac^  if  he 
shoidd  consent  to  go.  The  court  held,  that  the  consent  of  so  yoimg  a  ckfid 
would  not  authorize  Ms  remoral  into  a  state  of  slayeiy,  and  erd^ed  him  to 
be  delivered  to  the  guardians  who  had  been  appointed  for  him,  by  the  judga 
of  probate,  under  the  revised  statutes,  79,  sec.  1.  (OommomoeaUh  v.  Taylor^ 
3  Met.  Bep.  72.)  The  act  of  South  Carolina,  of  1841,  rendering  void  any  be- 
quest, Ac,  of  slaves  to  be  removed  without  the  State,  with  a  view  to  their 
emancipation ;  held,  not  to  destroy  the  legal  tiUe  of  a  legatee  Tested  in 
flivret  previous  to  its  passage;  but  only  to  render  void  the  oondition  ef  the 
bequest,  that  he  should  remove  them  into  a  fbee  State  at  a  period  subsequent 
to  ite  passage.  (FinUy  v.  Hunter,  2  Strobhart's  Eq.  208  }  It  is  competent 
ibr  a  daveholder  of  Mississippi,  during  his  lifetime,  to  take  his  slaves  to  li- 
beria,  or  elsewhere  without  the  State,  \here  to  remain  free  from  the  oonditfOB 
of  servitude.  (JSms  ▼.  Vunccm^  I  Freemaa'b  Chan.  Bep.  681.)  The  atetota 
of  Mississippi,  regulating  the  manumission  of  slaves,  does  not  prohibit  either 
in  letter  or  spirit,  a  citizen  from  directing  by  will,  that  his  slaves  should  be 
removed  out  of  tho  State  to  Liberia  or  elsewhere,  even  though  the  conse- 
quenoe  or  avowed  design  may  be  emancipation.  The  right  to  manumit  dares 
is  not  thereby  taken  away;  its  exercise  within  (he  Undta  of  the  State  otdf  la 
qualifiBd.    lb. 

Where  white  pemons^  or  native  American  Indians^  or  (heir  tocendante  fa^ 
■the  maternal  line,  are  claimed  as  slaves,  the  muu  probandi  lies  on  the  daikn* 
ant ;  but  it  is  otherwise  in  respect  to  native  Africans  and  their  deecendaiila% 
wlio  have  been  and  are  now  held  as  slaves.  {B^ins  v.  Wrighi,  I  Hen.  k 
Mtuif  133.)  It  seems  that  no  native  American  Indian  oonld  be  madea  riafe 
under  the  laws  of  Yirginia,  ance  the  year  1691.  Ih,  It  a  female  aaosatar 
of  a  person  asserting  a  right  to  freedom,  is  found  to  have  been  an  In&n^  it 
seems  tecundbent  on  those  who  claim  sodi  person  as  a  slave,  to  sho%  that 
mA  ancestor,  or  snne  femrie  fltmi  whom  she  descended,  Was  brought  into 
Tiiginia  between  the  yeses  ef  1679  and  1691,  and  under  drcumstanceswlfehi  ' 

aooordingtotheUkWBlhetthifbres^cnstodarigMtoholdhertedaiTV^^  J^  I 
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Jfg  ohttter  pwrty  embraces  itipulatioiks  merelj  of  a  personal  natorOi  haTin^ 

no  relation  to  a  maritime  service  in  the  safe  canying  and  delivery-  of  the 

caigo,  courts  of  admiralty  have  not  jurisdiction  to  afford  relief  for  a  breach 

of  such  part  of  the  contract 
gtiU  lees  hsree  tiiey  jurisdictloiif  where  such  stipulations  are  contained  in  an 

instrument  distinct  from  the  charter  party. 
The  ofwner  of  a  vessel  under  charter  for  the  West  Indies  and  a  market,  agreed 

by  letter  thai  if  a  certain  price  eould  not  be  obtained  at  a  designated  por^. 

the  voesel  abovld  proeeed  to  another ;  which  agreement  he  violated.  Held^ 

that  admiral^  had  not  jurisdiction  of  the  case. 

This  was  an  appeal  from  the  District  Court  of  the  South- 
em  District  of  New  York,  from  a  decree  dismissing  a  libel 
for  want  of  juoiisdiotion. 

The  libel  set  forth  that  Charles  Willey,  the  owner  of  the 
brig  Yiiginia^  Bethell,  master,  on  the  14th  day  of  March, 
1840,  charteored  said  biig  to  the  libellants. 

Thi0  cfaaarter  party  was  in  the  following  words : — ^This 
charter  party  made  and  entered  into,  this  fourteenth  day  of 
Karohy  1840,  by  and  between  Charles  Willey  of  Jackson- 
TiUe»  SL  F^  owner  of  the  brig  called  the  Yirgmia,  of  the 
fint  p«r^  and  Alberti,  O'Neil  k  Dunbar  of  Woodstock, 
E.  F.,  of  tiie  second  part^  witnesseth :  The  party  of  the  first 
part  agrees  to  charter  to  the  party  of  the  second  part,  the 
Mid  hag  for  a  voyage  to  the  West  Indies  and  a  market, 
Had  to  takea  ftdl  cargo  of  i»oe  lumber,  two-thirds  to  be  on 
aeoount  ot  the  parties  of  the  second  part,  one-third  on  ae^ 
ooimtof  said  brig  and  owner.  The  parties  of  the  second 
fu%  agree  to  pay  at  the  rate  of  fourteen  dollars  per  thou* 
and  feet  frdi^t  It  is  understood  that  the  yessel  is  to  pro« 
ceed  aa  soon  as  praeticablo  to  the  St  Mary's  Biyer,  Ga.^ 
and  there  take  in  a  frdl  cargo  of  lumber  in  and  imder  deck, 
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to  be  furnished  by  the  party  of  the  second  part,  mthin 
reach  of  the  vessel's  tackles  at  their  milL  The  party  of  the 
second  part  are  to  allow  five  per  cent  commission  to  the 
captain  for  sale  of  two-thirds  of  cargo  in  the  West  Indies, 
no  other  charge  to  be  made  on  the  portion  belonging  to  the 
charterers. 

Alberti,  O'Neil  &  Dunbaiu 
Charles  Willby. 

The  libel  also  stated  that  the  vessel  having  been  loaded 
pursuant  to  the  charter  party,  the  libellants  gave  to  said 
Willey  a  letter  of  instructions,  and  to  which  they  referred 
as  forming  a  part  of  the  charter  party,  or  as  explaining  the 
duty  of  Willey  and  the  master,  under  the  charter  party. 
The  following  is  a  copy  of  the  letter. 

"  Woodstock,  S.  &  MiD,  22d  April,  1840. 
"  CapU  G.  WiUey,  Brig  Virginia. 

"  Dear  Sir, — ^Two-thirds  of  the  cargo  now  on  board 
your  vessel  is  on  account  and  in  conformity  with  the  un- 
derstanding had  between  us.  You  will  proceed  to  Guya- 
ma  and  dispose  of  your  cargo,  provided  you  can  do  so  at  a 
price  covering  invoice  price  and  fireight.  We  furnish  you 
a  letter  of  introduction  to  Mr.  Q.  W;  Qifford,  who  we 
would  advise  you  to  consult  in  the  disposition  of  your  car* 
go.  Should  you  sell  there,  please  pay  over  the  proceeds  of 
our  portion  to  Mr.  G.  W.  Giflford,  and  request  him  to  remit 
by  undoubted  draft  the  proceeds  to  our  agents,  Messrs.  Nes- 
mith  &  Leeds,  New  York ;  should  you  not  sell,  proceed 
elsewhere  with  a  view  of  effecting  sales  on  the  best  terms 
^possible;  should  you  not  be  able  to  reach  our  limit  (or  event 
we  will  consent  to  say,  one  dollar  less)  short  of  Jamaicai 
you  will  please  proceed  to  Fahnouth,  and  there  dischaxge 
your  cargo,  which  by  letter  in  your  possession  is  consigned 
to  Mr.  Samuel  Magnus.    Should  you  sell  at  any  interme* 
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diate  port  between  Guyama  and  Fahnouth,  pleaae  remit 
the  proceeds  of  our  portion  by  undoubted  di«ft  to  our 
agents  at  New  York,  or  should  you  sell  at  a  port  where  the 
proceeds  can  be  invested  in  produce  to  greater  advantage 
for  our  interest  than  by  bills,  you  are  at  liberty  to  do  so 
with  the  understanding  the  freight  to  New  York  is  to  be 
customary,  and  that  it  be  consigned  to  our  agent  there,  ad* 
vising  them  of  the  shipment,  that  they  may  have  insurance 
effected'  should  you  i'emit  by  biUs,  please  send  the  first  and 
second  by  different  vessels  to  our  agents^  and  bring  the 
third  in  your  own  vessel.  It  is  understood  five  per  cent, 
is  all  the  charge,  excepting  duty,  we  will  allow  on  the  sale 
of  our  lumber ;  you  will  please  bear  in  -mind  the  fireight  is 
paid  here,  hence  we  are  to  receive  the  whole  sale  of  our 
portion  of  cargo,  after  deducting  the  duty  and  five  per  cent 
commisaon.  Should  you  feel  disposed,  and  there  is  an  op- 
portunity of  doing  well  at  St.  Johns,  you  may  substitute 
that  for  Guyama  for  your  first  port 
"Trusting  you  will  find  a  good  market, 
"Your  ob't  servants, 

"Alberti,  CNeil  &  Dunbar." 

.  The  libel  jfiirther  stated  that  "Willey  wrote  a  receipt  at 
the  foot  of  the  letter,  <xf  which  the  following  is  a  copy : 

"  I  hereby  acknowledge  to  have  received,  firom  Alberti, 
CNeil  &  Dunbar,  a  letter  of  instructions,  of  which  the  fore- 
going is  a  true  copy,  and  I  promise  to  comply  with  its  re- 
quisitions. Charles  Willey." 

The  libel  further  alleged  that,  if  the  instructions  and 
charter  party  had  been  complied  with,  the  lumber  would 
have  sold  for  enough  to  cover  the  cost  and  freight ;  but 
that  the  master,  in  violation  of  the  charter  party  ahd  letter 
of  instructions,  and  of  his  duty  as  master,  sailed  directly  for 
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St.  Jolmfl,  in  the  island  of  Porto  Eico,  and  without  mding 
my  eflfbrt  to  get  the  be^  price  he  could,  or  to  comply  with 
the  letter  of  instructions,  sold  the  cargo  at  a  great  loss,  and 
at  a  price  much  less  than  he  would  have  obtained  had  he 
complied  with  the  charter  party  and  letter  of  instructions. 
That  the  libellants  had  been  unable  to  get  any  settlement 
with  Willey,  and  that  they  claimed  of  him  the  invoice  cost 
of  their  share  of  the  c^rgo,  with  the  amount  of  freight  Aey 
had  paid,  less  commissions,  &c.  And  the  libel  prayed  a 
wndemnation  of  the  record,  &c. 

The  claimants  demurred  generally  and  for  want  of  ju- 
risdiction. [1] 

By  the  decree  of  the  court,  the  demurrer  was  allowed 
and  the  libel  dismissed  with  costs.  Prom  this  decree  flie 
libellants  appealed. 

T.  Sedgwick,  for  the  appellants. 
F.  B.  Cutting,  for  the  respondents. 

The  points  made  by  the  appellants  were : 

I.  The  jurisdiction  of  the  District  Court,  as  an  instance 
court  of  admiralty,  extends  generally  to  all  maritime  con- 
tracts. Brown  Civ.  and  Adm.  Law,  II,  p.  88 ;  Sloop  Mar 
ry  ;{a)  Zarel  v.  Brig  President  ;{b)  Thomas  Jefferson  ,-{0) 
^wskus  y.  Steamboai  OrUam.{d) 

(a)  1  Paine  C.  C.  Rep.  671.  fj>)  4  Wash.  C.  C.  R.  46, 

(c)  10  Wheat  828.  [d)  11  Petere»  176. 


[1]  As  to  the  jurisdiction  (^  the  District  and  Oircait  Courts,  reference  soaj 
be  made  to  the  fbllowing  cases  in  Paine's  C.  C.  Rep.  YoL  L  The  Amiabld 
Nancy,  1  Paine  111 ;  lAvinqskm t.  Van  Jngen,  Jb.  45 ;  Derm  ex  dem.  Fisher  y, 
Hamden,  lb.  56;  Lucas  y.  Morris,  lb.  396;  Ward  v.  Arredondo,  lb-  410; 
Bmiih  y,  Jackson,  lb.  468;  Rahand  y.  Uwdf,  lb.  5S0;  CaJOeU  y.  Pacific hu. 
Oik,  n».  694;   ThA  SHii^  JEkUmi  FyUm,  lb.  «20. 
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ft  is  not  neoeesaiy  to  revie v  these  esses  «t  length.    Bj 
maritime  coAtracts,  our  courts  have  understood  conl^acts 
jrelatiDg  to  the  business  of  the  navigation  t/ihe  sea,    Eveiy 
•greement  directlj  rdating  to  that  business  has  been  can- ' 
adored  a  subject  of  admiralty  jurisdiction. 

IL  This  jurisdiction  more  particularly  embraces  charter 
parties  and  agreement  of  an  analogous  character.  Dunlap's 
Admiralty  Practice  App.  487;  Kent  Gomm.  (2d  edit) 
Vol  III,  p.  220;  De  Lovio  v-  Boit,ia)  Schooner  Volunteer 
and  Cargo  ;{b)  Andrews  &  <xL  v.  Essex  Fire  Q>.{c) 

UL  The  charter  party  and  letter  of  instructions,  in  this 
CttWy  aie  to  be  considered  as  forming  but  one  instrument; 
<nr  &£  instructions  are^  merely  to  be  oonsidered  evidence  con* 
fitruiog  and  ezphuning  the  terms  of  the  charter  party. 

Thus  &r  &e  libeUants  suppose  there  can  be  no  doubt 

Contracts  rekting  to  the  navigation  of  the  seas  are  propw 
sobjects  of  admiralty  jurisdiction.  Charts  parties  form 
one  of  the  largest  branches  of  this  class  of  contracts.  The 
charter  party  and  instructions  here  are  to  be  taken  together 
4in  this  case  as  one  instrument;  and  that  a  charter  party  or 
a  contract  of  an  analogous  nature  being  an  affireightment  of 
a  Tesael  teat  a  maritime  service, 

Bttt  we  are  now  met  by  the  objectioa  that  the  part  or 
sofadivisbn  of  the  contract  here  complained  of  as  broken, 
does  not  relate  to  maritime  affair& 

Let  us  state  the  matter  as  strongly  as  it  can  be  stated 
againsBt  the  libellants. 

It  is  said  that  the  maritime  contract  here,  viz.,  to  carry 
the  lumber  to  the  West  Indies,  was  fully  performed ;  and 
that  the  sale  of  the  goods  on  iand^  for  a  price  below  that 
limited,  was  an  act  performed  by  the  master  as  consignee; 


(a)  2  OalL  308.  (b)  I  Sum.  551. 

(«)  3  Mmm,  e. 
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and  that^  consequently,  the  admirsdty  has  no  concern 
with  it. 

This  view  of  the  matter  has  been  taken  by  the  district 
judge,  and,  therefore,  wMle  I  insist  with  the  utmost  confi* 
dence  that  it  is  erroneous,  I  am  bound  to  do  so  with  defers 
ence  and  respect 

I  am  quite  ready  to  concede  that  in  a  charter  party  stip- 
ulations might  be  inserted  which  would  be  of  a  character 
wholly  unmaritime,  (if  I  may  so  express  myself,)  and  which 
would  give  the  admiralty  no  jurisdiction  whatever. 

If  the  master  were  made,  properly  speaking,  consignee 
of  the  cargo,  if  it  had  arrived  at  its  ultimate  destination 
and  was  landed,  and  he  should  then  misapply  it  or  its  pro- 
ceeds,  I  readily  admit  that  no  charter  party  could  give  the 
admiralty  jurisdiction.  If  here,  after  the  vessel  had  arrived 
at  Falmouth,  and  the  cargo  were  on  shore,  he  had  converted 
it  to  any  improper  purpose,  the  vessel  clearly  would  not 
then  be  answerable. 

But  is  that  this  case? 

What  is  the  contract  here  ?  Simply  this :  To  carry  Hmm 
lumber  to  Jamaica^  provided  the  price  of  lumber  at  the  inter* 
mediate  ports  does  not  reach  a  certain  limit  Has  that  con- 
tract been  performed?  Not  at  all.  The  vessel  only  car- 
ried the  cargo  to  Porto  Rico,  The  vessel  has  not  done  what 
she  UDdertook  to  do.  That  must  always  give  jurisdiction 
to  the  admiralty  in  rem.  ^ 

It  is  all  very  well  for  defendants  in  cases  like  this  to 
chaunt  the  praises  of  the  trial  by  jury ;  but  how  are  we  to 
get  at  a  case  like  this  with  a  jury,  the  most  clumsy  and 
awkward  engine  that  justice  ever  invented  or  condescended 
to  make  use  of?  When  shall  we  find  this  Florida  gentle* 
man,  Mr.  Willey,  within  our  territories?  The  jurisdiction 
of  admiralty  in  personam  may  be  hedged  in  with  propriety, 
because  the  person  is  there  given  to  the  custody  of  a  single 
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judge ;  but  in  rem^  the  jurisdiction  of  admiraltj  is  whole^ 
some,  liberal,  almost  essential  to  the  interests  of  commeroe 
and  to  international  intercoorse.  What  Is  the  basis,  the 
reason  of  it?  Why,  merely  that  the  vessel,  the  thing,  the 
reSj  by  means  of  which  the  benefit  is  obtained,  shall  stand 
security  to  the  other  party  for  the  protection  of  his  rights. 
Now,  to  apply  it  to  this  case,  what  was  the  consideration 
upon  which  the  libellants  put  the  lumber  on  board  the 
Teasel?  Was  it  not  that  it  should  go  to  Falmouth;  pro- 
vided the  price  could  not  be  got  short  of  there?  Is  not 
this  a  contract  to  which  the  vessel  is  bound  ? 

What  is  the  breach  of  the  contract?  Why,  that  the 
lumber  was  taken  out  of  the  vessel  at  a  port  short  of  her 
.destination.  Is  not  this  a  breach  of  the  contract,  and  upon 
<iUummaref 

The  master  was  not  to  land  the  lumber  at  St  Johns  to 
see  what  the  price  was,  and  then  to  seU  it  if  it  reached  a 
certain  point— not  at  all. 

The  libel  distinctly  charges  that  he  went  to  St.  Johns, 
aad  there,  without  making  any  ejffbrt  to  get  the  price  limit- 
ed, sold  iU 

The  distinct  breach  charged  is,  then,  that  the  master  de- 
livered the  cargo  at  SL  Johns,  instead  of  Falmouth. 

It  is  not  that,  acting  as  consignee,  he  misconducted  him- 
selC  He  never  was  consignee.  The  consignee  was  at  Fal-. 
mouth,  and  is  expressly  pointed  out  in  the  letter  of  instruct 
tions;  and  the  master  could  not  be  coTisignee,  unless  the 
price  limited  was  reached  short  of  Falmouth,  and  that  case 
never  occurred.  He  never  wi^  consignee,  therefore,  and 
the  very  first  stick  of  lumber  that  he  lifted  to  land  it  at  St 
Johns,  was  Med  in  violation  of  the  contract 

K  he  had  been  authorized  to  land  and  wait  for  the  mar- 
ket, then  be  would  have  been  consignee,  and  then  the  pre- 
cise case  would  have  arisen  which,  as  the  counsel  for  the 
defendants  suppose,  presents  itself  here. 


122  CHRCinT  OOTJBT 

*" 

Mbdtd  MiL  V.  Tbe  Brig  Tiopnia. 

Bn^  it  mis  ibot  so.  HJe  ms  only  ai^oxized  to  land  libB 
cargo  short  of  Falmoath,  under  oertaiii  cirouinstaiMW. 
Those  cireumftaaces  neyer  existecL    The  loading  of  ike 

\  cargo  is,  therefore,  vh«t  we  com;daui  o£  The  voyage  that 
the  yeesel  tmdertook  to  make  has  not  been  oompdetedL 

It  is  precisely  as  if  the  instniGtiona  had  run  thus :  ^^  Ysu 
wiU  proceed  to  &.  Johns^  and  if  there  you  find  one  of  our  firm 

j  to  receive  the  cargo^  you  vnU  land  it ;  othertoise^  you  wiUfto- 
eeed  to  Falmotiih."  Suppose,  ivilli  the  instruotions^  the  Bias- 
fter  had  gone  to  St  Johns,  and  there  (although  the  partner 
whom  he  was  to  meet  did  not  i^pear)  he  had  landed  the 
eargo  and  sacnfioed  it,  can  there  be  a  doubt  the  jurisdic- 
tion of  the  admiralty  would  have  attached  7  The  oounael 
treats  the  matter  as  if  it  was  the  sale  that  we  objected  ta 
So  we  do.  But  it  is  the  landing  of  the  cargo  for  the  pur- 
pose of  sale,  that  fonhed  the  first  violation  of  die  contract, 
and  which  gives  the  admiralty  jurisdiction. 

For  the  respondents^  it  was  said : 

I.  The  jurisdiction  of  the  Instance  Oourt  of  Admiralty 
over  all  contracts  which  are' of  a  maritime  nature,  may  be 
conceded,  without  prejudice  to  the  demurrer  in  this  case ; 
for  there  is  nothing  concerning  navigation  or  maritime  ser- 
vice involved  in  the  present  oontroversy.  The  broad  pro- 
position that  all  claims  arising  out  of  a  contract  or  course 
of  dealing  which  embraces  any  maritime  matters,  may  be 
enforced  in  the  admiralty,  is  certainly  unsupported  by  au- 
ftority,  and  neve%would  be  tolerated  by  such  lovers  of  the 
common  law  as  the  American  community. 

It  is  not  proposed  to  go  into  the  ancient  discussions 
touching  the  extent  or  limits  of  admiralty  jurisdiotiosi,  nor 
yet  to  burthen  the  court  with  an  extended  review  of  mod- 
em authorities.  Such  a  course  is  not  necessary  in  this 
ease* 
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The  oouQsel  dtte  De  Lomo  v.  BoH^a)  as  an  authoiity* 
This  oertainl J  is  not  extraoTdinaiy,  mnoe,  although  that 
sentence  is  understood  to  have  been  reversed  because  no 
eounsel  could  be  found  hardy  enough  to  ai|^e  in  su]^rt 
of  it,  yet  the  learned  judge  who  pronounoed  it  seems  to 
think  that  for  this  very  reason  its  doc^aines  are  not  over- 
tamed.(i)  Judge  Ware,  in  his  reports— willi  due  submis- 
fflon  to  &e  tribunal  next  in  au&ority  above  him — actually 
questions  the  &ct  of  the  rever8aL(e) 

It  wfll,  however,  be  observed  that  a  policy  of  insurance 
relates  exclusively  to  a  maritime  matter — ^to  wit,  the  perils 
of  iS^  seas ;  and  if  admiralty  jurisdiction  could  be  bus- 
tidned  in  such  a  case,  it  would  not  a£fect  the  present  ques^ 
tion.  Even  the  great  champon  of  admiralty  jurisdiction, 
Judge  Story,  does  not  carry  his  doctrines  to  the  extent 
required  by  the  libellanta. 

In  the  case  cited  from  11  Peters,  page  182,  he  states 
expressly  that  "  the  admirally  has  no  jurisdiction  at  all 
in  matters  of  account  beitween  part  owners,"  such  as  an 
account  of  the  vessel's  earnings,,  or  for  a  part  owner's  ser- 
vices or  advances.  In  the  case  dted  from  10  Wheaton,(d) 
he  says:  ^'In  the  great  struggles  between  the  courts  of 
common  law  and  &e  admiralty,  the  latt^  never  attempted 
to  assert  any  jurisdiction  ex»ept  over  maritime  con- 
tracts.(e) 

Whether  the  admiralty  shall  exercise  «  jurisdiction  co- 
extensive with  the  most  enlai^ed  pnu^oe  of  any  court  of 
admiralty  under  the  civil  law  systems  of  ancient  or  mod- 
em Europe,  or  be  restrained  within  the  narrow  limits  into 
which — in  maintenance  <^  the  sacred  right  of  trial  by  jury, 
iiuift  safeguard  of  private  right,  and  palladium  of  pubUo 

(a)  2  GaUison.  if)  1  Sumner,  565,  and  564,  668. 

(c)  1  Ware,  152.  (d)  See  6  CondeDi.  B.  118. 

(e)  See,  also,  1  Mason,  609. 
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Kberty,  equally  dear  to  Engliflhmen  ancHLmericana— it  was 
forced  by  the  firm  and  steady  action  of  the  English  conits 
of  common  law,  need  not,  we  apprehend,  now  be  decided. 
In  different  circuits,  certainly,  very  different  views  are  en* 
tiertained  upon  it.  Mr.  Justice  Story,  with  a  zeal  and 
learning  which  does  him  great  credit,  stands  forth  the 
champion  of  the  former  position ;  but  other  judges,  with 
equal  ability,  and,  we  think,  a  more  sound  conception  of 
the  principles  of  our  constitution,  and  the  nature  of  our 
judicial  system,  maintain  the  latter.  Vide  Bains  v.  TJia 
Oaikarine,(a)  Ramsay  v.  The  Allegre^{b)  The  Grand  Il*ri.(c) 
The  fate  of  this  question,  whenever  presented  to  the  court 
of  dernier  resort^  admits  of  little  doubt 

To  say  that  the  admiralty  jurisdiction  extends  to  all 
maritime  contracts,  is  not  advancing  a  step  in  the  argu- 
ment ;  for  it  remains  to  be  determined  what  are  maritime 
contracts.  It  seems  to  us,  that  the  just  limit  to  this  juris- 
diction, in  respect  to  contracts,  is  that  it  embraces  all  those 
that  relate  to  the  actual  operation  of  navigating  the  high 
seas ;  to  this  extent  it  is  beneficial,  perhaps  necessary,  to 
international  commerce.  Beyond  this,  the  jurisdiction  is 
wholly  useless,  and  is  actually  forbidden  by  law ;  for,  in 
all  other  cases,  the  common  law  is  as  competent  to  giye  re- 
lief to  the  suitor  as  a  court  of  admiralty.  (Judiciary  Act, 
24th  Sept.  1789,  sec.  9.) 

This  would  iriclude  suits  for  mariners'  wages,  for  supplies 
and  repairs,  furnished  vessels  actually  engaged  in  maritime 
commerce,  marine  hypothecations,  suits  in  rem  to  enforce 
the  payment  of  fireight,  and  controversies  between  part 
owners  as  to  the  possession  and  employment  of  such  vessels ; 
but  not  a  policy  of  insurance,  nor  a  controversy  in  relation 

{a)  1  Bald  561.  (6)  12  Wheat  611,  ^ 

[c)  1  Paine,  76;  1  Kent's  Com.,  p.  S52,  Ist  edition. 
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to  the  sale  of  a  (Wgo  in  a  foreign  port,  bj  the  copsignee 
thereof. 

The  counael  for  the  libellant  cites,  and  the  libel  seems 
framed  upon  the  doctrine  contained  in  a  note  to  Dunlap'» 
Practice^  488.  Without  entering  into  the  question  whether 
those  cases  are  correctly  decided  or  not,  let  it  be  observed 
that  they  are  all  decided,  with  some  apparent  misgivings 
on  the  part  of  the  courts  as  to  the  question;  and  jet, 
they  only  assert  the  jurisdiction  of  the  admiralty^  to  en- 
finrce  the  specific  lien  given,  even  by  the  common  law, 
for  freight  earned  by  a  vessel  for  transporting  goods  upon 
the  high  seas.  Do  these  cases  assert  that  every  commercial 
adventure  entered  into  by  merchants,  in  which  one  of  the 
contracting  parties  owns  a  ship  that  is  used  in  some  branch 
of  the  operation,  may  be  drawn  into  the  admiralty  ?  Surely 
not  We  presume  this  court  would  hardly  entertain  a  suit 
on  a  policy  of  insurance,  and  yet  such  a  suit  would  possess 
much  more  of  a  maritime  nature  than  the  present  libel. 

The  general  phrase  found  in  elementary  writers,  that  a 
charter  party  is  a  maritime  contract,  of  which  a  court  of 
admiralty  has  jurisdiction,  unsupported  and  unexplained  as 
it  is  by  adjudications  on  the  point,  is  as  unsafe  and  unsub- 
stantial a  basis  on  which  to  rest  this  jurisdiction,  as  the  like 
reniark,  in  the  same  '^  authorities,"  in  relation  to  a  policy 
of  insurance.  Surely  if  the  jurisdiction  now  claimed  had 
any  rightful  existence,  some  traces  of  it  would  be  found  in 
actual  adjudication.  The  sUence  of  Westminster  Hall  is 
often  appealed  to  as  evidence  against  a  common  law  claim. 
The  silence  of  the  admiralty  is  evidence  here. 

n.  The  present  case  presents  a  contract  for  the  carriage 
of  a  quantity  of  lumber  to  the  West  Indies,  and  a  market ; 
with  a  letter  of  instructions,  sent,  as  the  libel  states,  to  who- 
ever should  go  as  master  in  the  vessel,  appointing  him  con- 
siffnee  of  the  lumber,  and  prescribing  the  conduct  to  be  pur- 
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floed  b J  him  in  inspect  to  the  Bale  of  ii^  carjgo,  and  dispo^ 
HLtion  of  the  proceeds. 

The  yeflsel  peifonned  her  voyage^  agreeably  to  the  char- 
ier party,  to  a  port  i&  the  West  IndieS|  a  port  indicated  to 
the  ooQsignee  in  the  letter  of  instructions,  as  a  market;  and 
there,  im  land^  acting  as  coneigMt  of  the  cargO|  the  mastear 
sold  the  cargo  as  he  was  directed  to  do  by  his  instructions^ 
bat  bdow  the  prescribed  price. 

This.is  matter  of  contract  (»  of  tobt.  If  of  tort,  it  was 
not  committed  by  the  master,  as  masUr^  but  as  consignee^ 
nor  was  it  committed  stiper  aitum  mcare;  and,  therefore^  tho 
Instance  Court  of  Admiralty  has  not  jurisdiction  of  it,  espe* 
dally  in  rem  againdt  the  property  of  the  owners  of  the  ¥«6» 
8eL(a) 

If  it  is  matter  of  contract,  then,  it  is  for  executing,  im* 
perfectly  and  improperly,  a  contract  made  on  land,  where* 
by  the  master  was  to  act  as  canmgnee  of  the  cargo,  to  receive 
it  as  such  in  ^foreigti  port^  and  (here  sell  it  The  whole 
maritime  matter  of  the  case,  everything  bel<mging  to  the 
seas,  or  constituting  any  part  of  the  charter  party,  or  con* 
tract  of  affreightment,  is  performed;  but,  after  the  deliver; 
of  the  cargo  to  the  eansigrtee^  at  the  market  or  land  by  lam 
selected,  he  has  been  guilty  of  a  departure  from  instnuy 
tions  in  (he  Tnanner  of  sale.  Suppose  the  breach  of  instnicp 
tions  had  confiisted  of  a  n^lect  to  advise,  as  to  the  return 
of  proceeds  invested,  by  which  the  libellants  omitting  to 
insure  had  suifezed  a  loss.  Surely  this  would  not  give 
admiiodty  jurisdiction  tn  rem,  to  enfia^  a  claim  for  dam« 
ages  against  Ite  vessel  which  took  out  the  (»iginal  cargo. 
The  charaeteiB  of  master  and  consignee  are  altogether 
cBstiniet  and  independent,  and  will  be  $o  deemed,  even 
where  the  offioe^  coincide  in  the  same  individusL    The 

(a)  1  Boiili^  Prao.  50;  2  Bio.  Civ.  k  Adm.  law,  144;  2  Peters*  Adm. 
dec  Appendix;  74. 
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kw  will  then  regird  the  mdividual  as  holding  the  o&e 
offiee  or  the  other,  according  to  his  actual  position  and  emr 
plojment  at  the  time  of  the  act  to  be  diflcussed.  Per 
Kent,  J«,  Kendrick  y.  De1afield»{a) 

In  this  case  there  can  be  no  doubt  on  that  point;  when 
the  master,  as  eonaigiiee,  detemdned  to  sell  at  the  fiist  port, 
he  acted  in  his  character  g£  consignee;  his  sale  was  in  the 
chaneter  of  consognee.  That  sale  is  the  act  complained  o:^ 
it  is  the  aet  of  a  commercial  agerU  in  the  land  service^  hay- 
ing no  connection  whatever  with  the  navigation  of  the  aea% 
or  any  matter  maritime,  and  its  legal  merits  must  be  tested, 
by  the  roles  of  the  common  law,  before  a  jury. 

The  le&rence  in  the  charter  party,  to  the  &ct  that  the 
master  would  probably  be  selling  agent,  is,  properly,  no^ 
part  of  the  charter  party,  as  such*  K  an  agreement  relatiye 
to  ocmimeice  on  land  be  written  upon  the  same  paper  with 
an  agreement  relative  to  matters  maritime,  the  jurisdictioa 
over  the  whole  contract  would  not  thereby  be  conferred 
vpon  the  admiralty ;  particularly  if  the  whole  matter  oomr 
plained  o^  and  in  respect  to  which  the  breach  occurred,  re- 
lated to  the  first  branch. 

Even  applying  to  such  a  case  the  grasping  maxim  of 
chancery,  that  jurisdiction  existing  for  one  purpose,  the  ad* 
snralty  may  retain  it  generally,  would  do  the  libellants  no 
good ;  for  no  breach  of  the  contract  is  complained  of  in 
ibat  part  of  it  which  has  a  maritime  aspect  The  maiitimei 
(Miction  to  cany  the  goods  to  the  market  in  the  West  lur- 
dies,  which  liie  shipper's  conagnee  should  select  for  its  sale^ 
was  fully  performed. 

Tlie  only  object  of  referring  to  the  sale  in  the  charter 
party,  was  to  negative  the  idea  of  any  @»atar  charge  than 
a  oommrasion ;  tEoA  ^ist,  it  will  be  observed,  is  to  be  paiti; 

(•)  %  QtSaoM,  73. 
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not  to  the  owner,  but  to  the  master:  no^as  freight,  but  as  a 

commission  for  selling ;  it  is,  by  force  of  liiat  term,  a  land 

matter.    The  shipper  need  not  to  have  selected  the  master 
.  as  his  consignee ;  he  was  at  liberty  to  select  whom  he 

pleased  for  that  ofl&ce. 
^     On  the  whole,  it  is  respectfially  submitted  to  the  court, 

that  the  libel  does  not  present  a  claim  of  a  maritime  nature, 
i  and  that  the  libel  was  properly  dismissed.    The  sentenoe 

should  be  aSBrmed  with  damages,  for  the  vexation  and  do' 

lay  of  this  appeal. 

Thompson,  J. : — This  case  is  brought  up  by  appeal  from 
the  decree  of  the  District  Court,  dismissing  the  libel  for 
want  of  jurisdiction. 

The  argument  of  the  appellant's  counsel  seems  to  assume 
that  the  letter  of  instructions  is  to  be  taken  as  a  part  of  the 
charter  party,  and  to  receive  the  same  construction,  and  be 
subject  to  the  same  jurisdiction,  as  if  incorporated  in  the 
charter  party.  [1]  I  by  no  means  mean  to  admit  that  if  this 
had  been  the  case,  it  would  not  have  made  any  difference 
with  respect  to  the  jurisdiction  of  the  court.  If  a  charter 
party  embraces  stipulations  purely  of  a  personal  nature, 
having  no  relation  to  a  maritime  service,  in  the  safe  carry- 
ing and  delivery  of  the  cargo,  the  admiralty  jurisdiction  of 
the  District  Court  could  not  reach  the  case  and  afford  re* 
lief  for  a  breach  of  such  part  of  the  contract.  But  it  seems 
to  me  that  the  instructions  in  this  case  are  entirely  inde- 
pendent of  the  charter  party ;  they  bear  different  dates, 
and  were  not  executed  at  the  same  time.    The  latter  bears 

k 

[1]  "The  general  rule  which  our  coorts  of  law  have  adopted  in  the  con- 
Btruction  of  thia^  aa  well  as  other  mercantile  instruments,**  says  Mr.  Abhott^ 
(Tr.  on  Shipping,  p.  250,)  is,  that  the  construction  should  be  liberal,  agreeable 
to  the  real  intention  of  the  parties,  and  conformable  to  the  usage  of  trade  in 
general,  and  of  the  particular  trade  to  which  the  contract  relates." 
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date  the  14tih  of  Mafch,  and  the  former  on  the  22d  of  April, 
1840.  The  charter  party  is  for  a  voyage  •to  the  West  In- 
diesy  and  a  market  generally ;  and  the  iytructions  limit  the 
delivery  of  the  cargo  to  certain  specified  places.  [1]    But 

[1]  "If  by  the  terms  of  the  charter  partj/'  says  l£r.  Abbott,  C^r.  on  Shlp- 
|Hng^  p.  376,  ei  seq.,)  "  a  particular  number  of  days  is  stipulated  for  the  de- 
Krery,  either  generally  or  by  way  of  demurrage,  the  master  must  wait  the 
appointed  time  for  that  purpose,  reckoning  the  days  from  the  time  of  the 
di^^  aifiTal  at  the  nsoal  place  of  discharge  in  the  port,  and  not  at  the  port 
merely.  These  charges  are  in  ordinary  cases  primage,  and  the  usual  petty 
average,  as  expressed  in  the  bill  of  lading ;  in  case  of  any  loss  that  became 
the  aabject  of  general  average,  the  ci^dl  law  imposed  upon  the  master  the 
doty  of  adljtisdng  and  settling  such  average,  and  •  obtaining  from  the  owners 
of  the  cargo  saved  the  sums  to  be  paid  as  a  contribution  to  the  loss,  and  al- 
lowed him  to  detain  the  cargo  for  that  purposa  This  power  of  detaining  the 
cargo  is  also  given  by  the  laws  of  Oleron,  and  by  the  French  ordinance.  It 
is  said  to  be  the  practice  in  this  country,  in  the  case  of  a  general  ship,  for 
the  master  to  take  security  from  the  merchants  before  he  delivers  the  goods, 
ftr  payment  of  their  shares  of  this  oontribution  when  the  average  shall  be 


"If  goods  are  conveyed  in  pursuance  of  a  charter  party,  the  right  of  d^ 
teofatm  for  the  freight  may  depend  upon  the  terms  of  the  particular  contract: 
vfaere  there  is  no  special  contract,  as  in  the  case  of  a  general  ship,  the  mas- 
ter is  not  bound  absolutely  to  part  with  the  possession  of  any  part  of  his  car- 
go^ until  the  freight  and  other  chaiges,  due  in  respect  of  such  part,  are  paid. 
Vafin  informs  us  that  the  entire  contents  of  a  single  bill  of  lading  are  to  be 
oooaidered  as  one  part,  although  consistmg  of  very  different  articles,  but  that 
the  contents  of  one  bill  of  lading  are  not  bound  to  the  payment  due  for  the 
ODDtsBts  of  another  bill  of  lading,  although  consigned  to  the  same  person. 
In  tills  ooontry,  however,  it  has  been  held,  that  the  master  may  detain  any 
part  of  the  merchandise  ibr  the  freight  of  all  that  is  consigned  to  the  saaie 
penon,  which  seems  to  be  a  more  reasonsable  and  convenient  rule.  The 
master,  however,  cannot  detain  the  goods  on  board  the  ship,  until  these  pay* 
nenii  are  made,  as  the  merchant  would  then  have  no  opportuni^  of  exam- 
hung  fteir  condition.  By  the  ordinance  of  Wisbuy,  and  also  by  the  French 
orcUaanco,  th^  master  may  seize  and  detam  the  goods  in  the  lighten^or  barges^ 
vfaich  are  transport  them  to  the  quay,  and  by  the  former  he  may  detain  the 
figfaten  by  the  ship's  side.  Cleirac,  in  his  commentary  on  the  laws  of  Oleron, 
mj9  that  the  same  power  is  given  by  the  ordinance  of  Philip  the  Second 
•ad  by  the  Ckmsolato  del  Mare,  and  that  the  latter  allows  bun  to  detam  goods 

Vol.  IL  9 
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whaX  is  more  important  in  the  present  case,  the  instmctioos 
contain  stipulations  for  services  to  be  rendered  on  land  in 
relation  to  the  dispositions  of  the  caz^ ;  and  besides,  the 
duty  and  nndertaldng  of  Ihe  charterer,  are  not  left  to  rest 
upon  his  liability  growing  out  of  the  charter  party,  but  he 
enters  into  a  special  contract  in  relation  to  matters  contain- 
ed in  the  instructions,  which  affi>rd  a  reasonable  inference 
that  the  parties  did  not  understand  the  charter  party  and 
letter  of  instruotions  as  one  instrument  But  this  is  not  the 
real  and  &tal  objection  to  the  jurisdiction  of  the  court.  The 
i^atuie  of  the  services  stipulated  to  be  rendered,  which  fi>rm 
the  aulyect-matter  of  the  reUef  sought  by  the  libel,  does  not 
belong  to  the  admiralty  jurisdiction  of  the  court  It  wai 
not  of  a  maritime  character;  it  did  not  relate  to  the  safe 
carrying  and  delivery  of  the  cargo,  or  anything  to  be  done 
upon  the  high  seas,  but  related  'entirely  to  the  sale  of  the 
cargo  and  matters  to  be  done  after  the  termination  of  the 
charter  party  and  safe  landing  of  the  cargo.  The  whole 
complaint  in  the  libel  rests  upon  alleged  violations  of  these 
instructions  by  selling  the  caigo  at  a  lesai.  price  than  maa 
thereby  limited.  This  is  matter  belonging  entirely  to  oourta 
of  oommon  law. 

eqpnl  in  vihie  to  four  timea  the  anKmat  of  tfaa  fraig^t.  Tbe  or^naaet  of 
Bolfeerdam  aUowathe  master  to  detain  tlie  goods  Ibr  fak  iMght)  bot  leqalna 
hiB  to  unload  a«d  take  oaie  of  them,  that  they  may  not  be  diminiabed  or 
spotted.  InSnglandtliopnustloeis  to  send  aochgoodaaaaienolreqiilfod 
t»lio  landed  ai  my  particalar  dock  to  a  pobllo  whaiC  and  older  the  wfaail^ 
iagere  not  to  patt  with  thesi  till  the  freight  and  other  efaaigea  aie  pa&d,  iftfaa 
BMM^  ia  doubtftil  of  the  pagrmenL  And  by  the  kw  of  ISnghmd^  if  the  maai 
taroaee  pacta  nUhthe  poowflBian  out  of  the  hands  of  hhaaelf  and  hie  agenti^ 
he  loaea  hia  tteo  or  hold  upon  the  goods^  and  cannot  aAarwaida  ndUm 
them,  tftheoaaterlandhiagoodaatanypartioakrivhttfordcx^inobe* 
dieaeetoanaotof  Firiiameiit,  he  does  not  thereby  part  with  hiB  lien.  If 
goodaarelaadadoraDldhjthe  offimnof  theOostoa^  tbefrei^tnelhar* 
ii«  been  paid,  the  piodaBaoftfaoMtoJa  to  ba  fint  aipiMto  tlw  paymmt 
eTtibalMi^ 


OF  THE  UNITED  STATES.  ISl 

The  Schooner  Wave  v.  Hyer  et  aL 

!  I  am,  accordingly,  of  opinion  tliat  the  decree  of  the  Dis- 

I  tiict  Judge  ought  to  be  affirmed* 


Thb  Schooksr  Wavb,  Appellants^  v.  Hyeb  bt  al.,  Be- 
spondenis. 

JL  flthror  is  one  who,  wlthont  any  particular  relation  to  a  vessel  in  distress, 
proflbrs  usefol  service,  and  gives  it  as  a  volunteer  adventurer,  without  any 
{KB^xisting  covenant  that  connected  him  with  the  duty  of  employing  him- 
8^  for  the  preservation  of  the  vesseL 

Salvage  is  not  allowed  in  cases  where  it  would  hold  out  a  temptation  to  a 
dereliction  of  duty ;  and  therefbre,  in  general,  seamen,  pilots  and  passen- 
gers cannot  sustain  a  claim  for  salvage  for  the  ordinary  assistance  they  may 
have  aflbrded  a  vessel  in  distress,  it  being  no  more  than  their  duty ;  but 
fir  extraordinary  exertions  beyond  their  duty,  such  claim  has  been,  by  the 
general  maritime  law,  sometimes,  though  very  rarely,  allowed  and  admitted 
with  extreme  caution. 

JM  where  the  service  perfbrmed  is  required  by  law  as  a  duty,  it  is  a  rule 
addiitling  of  no  exception  that  it  cannot  be  set  up  as  a  salvage  service. 

lad  therefbre,  where  the  laws  of  New  York  (adopted  by  Congress)  make  it  a 
part  of  the  official  duty  of  pilots  to  assist  vessels  in  distress,  it  was  held 
that  they  were  not  entitled  to  salvage  for  rendering  such  assistance. 

The  rale  of  the  common  law  oonrts  of  England  that  a  pUot  cannot  sue  in 
AdtoirBlty  on  a  contract  fbr  services  to  be  perfbrmed  on  a  navigable  river, 
or  waters  within  the  body  of  a  county,  does  not  prevdl  here.  Pilotage 
aenrices  partake  so  much  of  a  maritime  character,  that  under  our  system 
and  the  grant  of  admiralty  and  maritime  jurisdiction  to  the  district  courts^ 
flOfih  a  suit  may  be  maintained  in  those  oourts'in  the  absence  of  any  legis- 
lative provision  on  the  subject  of  pilotage. 

BntUie  jttrfadietion  of  the  District  Courts  is  not  exclusive  over  such  cases. 
There  ia  nothing  in  the  nature  of  the  remec^  or  of  the  subject-matter  which 
can  take  away  the  jurisdiction  of  the  common  law  courts.  And  the  saving 
in  the  judiciary  act  of  the  right  to  a  common  law  remedy,  is  a  full  recog- 
nition of  a  concurrent  jurisdiction  in  those  courts  of  oases  which  may  be 
deme^mfciatwl  admiralty  and  maritime  oaoses^  where  they  before  had  such 
jBiiadictioii. 

Kor  is  the  mere  grant  m  the  oonstitution  of  cased  of  admiralty  and  maritime 
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Jorifldiction  to  the  courts  of  the  Union  neceasarilj  exdusiTei  nor  a  denial  of 
the  exercise  of  jurisdiction  by  the  courts  of  the  State  in  such  cases.  Con- 
grem,  however,  mighty  under  its  power  to  regulate  commerce,  establish  by- 
law a  system  of  pilotage  in  ports  and  harbors,  and  give  its  courts  exda* 
Bive  jurisdiction  of  cases  arising  under  such  law. 

In  the  State  of  Hew  York,  however,  the  District  Oourts  have  no  juiisdictioii 
[  at  all  over  cases  of  pilotage  service ;  Congress  has  adopted  the  law  of  the 
State  regulating  pilots,  and  that  law  has  provided  for  compensating  pilots 
for  both  ordinary  and  exbaordmaiy  services  of  all  kinds»  and  has  g^ven  to 
the  Board  of  Wardens  power  to  decide  what  such  compensation  shall  be. 
And  CJongress  having  adopted  the  State  law  previously  to  the  passage  of 
the  judiciary  act,  cases  of  pilotage  service  were  not  embraced  in  the  geoeral 
obligation  of  admiralty  and  maritime  jurisdiction  to  the  District  Courta 
within  the  State. 

The  legislature  may  superadd  to  the  ordinary  duties  of  a  pilot  any  others 
which  it  may  think  proper;  and  the  Ukw  of  New  Tork  having  provided 
for  the  payment  of  pilots  who  should  exert  themselves  for  the  preservatioa 
of  vessels  appearing  in  distress  and  in  want  of  a  pilot  on  the  coast,  it  was 
held  that  the  degree  of  distress  could  not  change  the  character  of  the  ser- 
vice, or  convert  pilots  into  salvorS)  so  as  to  give  the  District  Court  jurisdic- 
tion. 

The  schooner  Wave,  in  leaving  the  port  of  New  York,  when  nearly  opposito 
the  Quarantine  Ground,  struck  a  cake  of  ice  which  out  a  hole  in  the  bottom 
of  the  vessel,  and  when  near  Sandy  Hook  she  was  water-logged  and  in  a 
sinking  condition,  and  with  great  difficulty  kept  above  water.  She  fired 
guns  and  made  signals  for  a  pilot,  and  afterwards  signals  of  distress.  Tho 
pilot-boat  Gazette,  being  about  two  miles  distant,  and  coming  into  port| 
manned  and  owned  by  the  liboUants,  who  were  all  pilots  of  the  port^ 
made  for  the  Wave,  rendered  her  all  the  assistance  in  their  power,  stop- 
ped her  leak,  and  saved  her  from  sinking  or  being  run  ashore.  They  also 
transferred  a  part  of  her  cargo  to  the  pilot  boat  and  brought  it  to  the  dty, 
and  one  of  them  remiuned  on  board  the  Wave  until  she  reached  the  city, 
after  three  days  of  troublesome  navigation.  Held,  that  there  was  no  daim 
for  salvage. 

This  case  came  up  on  appeal  from  the  District  Court  of 
the  Southern  District  of  New  York.  It  was  argued  at  the 
May  term  of  this  court,  and  lay  over  for  advisement  untfl 
the  October  term. 

The  respondents  libelled  the  Wave,  in  the  court  below, 
for  salvage.    They  were  all  at  the  tune  of.  the  services  tea- 
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dered  Ae  Wave,  either  branch  or  deputy  pilots  of  the  port 
of  New  York,  duly  commiiasioned  und^  the  laws  of  the 
State,  and,  as  such,  jointly  owned  the  pilot-boat  Gazette, 
for  whose  services,  and  those  of  her  crew,  the  libel  to  ob-  j 
tain  salvage  was  filed,  ! 

The  Wave  sailed  from  New  York  on  the  2d  of  Februr 
aiy,  1881^  bound  for  Brazos,  in  Mexioa  Previous  to  this  . 
time,  the  piers  and  slips  had  for  several  days  been  so 
blocked  up  with  ice  as  to  prevent  vessels  from  putting  to 
sea,  unless  by  watching  a  &vorable  moment  On  the  2d, 
the  Wave,  having  had  signals  standing  the  day  previously 
and  that  day  for  a  pilot,  and  not  being  able  to  get  one,  al- 
though one  had  been  on  board  of  her  and  promised  to  re- 
turn, took  advantage  of  an  opening  in  the  ice,  got  into  the 
stream,  and  had  every  prospect  of  getting  sad^y  to  sea 
without  one;  but  when  nearly  opposite  the  Quarantine 
Ground,  she  ran  into  a  field  of  ice,  and  struck  a  cake  which 
cat  a  hole  in  the  bottom  of  the  vessel :  and  when  near 
Sandy  Hook,  she  was  water-logged  and  in  a  sinking  condi- 
tion, the  crew  exerting  themselves  greatly  to  keep  her 
above  water.  They  fired  guns  and  made  signals  for  a  pilot^  . 
and  afterwards  signals  of  distress,  in  consequence  of  which 
the  pilot-boat  Grazette,  under  the  command  of  John  Hyer, 
which  was  about  two  miles  distant,  coming  into  port^  made 
fi)r  the  Wave,  and  soon  reached  her.  Capt  Hyer  and  his 
men  (one  of  whom  was  the  pilot  who  had  that  morning 
been  on  board  the  Wave  while  lying  at  the  whan^  and 
promised  to  return  and  pilot  her  put,  but  who  did  not  re- 
tmn)  immediately  rendered  all  the  assistance  in  their  pow^ 
to  free  the  vessel  and  stop  her  leak,  in  which  they  were 
Buocessfril.  They  also,  with  the  assistance  of  the  crew  of 
the  Wave,  transferred  a  part  of  the  cargo  of  the  latter  to 
the  pilot  boat,  and  in  this  condition  both  vessels  returned 
to  the  city — ^the  pilot  boat  directly — ^but  the  Wave,  with 
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Capt.  Hjer  on  board,  having  to  encounter  lougli  and  eold 
^weather,  and  delaj,  not  leaching  the  city  until  the  5th  of 
Febiiwry.  The  asaistanoe  rendered  by  the  pilots  was  prob* 
ably  the  means  of  preventing  the  Wave  from  anking  or 
being  run  on  shore,  as  there  was  no  appearance  of  anj 
other  relie£  Capt  Hyer,  soon  after  going  on  board  the 
Wave,  obtained  from  Capt.  Harriman,  her  master,  a  docu- 
ment piucporting  to  resign  her  into  the  former's  charge,  and 
^whioh,  it  was  insisted  by  the  libellants,  showed  that  he  did 
not  take  chaige  of  her  in  his  character  of  pilot  .  The  court 
below  decreed  the. sum  of  $1,108  78  as  salvage,  with  costs 
and  counsel  ifees  to  the  libeUants. 

On  appeal  from  this  decree,  W.  J^asaon  on  the  part  of 
the  owners  of  the  cargo,  and  JS.  Paine  and  A.  TFl  Dodgfe  &r 
the  owners  of  the  vessel,  contended  for  the  foUowing  pom.- 
tk>ns,  in  'opposition  to  the  principles  of  the  de(»:ee : 

1.  That  the  Pistnct  Court  had  no  jurisdiction  €i  the 
ease,  the  same  having  been  given,  by  the  laws  of  the  Stated 
exclusively  to  the  wardens  of  the  port  of  New  York,  who 
were  to  determine  the  compensation  to  be  allowed  to  pilots 
for  extraordinary  services  rendered  to  vessels  in  distress  ;(a) 
and  that  it  was  impolitic  to  interfere  with  the  regulations 
of  the  State  on  this  suligeot,  which  had  adopted  a  complete 
qrstem  for  the  government  and  compensation  of  its  pilots^ 
placing  them  under  the  control  of  the  Board  of  Wardens^ 
which  was  created  principally  to  have  charge  of  them* 
That  such  a  supervision  was  peculiarly  necessary  over  a 
body  of  men  brought  and  kept  together  by  law,  entrusted 
with  duties  so  important  to  commerce  and  humanity,  en* 
joying  certain  exclusive  privileges,  and  exposed  to  the 
temptation,  and  having  the  opportunity  of  abusing  their 
trust;  and  that  this  supervision,  given  to  the  wardens^ 
ought  to  be  left  entire,  and  not  be  interfered  with. 

(a)  Act  of  Veh.  1»&  1819,  5  SesB.  Iav8»  art  11,  sea  la.  • 
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2.  I^t  Congresfl,  under  its  constitutlonkl  power  to  regu- 
late commerce,  liad  passed  a  law  leaving  the  regulation  of 
their  pilots  ia  port  to  the  several  Statea  That  Congress 
could  lawfallj  do  tdiis,  and  was  not  obliged  by  the  consti  < 
tution  to  vest  in  the  courts  of  the  United  States  jurisdiction 
over  cases  which  were,  by  the  pilot  laws  of  the  State,  vest- 
ed in  its  own  tribunals,  although  such  cases  might  other- 
wise have  belonged  to  the  admiralty  jurisdiction ;  and  that 
as  this  law  was  passed  by  the  same  Congress  as  that  whicb 
passed  the  judiciary  act,  giving  the  District  Court  its 
admiralty  jurisdiction,  and  only  a  few  weeks  before  the 
passage  of  the  judiciary  act^  it  was  clear  Congress  did  not 
int^ftd  to  give  that  court  jurisdiction  over  pilots,  where  it 
was  already  vested  by  the  State  in  its  own  courts. 

8.  Hat  the  pilots  in  this  case  had  done  no  more  iiiaii 
ftey  were  required  to  do  by  law — ^no  more  than  their  duty ; 
a&d  that  it  was  an  invariable  principle  that  no  one  could 
entitle  himself  to  salvage  by  performing  his  duty.  And 
that^  besides,  they  were  not  entitled  to  compensation  (m 
ealvage  principles,  and  of  course  could  not  sue  as  salvors. 

4.  That  if  this  was  to  be  deemed  a  case  of  pilotage,  how- 
ever extraordinary  the  compensation  to  which  the  pilots 
might  be  entitled,  a  court  of  admiralty  has  no  jurisdictioa 
over  it,  as  it  occurred  within  the  body  of  a  county ;  and, 
being  a  common  law  case,  the  common  law  courts  have  ez- 
dmive  jurisdiction  of  it. 

5.  That  the  libellants,  being  out  in  their  boat  in  discharge 
of  their  official  duties  at  the  time  they  boarded  the  Wave, 
could  not,  by  any  agreement  with  her  captain,  divest  them- 
selves  of  their  official  character ;  and  that  the  attempt  to 
do  it  was  a  fraud  upon  the  law.(a)  That  the  act  of  the 
State  requires  pilots,  on  boarding  a  vessel,  to  exhibit  their 
printed  instructions  fix)m  the  wardens,  under  a  penalty  of 

{a)  I  Caino's  Rep.  104. 
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ten  dollais ;  and  that  this  provision  was  obviously  designed 
to  prevent  their  assuxning  to  act  in  any  other  capacity.(a) 

A.  Burr  and  W.  Q.  Morion^  on  behalf  of  the  libellants, 
controverted  these  positions,  and  supported  the  decree. 

Thompson,  J. : — ^The  respondents  filed  a  libel  in  the  Dis- . 
trict  Court,  claiming  an  allowance  as  salvors  of  the  schooner 
Wave  and  her  cargo ;  and  the  court^  by  its  decree,  allowed 
as  salvage  one-tenth  of  the  appraized  value  of  the  vessel 
and  cargo  to  the  libellants,  amounting  to  $1,103  78.  From 
this  decree  an  appeal  has  been  taken  to  this  court 

Some  of  the  questions  involved  in  the  discussion  at  the 
bar,  as  connected  with  the  circumstances  of  this  case,  are 
new,  and  by  no  means  free  of  diflSculty .  In  our  complica- 
ted system  of  government,  questions  of  jurisdiction  must 
necessarily  frequently  arise ;  they  are  at  all  times  interest- 
ing and  sometimes  doubtful,  and  minds  equally  enlightened 
and  equally  aiming  at  correct  results,  may  nevertheless  ar* 
rive  at  different  conclusions. 

It  will  not  be  necessary  for  me,  under  the  view  which  I 
have  taken  of  the  case,  to  enter  into  a  particular  examina- 
tion of  all  the  points  which  have  been  made  and  discussed 
at  the  bar. 

I  shall  confine  myself  strictly  to  this  case,  which  requires 
me  only  to  decide,  whether  the  libellants  in  the  court  be- 
low, being  pilots  of  the  port  of  New  York,  appointed  imder 
the  authority  of  the  State,  could,  for  the  services  rendered 
by  them,  sustain  in  the  District  Court  a  claim  for  sal* 
vage.[l] 

(a)  Sea  18. 

[1]  A  pilot)  while  acting  in  the  strict  line  of  his  duty,  however  he  may  en- 
title himself  to  extraordinary  pilotage  compensation  for  extraordinaiy  ser- 
TioeS)  as  contradistinguished  from  ordinary  pilotage  for  ordinary  sonrioefl,  can- 
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It  is  admitted  that  the  libellants  are  pilots,  or  officers 
holding  some  station  in  the  pilotage  establishment  for  the 

not  he  entitled  to  claim  salvage.  In  this  respect  he  is  not  distm^ished  from 
anj  other  officer,  pahlic  or  private,  acting  within  the  appropriate  sphere  of 
his  dotj.  But  a  pilot,  as  soeh,  is  not  disabled,  in  virtue  of  his  office,  from 
heooming  a  salvor.  On  the  contrary,  whenever  he  performs  salvage  services 
beyond  the  line  of  his  appropriate  duties,  or  under  circumstances,  to  whidi 
thoee  duties  do  not  justly  attach,  he  stands  m  the  same  relation  to  the  prop- 
erty as  any  other  salvor ;  that  is,  with  a  title  to  compensation  to  the  extent 
of  the  merit  of  his  services,  viewed  in  the  light  of  a  liberal  public  policy.  Bir 
William  Soott,  in  the  case  of  the  Joseph  Harvey,  (1  Bob.  306,)  speaking  upon 
this  subject,  where  pUots  were  claiming  as  salvors,  said,  "  This  is  a  petition 
praying  salvage ;  and  it  is  said  by  his  Majesty's  advocate,  that  it  is  impossible 
ibr  these  persons  to  claim  salvage,  as  there  is  little  more  than  pilotage  due ; 
alUioagfa  it  is  allowed  that  the  court  may,  in  cases  of  pilotage,  as  well  as  of 
salvage  dh-ect  a  proper  remuneration  to  be  made.  It  may  be,  in  an  extra* 
ordinaiy  case,  difficult  to  distmguish  a  case  of  pilotage  from  a  case  of  salvage, 
properly  so  called ;  for  it  is  possible,  that  the  safe  conduct  of  a  ship,  under 
dremiistaiioes  of  extreme  personal  danger  and  personal  exertion,  may  exalt 
a  p&>tage  service  into  sqpethmg  of  a  salvage  service.  But,  in  general,  they 
are  distinguishable  enough ;  and  the  pilot,  though  he  contributes  to  the  safe* 
ty  of  a  diip,  is  liot  to  claim  as  a  legal  salvor."  From  this  langpiagc,  it  is  ob- 
vious that  the  learned  judge  had  in  his  mind  the  distinction  between  extra- 
onlinary  pilotage  services  and  salvage  services,  properly  so  called ;  the  one 
deariy  going  beyond  the  mere  line  of  duty,  and  the  other  going  merely  to 
the  extreme  line  of  duty.  In  the  case  of  the  AqutUa^  I  Rob.  37,  where  a 
magistrate,  acting  in  discharge  of  his  public  duty,  demanded  to  be  considered 
as  a  salvor,  the  same  learned  judge  said:  "  This,  however,  is  certain,  that  if 
a  magistrate,  acting  in  his  public  duty,  on  such  an  occasion,  should  go  be- 
yond the  limits  of  his  official  duty  in  giving  extraordinary  assistance,  he 
would  have  an  undeniable  right  to  be  considered  as  a  salvor."  The  same 
principle  vras  foUy  recognized  by  Mr.  Justice  Washington,  in  the  case  of 
Le  Tigre,  3  Wash.  Oir.  R.  169,  170,  171,  in  which,  after  statmg  that  ordinary 
official  duties  were  not  to  be  compensated  by  salvage,  he  added :  "  Of  this 
I  of  oases  is  that  of  a  pilot,  who  safely  conducts  into  port  a  vessel  in  dls- 
I  at  sea.  He  acts  in  the  performance  of  his  ordinary  duty,  imposed  upon 
him  by  the  law  and  nature  of  his  employment ;  and  he  is,  therefore,  not 
antifled  to  salvage,  unless  in  a  case  where  he  goes  beyond  the  ordinary 
duties  attached  to  his  employment" ,  Mr.  Justice  Thompson,  m  the  case  of 
The  WcftfCf  malntalnB  the   same   doctrine,  upon   an  elaborate  review  of 
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potrt  of  New  York,  and  deriiTing  their  authority  feom  the 
Jaws  of  the  State  of  New  York ;  and  that  the  ^ahoh  scrvke 

I  all  the  cases.  It  has  been  alfio  applied  to  another  rwy  mentoiioos  obm 
of  cases,  we  mean  that  of  seamen,  who^  in  the  oidinarf  ooiuae  of  thiogi^  in 
the  performance  of  their  dutiesi  are  not  allowed  to  become  salvors,  wbat- 
ever  may  have  been  the  perils  or  hardships  or  gallantry  of  their  servioea  in 
saving  the  ship  and  caigo.  We  saj  in  the  ordinary  oourae of  Ihings;  tar  «z- 
traordinary  events  may  occur  in  which  their  connection  with  the  ship  augr 

'  be  dissolved  defadOf  or  by  operation  of  law,  or  they  mi^  exceed  their  pnqier 
dnty,  in  which  cases  they  may  be  permitted  to  claim  as  salvors.  Saoh  w«B 
the  case  of  the  seaman  left  on  board  in  the  case  of  the  BkUreatt,  2  Cranch,  R. 
268 ;  and  such  was  the  exception  allnded  to  in  the  case  of  the  NtfikMrn^  1 
Hagg.  Adm.  R.  226,  237.  (See  3  Kent,  Comm.  Leet  47,  p.  199,  Ut  ettftioa; 
The  Two  Catherines,  2  Mason,  319;  Newman  v.  WaUen,  3  Bos.  and  PqB. 
612.)  In  this  last  case.  Lord  Stowell,  after  saying  that  the  crew  of  a  dt^p 
caxmot  be  considered  as  salvors,  gave  what  he  deemed  the  definition  «f  * 
salvor:  "  What^"  said  he,  "is  a  salvor?  A  peison  who^  withmit  any  |Mr- 
Ucular  relation  to  a  ship  in  distress,  profEers  uaefol  services^  and.  gives  it  w  a 
Folunteer  adventurer  without  any  pre-existing.  oovenaa<t  that  connected  him 
with  the  duty  of  employing  himself  for  the  preservation  of  that  ship."  And 
It  must  be  admitted,  that,  however  harsh  the  rule  may  seem  to  be  in  its  ae- 
tual  application  to  particular  casea^  it  is  well  founded  in  pubttc  policy,  and 
strikes  at  the  root  of  those  temptations  which  might  otherwise  exist  t»  an 
alarming  extent,  to  seduce  pilots  and  others  to  abandon  their  proper  du^^  that 
they  might  profit  by  the  distresses  of  the  ship,  which  they  are  bound  to  navi- 
gate. 

Lord  Tenterden,  in  his  excellent  Treatise  on  Shipping^  ^art  2,  eh.  1^,  a  1, 
p.  148,)  has  defined  a  pilot  to  be  "a  person,  taken  on  board  at  a  partioular 
pUice,  for  the  purpose  of  conducting  a  ship  through  a  river,  road  or  ohamel, 
or  from  or  into  a  port."  HLs  duty,  therefore^  is  properly  the  duty  to  navigale 
the  ship  over  and  through  his  pilotage  limits,  or,  as  it  is  commonly  called,  bis 
pilotage  ground.  The  case,  therefore,  necessarily  presuppoees,  that  the  ship 
is  in  a  condition  capable  of  being  navigated ;  distressed,  if  you  please,  and 
laboring  under  difficulties,  but  still  capable,  in  point  of  crew,  equipments  and 
Bituation,  of  being  navigated.  No  one  ever  heard  of  its  being  witjun  the 
scope  of  the  positive  duties  of  a  pilot  to  go  to  the  rescue  of  a  wrecked  vtssel, 
and  employ  himself  in  saving  h^  or  her  oargo,  when  she  was  whol^  un- 
navigable.  That  is  a  duty  entirely  distinct  in  its  nature,  and  no  more  beloi^ 
ing  to  a  pilot  than  it  would  be  to  snpply  such  a  vessel  with  masts  or  sails^or 
to  employ  lighters  to  discharge  her  caigo,  in  order  to  float  her.    It  is  pvopei^ 
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%ua8  per/oTTned  wiOdn  the  jurisdiction  cfAe  JScUe,  and  witiiia 
the  range  of  the  pilotage  establiflhrneai 

The  character  in  whidi  the  libellants  were  acting,  is  im- 
poortant  in  no  other  point  of  view  than  for  the  purpose  cf 
deciding  what  duty  was  imposed  upon  them  as  pilots  with 
'  respect  to  this  vessel  .under  the  circumstances  in  which  she 
was  found;  for  I  apprehend,  if  thej  did  no  more  than  was 
tiieir  duty  to  do  as  pilots,  it  is  very  dear  they  cannot  set 
tiiemselves  up  as  salvors. 

We  have  in  the  case  of  The  NepduneXa)  Lord  StoweU's 
j^cplanation  or  description  of  the  character  of  a  salvor, 
which  is  p^haps  as  accurate  as  is  anywhere  to  be  found 
in  the  books.  A  salvor,  says  he,  is  a  person  who,  without 
imy  particular  relation  to  a  ship  in  distress,  proffers  useful 
aervioe,  and  gives  it  as  a  volunteer  adventurer,  without  any 
pre-existing  covenant  that  connected  him  with  the  duty  of 
employing  himself  for  the  preservation  of  that  ship ;  and, 
therefore,  he  says,  the  crew  of  a  ship  whose  stipulated  duty 
it  is  to  protect  that  ship  through  all  perils,  cannot  be  con- 
«idered  salvors.  He  adds,  that  he  will  not  say  a  case  can- 
not exist  where  they  might  daim  sis  salvors,  but  they  must 
be  very  extraordinary  circumstances  indeed,  lor  the  geu- 
ecal  role  is  very  strong  and  inflexible,  that  they  are  not 

(a)  1  Haggara,326. 

a  salvage  service,  involving  duties  and  responsibilitiefl^  for  which  his  employ- 
ment may  peculiarly  fit  him ;  but  yet  in  no  sense  included  in  the  duty  of 
navigating  the  ship.  Iiord  Alvanley,  in  Keunnan  v.  WaUerSj  3  Bos.  and  PulL 
616,  pots  a  case  fltf  Aori  of  that,  which  is  here  presented,  as  a  dear  case  of 
salvage.  "  Suppose,*'  said  he,  ^'a  tempest  should  arise,  whUe  the  pOot  is  oa 
hoard,  and  he  should  go  off  in  a  boat  to  the  shore  to  fetch  hands,  and  should 
risk  his  life  for  the  safety  of  the  ship  in  a  manner  different  from  that  which 
his  duty  required ;  in  such  a  case,  it  seems  to  me  that  he  would  be  entitled 
to  a  compensation  in  the  nature  of  salvage ;  and  I  am  glad  that  Sir  William 
Scott  appean  to  entertain  ibe  same  opinion." 


140  CIRCUIT  COUET 

The  Schooner  Wave  v.  Hfer  et  tL 

permitted  to  assume  that  character.    They  are  excluded 
upon  just  grounds,  although  a  liberal  allowance  in  meritori- 

'  ous  cases  is  founded  in  sound  policy,  as  holding  out  strong 
inducements  to  men  to  exert  themselves  in  thepieseryation 
'  of  lives  and  property  about  to  perish  at  sea ;  yet  when  suck 
allowance  is  claimed  by  men  who  have  a  duty  to  discharge 
in  the  preservation  of  such  property,  great  care  should  be 
taken  not  to  hold  out  a  temptation  to  a  dereliction  of  duty. 
Ilence  it  is,  that  in  general,  seamen,  pilbts  and  passengers 
cannot  sustain  a  daim  for  salvage  for  the  ordinary  assist- 
ance they  may  have  afforded  a  vessel  in  distress,  it  being 
no  more  than  their  duty ;  but  for  extraordinary  exertions 
beyond  their  duty,  such  claim  has  been  sometimes,  though 
very  rarely,  allowed:  always,  however,  accompanied  by 
remarks  showing  the  extreme  caution  with  which  such 

•  claim  is  admitted.  This  is  fully^exemplified  in  the  case  of 
the  Neptune,  already  referred  to,  which  was  a  claim  of  sal- 
vage by  seamen.  And  the  like  language  was  held  by  the 
same  judge  as  applicable  to  the  claim  of  salvage  by  a  pilot 
in  the  case  of  T/ie  Joseph.{a)  It  may  be,  says  he,  in  an  ex- 
traordinary casC;  difficult  to  distinguish  a  case  of  pilotage 
from  a  case  of  salvage^  properly  so  coiled,  for  it  is  possible 
that  the  safe  conduct  of  a  ship  into  port,  under  circum- 
stances of  extreme  danger  and  personal  exertion,  may  ex- 
alt- a  pilotage  service  into  something  of  a  salvage  service,  but 
in  general  they  are  distinguishable  enough,  and  the  pilot, 
though  he  contributes  to  the  safety  of  the  ship,  is  not  to 
claim  as  a  legal  salvor. 

So,  in  the  case  of  Mdso7i  v.  Ship  Blareau,{b)  in  the  Su- 
preme Court  of  the  United  States,  salvage  was  allowed  a 
seaman  under  extraordinary  circumstances,  where  the  ship 
bad  been  abandoned  by  the  master  and  crew,  and  the  sea* 

(a)  1  Bob.  Ad.  257.  (p)  3  Cranoh.  240. 
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man  claiming  salvage  was  considered  as  discharged  fix>m  Ids 
contract  as  a  mariner,  and  of  course  had  no  flirther  duty  as 
SQcIi  to  discharge. 

The  case  of  Dulana^  a  pilots  v.  Sloop  Peragio^{a)  decided 
in  South  Carolina,  contains  no  doctrine  at  variance  with 
the  view  I  have  taken  of  the  one  now  before  the  court,  but 
is  in  accordance  with  it  in  principle.  The  judge  says,  this 
case  comes  before  the  court  as  a  case  of  salvage,  but,  on  a  . 
foil  investigation  of  the  evidence^  it  does  not  seem  to  be 
altogether  such.  The  pilot  took  the  sloop  in  tow,  and  it  is 
admitted  some  compensation  is  due  over  and  above  the 
usual  rate  of  pilotage.  And  as  no  question  of  law  arose 
in  the-case,  and  he  had  consulted  persons  conversant  in 
these  matters,  none  of  whom  considered  it  a  case  of  sal- 
vage, but  all  agreed  compensation  should  be  allowed,  by 
way  of  encouragement  to  pilots  to  do  more  than  their 
mere  duty,  he  allowed  $200.  Here,  although  it  was  con-* 
sidered  l^t  the  pilot  did  more  than  was  strictly  nis  duty, 
the  court  did  not  consider  it  a  case  of  salvage. 

The  rule  which  governs  all  these  cases  is  founded  upon 
the  soundest  j)rinciples  of  justice  and  public  policy,  and  is 
fully  recognized  by  Mr.  Justice  Washington  in  the  case  of 
Le  TtgreJp)  When,  says  he,  the  service  for  which  the  com- 
pensation is  claimed  by  a  public  officer  is  required  of  him 
by  the  law  viriuie  officii^  or  it  becomes  a  duty  necessarily 
connected  with  his  public  employment,  we  can  perceive  the 
most  obvious  reasons  why  a  compensation  beyond  what  the 
law  allows  should  not  be  claimed  from  the  owner  of  the 
property  saved.  And  he  mentions  pilots  as  a  class  of  offi- 
cers idling  within  this  rule. 

I  am  not  disposed  in  the  least  to  call  in  question  the  ju- 
risdiction of  the  District  Court,  as  a  court  of  admiralty,  over 

(a)  Baa  Ad.  212.  (6)  3  Wtoh.  0. 0.  R.  610. 
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tfoits  for  pilotage  upon  the  liigh  seas ;  nor,  in  denying  ilia 
jurifidiction  of  the  District  Court  in  this  case,  is  it  neces- 
sary that  I  should  sustain  the  doctrine  of  the  common  law* 
courts  in  England  as  to  the  jurisdiction  of  the  admiralty ; 
or  hold,  that  if  the  contract  be  for  services  to  be  performed 
on  a  navigable  river  or  waters  within  the  body  of  a  county, 
no  suit  will  lie  in  the  admiralty  in  fikvor  of  the  pilot  for 
.  such  services.(a) 

It  may  be  admitted  that  pilotage  services  partake  so 
much  of  a  maritime  character,  that  under  our  system,  and 
the  grant  of  admiralty  and  maritime  jurisdiction  to  the 
District  Oourts,  those  courts,  in  the  absence  of  any  legiala- 
tive  provision  on  the  subject  of  pilotage,  may  sustain  suittf 
for  such  services,  although  performed  within  the  body  of  a 
QQunty.  But  it  must  be  borne  in  mind  that  pilotage  ser* 
vices  aie  not  so  exclusively  of  a  maritime  character  that 
common  law  courts  do  not  take  cognizance  of  suits  for 
such  services,  even  when  performed  upon  the  high  seas.(i) 
There  is  nothing  in  the  nature  of  the  remedy,  or  the  sub- 
ject-matter, which  can  take  away  the  jurisdiction  of  the 
common  law  courts.  The  saving  in  the  judiciary  act(c) 
to  all  suitors  the  right  of  a  common  law  remedy,  when  thef 
common  law  is  competent  to  give  it,  is  a  full  recognition  of 
a  concurrent  jurisdiction  in  the  common  law  courts,  of 
oases  that  may  be  denominated  admiralty  and  maritime^ 
oausea  And  it  is  certain,  as  matter  of  fact,  that  the  State 
eourta  take  an  extensive  and  heretofore  unquestioned  cog* 
nizanpe  of  maritime  contracts,  and  on  the  ground  that  ihef 
are  not  cases,  strictly  and  technically  speaking,  of  admiralty 
jurisdiction.  But  if  the  cognizance  of  the  District  Ckmri 
oyer  all  maritime  contracts  and  causes  of  action  be  exciu- 

(a)  2  WilflO^  264.  ' 

^)  2  Bo&  ft  Pol  612:  10  Johna  112;  1  CaineBi  106. 
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sive,  the  jurisdiction  of  the  State  courts  in  such  cases  eotdd 
not  be  sustained,(a) 

Congress,  under  the  power  to  regulate  conunerce,  might 
doubtless  establish  by  law  a  ^stem  of  pilotage  in  ports  and 
Iiarbors  within  the  territorial  limits  of  the  States,  and  give 
to  the  District  Courts  jurisdiction  of  all  cases  ariang  undeir 
such  law.  But  the  cession  by  the  States  of  all  cases  of  ad* 
miralty  and  maritime  jurisdiction,  cannot  be  construed  into 
a  cession  of  the  waters  on  which  those  cases  may  arise. 
The  jurisdiction  of  the  State,  and  its  right  to  legislate,  is 
co-extensive  with  its  territory,  and  is  still  retained,  except 
80  far  as  it  has  been  ceded  to  the  United  States.(J) 

Although  the  constitution  of  the  United  States  declares 
that  the  judicial  power  of  the  Union  shall  extend  to  all 
cases  of  admiralty  and  maritime  jurisdiction,  yet  the  courts 
of  the  United  States  do  not  exercise  criminal  jurisdiction, 
over  maritime  crimes  and  offences,  without  legislative  au* 
thority.  The  inquiry  in  such  cases  is,  not  what  power  is 
given  by  the  constitution  to  the  government  of  the  Union, 
but  how  fhr  Congress  has  legislated  under  that  power;  and 
unless  the  crime  is  brought  within  some  act  of  Congress, 
the  courts  of  the  United  States  have  declined  taking  juris- 
diction, where  the  offence  was  within  the  cognizance  of 
State  courts.(c)  This  principle  has  not  been  adopted,  to 
its  Ml  extent,  with  respect  to  the  civil  jurisdiction  of  the 
admiralty,  and  I  think  ought  not  to  be.  I  am  not,  how* 
ever,  prepared  to  admit  that  the  mere  grant  of  the  power 
tb  the  Union  is  necessarily  exclusive,  and  a  denial  of  the 
exercise  of  the  power  by  the  States,  until  Congress  acts  upon 
the  subject.  There  are  certainly  very  strong  grounds  for 
maintaining  that,  in  those  cases  where,  previous  to  the  for- 

(a)  1  Kent  Com.  351.  (&)  3  Wheat  380. 

[e)  3  Wheat.  886;  5  Wheat  ^6. 
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matioii  of  the  general  goyemment,  the  State  tribunals  pos- ' 
seased  and  were  in  the  constant  habit  of  exercising  jurisdic- 
tion, they  may  continue  to  exercise  the  same  where  the  com- 
"mon  law  affords  a  full  and  adequate  remedy. 

But  with  respect  to  the  subject  of  pilotage,  Congress  has 
acted,  and  it  becomes  necessary  to  inquire,  whether  in  such 
manner  as  to  affect  the  jurisdiction  of  the  District  Court  in 
this  case.    > 

.  The  act  of  Congress  of  tbe  17th  of  August,  1789,(a)  de- 
clares "  that  all  pilots,  in  bays,  inlets,  rivers,  harbors  and 
ports  of  the  United  States,  shall  continue  to  be  regulated  in 
coirformity  with  the  existing  laws  of  the  States  respeotiyely 
wherein  such  pilots  may  be,  or  with  such  laws  as  the  States 
may  respectively  hereafter  enact  for  the  purpose,  until  fur- 
ther legislative  provisions  shall  be  made  by  Congress." 
No  further  provision  has  been  made  by  Congress,  and  we 
must  look  to  the  State  law  for  the  regulation  on  this  sub- 
ject The  act  respecting  pilots  was  passed  at  the  same  ses- 
sion of  Congress,  and  a  few  weeks  previous  to  the  judiciary 
act;  and  Congress  having  legislated  specifically  on  the 
subject,  and  having  withdrawn  it  temporarily  from  the  cog- 
nizance of  the  general  government,  so  far  as  related  to  pi- 
lots in  the  bays,  inlets,  rivers,  harbors  and  ports  of  the 
United  States,  it  cannot,  upon  any  sound  rules  of  construc- 
tion, be  considered  as  impliedly  embraced  in  the  general 
delegation  of  admiralty  and  maritime  jurisdiction  to  the 
District  Court 

This  act  came  under  the  consideration  of  the  Supreme 
Court  of  the  United  States,  in  the  case  of  Gibbons  v.  Og- 
denSp)  It  had  been  urged  at  the  bar,  that  this  acknowl- 
edgment of  a  concurrent  power  in  the  States  to  regulate  the 
conduct  of  pilots,  was  an  admission  of  their  concurrent 

(a)  VoL  I,  L.  U.  S.  84^  sec.  i.  (ft)  9  Wheat  207. 
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right  witli  Congress  to  regulate  commerce  with  foreign  na- 
tions and  among  the  States.  The  court  thought  this  infer- 
ence was  not  warranted.  The  Chief  Justice  observed: 
''Although  Congress  cannot  enable  a  State  to  legislator 
Congress  may  adopt  the  provisions  of  a  State  on  any  sub- 
ject. When  the  government  of  the  Union  was  brought 
into  existence,  it  found  a  system  for  the  regulation  of  pilots 
in  full  force  in  every  State.  The  act  which  has  been  men- 
tioned  adopts  this  system,  and  gives  it  the  same  validity  as 
if  its  provisions  had  been  specially  made  by  Congress ;  but 
file  act,  it  may  be  said,  is  prospective  also,  and  the  adop- 
tion of  laws,  to  be  made  in  foture,  presupposes  the  right  in 
the  maker  to  legislate  on  the  subject  The  act  unquestion- 
ably manifests  an  intention  to  leave  this  subject  entirely 
to  ihe  States,  until  Congress  should  think  proper  to  inter- 
pose ;  but  the  very  enactment  of  the  law  indicates  an  opin- 
ion that  it  was  necessary ;  that  the  existing  system  would 
not  be  applicable  to  the  new  state  of  things,  unless  expressly 
applied  to  it  by  Congress.  But  this  section  of  the  act  is 
confined  to  pilots  within  the  bays,  inlets,  rivers,  harbors 
and  ports  of  the  United  States,  which  are,  of  course,  in 
whole  or  in  part^  within  the  limits  of  some  particular  State. 
The  acknowledged  power  of  a  State  to  regulate  its  police, 
its  domestic  trade,  and  to  govern  its  oum  citizens,  may  enable 
it  to  legislate  on  this  subject  to  a  considerable  extent ;  and 
&e  adoption  of  the  State  system  by  Congress,  and  the  ap- 
plication of  it  to  the  whole  subject  of  conmierce,  does  not 
seem  to  the  court  to  imply  a  right  in  the  States  so  to  apply 
it  of  their  own  authority;  but  the  adoption  of  the  State  . 
system  being  only  temporary,  imtil  fturther  legislative  pro- 
vision shall  be  made  by  Congress,  shows  conclusively  an 
opinion  that  Congress  could  control  the  whole  subject,  and 
might  adopt  the  system  of  the  States  or  provide  one  of  its 
own." 
Vol.  n.  10 
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Whatever  objection  there  may  be  to  the  power  of  Cou- 
gress  to  adopt  prospectively  State  legisktion  on  this  sub- 
ject)  there  can  be  none  with  respect  tp  the  adoption  of  the 
then  existing  system. 

The  District  Court  considered  the  libellants  as  having  % 
right  to  sue  in  that  court,  whether  they  claimed  compensa- 
tion as  salvors  or  as  pilots.  For  a  century  past^  there  have 
been  in  force  in  the  colony  and  State  of  New  York,  laws 
regulating  the  duty  of  pilots  in  Ihepori  of  New  York;  these 
laws  have  undergone  various  revisions  and  re-enactment% 
bat  have  continued  substantially  the  same,  so  far  as  they 
relate  to  the  questions  presented  in  this  case. 

There  can  be  no  doubt  but  from  the  condition  in  whici^ 
the  Wave  was  found,  and  the  cireumstanoes  under  which 
relief  was  afforded  by  the  libellants,  they  are  entitled  tp  ex- 
tra compensation  for  their  services.  But  this,  in  my  jjudg- 
ment,  is  provided  for  by  law,  and  is  not  to  be  set  up  as  a 
claim  for  salvage.  These  laws  have  at  all  times  regula(e4 
tlie  compensation  or  fees  of  pilots  for  their  ordinary  ser* 
vices,  and  have  also  provided  for  extra  services  rendered 
to  vessels  in  distress.  The  last  act  on  this  subject  yf^ 
passed  in  the  year  1819.  In  the  nineteenth  section  it  i« 
enacted,  ^^  That  the  master,  owner,  or  consignee  of  auy  Qt^p. 
^  vessel  appearing  in  distress,  and  in  want  of  a  pilot  o^ 
tiie  coast,  shall  pay  unto  such  branch  pilot  or  deputy  pilp^ 
who  shall  have  exerted  himself  for  the  preservation  of  auc^ 
ship  or  vessel,  such  sum  for  extra  services  as  the  said  nu^ 
ter  or  consignee  and  pilot  can  agree  upon ;  and  in  case  urn 
such  agreement  can  be  made,  the  board  of  wardens  ab^ 
determine  what  is  a  reasonable  reward,  and  the  sum  so  de- 
termined by  them  shall  be  paid  in  manner  aforesaid." 

It  has  been  contended  that  the  act  contemplated  no  other 
&an  mere  pOot  services  by  pilots,  in  the  ordinary  discbarge 
of  their  duties ;  and  reference  has  been  made  to  Abboti'e 
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Treatise  on  Shipping  for  tlie  qieaning  of  the  term  pibL 
The  name  of  pilot  or  steersman,  says  he,  "is  applied  either 
to  a  particular  officer  serving  on  board  a  ship  during  the 
course  of  a  voyage,  and  having  the  charge  of  the  helm| 
and  of  the  ship's  route ;  or  to  a  person  taken  on  board  at  a 
particular  place  for  the  purpose  of  conducting  a  ship  through 
a  river,  road,  or  channel,  or  fix)m  or  into  a  port  "(a)  The 
second  class  of  pilots  is  the  one  embracing  the  appellants ; 
but  a  mere  definition  of  the  term  can  give  but  very  imper- 
fect information  as  to  the  duties  of  the  officer.  And  thia 
duty,  so  £ir  as  it  is  implied  by  the  term  steersman,  caii 
mean  only  the  ordinary  duty  of  a  pilot ;  but  it  certainly 
cannot  be  maintained  that  the  Legislature  cannot  superadd 
to  that  duty  any  other  that  may  be  deemed  fit  and  proper ; 
and  we  must,  therefore,  look  to  the  act  of  the  Legislature 
to  ascertain  the  duty  of  pilots. 

And  I  cannot  think  it  the  true  construction  of  this  sec* 
tion  of  the  act  to  confine  it  to  the  mere  navigation  of  the 
vessel ;  when  that  is  the  service  performed,  the  fees  are 
Tegalsited  and  fixed  by  other  parts  of  the  act.  But  this 
flection  provides  for  extraordinary  services  to  vessels  in 
distress,  and  for  their  preservation,  and  which  are  expressly 
called  extra  services.  The  degree  of  distress  cannot  change 
the  character  of  the  service,  or  discharge  the  obligation  to 
lender  a3sistance ;  it  serves  to  regulate  the  amount  of  com* 
peosation,  but  cannot  convert  pilots  into  salvors.  It  would 
be  difficult  to  fix  the  point  at  which  pilots  might  withdraw 
their  services  as  pilots,  and  set  themselves  up  as  salvors; 
aod  if  practicable,  it  would  be  extremely  dangerous  and  re- 
pugniuit  to  every  sound  principle  of  public  policy  to  admit 
any  such  doctrine ;  it  woidd  be  holding  out  strong  tempta- 
tions to  pilots  to  neglect  their  duty,  under  the  hope  and  ex- 

ifi)  Abbott,  lis. 
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Jactation  of  receiving  a  greater  compensation  by  way  of 
sftlrage.  Ample  provision  is  made  to  compensate  them  for 
aach  extra  services.  The  Board  of  Wardens  is  always  com- 
pofle,d  of  men  peculiarly  fitted  and  qualified  to  judge  of 
such  services. 

The  plain  and  obvious  light,  as  it  seems  to  me,  in  which 
ihis  act  views  pilots  is,  that  their  ordinary  duty  is  to  navi- 
gate the  vessel,  and  for  this  one  rule  of  compensation  is 
given.  Their  extraordinary  duty  is  to  assist  vessels  in  dis- 
tress, and  for  this  another  rule  of  compensation  is  pro- 
vided. 

If  we  look  through  these  laws  regulating  pilots  firom  the 
earliest  period,  we  find  it  made  a  part  of  their  official  duty 
to  assist  vessels  in  distress.  The  neglect  or  refusal  has 
sometimes  been  declared  a  forfeiture  of  office,  sometimes 
punished  by  fine.  The  act  of  1775, 1  believe,  is  the  first 
which  provides  for  compensation  for  extra  services. 

Should  any  objection  be  supposed  to  lie  against  the  act 
of  Congress  adopting  prospectively  the  State  regulation  on 
this  subject,  it  cannot  affect  the  present  case.  There  can 
certainly  be  no  objection  to  adopting  the  then  existing  sys- 
tem! ;  and  the  act  of  1784,  which  was  the  law  in  force  in 
New  York  when  the  act  of  Congress  was  passed,  contains 
substantially  the  same  provision,  accompanied  with  a  recital 
that  the  provision  is  made  for  the  encouragement  of  pilots 
who  shall  distinguish  themselves  by  their,  activity  and 
readiness  to  aid  and  assist  vessels  appearing  in  distress ; 
and  it  declares  that  this  extra  compensation  shall  be  col* 
lected  in  the  same  manner  as  directed  by  the  act  for  the 
collection  of  pilotage,  which  was  before  tiie  mayor,  or  re- 
corder, or  alderman,  of  New  York,  in  a  summary  manner. 
By  some  of  these  laws,  jurisdiction  is  given,  in  general 
terms,  to  any  court  having  cognizance  thereof. 

K  this  subject,  as  is  said  in  the  case  of  Oibbons  and  Off- 
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4cfij  lias  been  entirely  left  to  the  saperintendence  of  the 
States,  it  cannot,  I  think,  be  maintained  that  the  execution 
of  these  laws  is  to  be  enforced  in  the  courts  of  the  United 
States;  the  whole  subject  must  include  the  remedy.    In 
the  case  referred  to,  these  laws  are  classed  with  the  health ' 
laws  of  the  States,  and  those  which  permit  a  tonnage  duty ' 
to  be  levied  for  the  use  of  their  ports,  and  many  other  sub- 
jects  which,  under  the  powers  of  the  general  government,  ^ 
might  be  withdrawn  from  the  States,  but  which  have  bean 
left  to  their  superintendence.(a) 

Giving  to  the  District  Court  jurisdiction  of  this  case  as  a 
case  of  pilotage,  would  necessarily  extend  that  jurisdiction 
to  all  claims  for  fees  for  ordinary  services. 

The  District  Court  has  treated  this  as  a  claim  for  salvage, 
but  at  the*  same  time  declaring  that  the  libellants  could  sue 
in  that  court  for  compensation  as  pilots. 

It  does  not  become  necessary  for  me,  according  to  my 
view  of  this  case,  to  enter  into  a  particular  examination  of 
ihe  circumstances  under  which  the  libellants  afforded  assist- 
ance and  relief  to  the  schooner.  Their  services  were  un* 
doubtedly  very  beneficial,  and  contributed  much  to  the  pres- 
ervation of  the  vessel  and  cargo,  and  entitles  them  to  a 
liberal  compensation  ;[1]  still,  they  were  only  acting  in  the 

(a)  9  Wheat.  238. 

[1]  Tbe  act  for  the  regulation  of  pilots  and  pilotage  ibr  the  port  of  Neir. 
Tork,  (sees,  t,  c.  31,  sea  2  and  3,)  makes  it  ihe  duly  of  pilots  to  give  all  the 
aid  and  aasiatance  in  their  power  to  any  vessel  appearing  in  distress  on  the 
coast,  and  for  neglect  or  reflisal  subjects  them  to  a  fine  or  forfeiture  of  their 
places ;  but  for  the  encouragement  of  such  pilots  who  shall  distinguish  them- 
selyes  bj  their  activity  and  readiness  to  aid  vessels  in  distress,  it  enacts,  that 
the  master  or  owner  of  such  vessel  shall  pay  to  such  pilot  who  shaXL  have  ex- 
eried  himself  for  the  preservaiion  of  such  vessel,  such  sum  for  extra  services  as 
the  master  or  owner  and  such  pilot  can  agree  upon ;  and  in  case  no  such 
agreement  can  be  made,  the  master  and  wardens  of  tbe  port  are  empowered 
to  !wr«^"  the  reasonable  reward. 
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diichaif^e  of  their  duty,  impoeed  upon  them  bjr  law,  Md 
not  as  mere  volunteers.  The  Strpieine  Court  of  thk  State  in 
the  case  of  Oallagan  t.  HaUel^ifb)  in  ooxmneutiing  upon  the 
bw  of  the  State  relating  to  pilots,  sajs*  it  makes  it  the  dutjr 
of  pilots  to  give  all  the  aid  and  assistance  in  their  power 
to  any  vessel  appearing  in  distress  on  tiie  coast,  and  neg- 
lect or  reftisal  subjects  them  to  forfeiting  of  their  places. 

I  do  not  enter  into  the  merit  or  extent  of  the  ssrvioed 
xendered  by  the  libellants^  because  I  hold  that  whatever 
they  may  have  been,  these  pilots  cannot  claim  compensa- 
tion as  salvors.  That  admitting  cases  may  exist  where 
pibtSj  for  services  tipDn  the  high  eeas^  where  ffieir  duty  A  pre- 
scribed, and  to  be  deiermvied  by  the  general  principles  of  Ai 
fnariUme  law,  may,  in  veiy  extraordinary  cases,  become 
salvors  and  cUim  as  such ;  yet,  in  the  present  ease,  wherd 
their  duty  is  prescribed  by  statute,  which,  according  to  my 
undeiBtanding  of  it,  requires  of  them  to  render  all  the  aid 
and  assistance  in  their  power  to  vessels  in  distress^  under 
sil  drbumstanoes,  tjliey  cannot  abandon  their  dttty  as  pOola 
and  become  salvors. 

It  may,  I  believe,  be  laid  down  as  a  rule  admitting  of  no 
axception,  that  where  the  service  performed  is  required  by 
ktfw  as  a  duty,  it  cannot  be  set  up  as  a  salvage  service. 

I  am,  accordingly,  of  opinion  that  the  decree  of  the  Dis- 
trict  Court  must  be  reversed  without  costs. 

(ft)  1  OuiiM',  106. 
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The  general  principle  of  the  marine  law  is,  that  fi^ight  is  th^  mother  of 
wages,  and  if  no  freight  be  earned,  no  wages  are  due.  The  reason  of  this 
tale  18,  that  if  mariners  were  to  have  their  wages  in  all  cases,  they  WDOld 
not  use  their  endeavors  nor  hazard  their  lives  for  the  safety  of  the  ship. 
But  it  does  not  apply  where  the  flight  is  lost  by  t^  fhtud,  or  wrongAd 
act  of  the  master. 

Vnthout  any  express  stipulation  to  that  eflfect,  the  seamen's  contract  is  con- 
^ngent,  and  in  cases  of  wreck  and  capture  theh*  wages  are  lost  on  the  hAp- 
penlng  of  the  peril;  and  this  does  not  depend  on  the  .physical  destruction 
or  absolute  loss  of  the  vesdel,  for  she  may  afterwards  be  got  off,  or  be  re- 
captured or  restored. 

JLnd  in  respect  of  the  right  to  ^vages,  there  is  no  distinction  between  a  Ve9- 
seTs  becoming  innavigable  from  wreck,  and  being  rendered  incapable 
of  proceeding  on  her  voyage  from  any  other  peril  of  the  sea. 

And  where  in  the  course  of  a  voyage  a  vessel  receives  damage  by  the  perils 
of  the  tiea,  to  an  extent  that  it  will  cost  more  than  one-half  her  value  to 
repair  her,  and  upon  a  regular  survey  and  proceedings  she  is  sold  and 
aWidoned  to  the  underwriters^  the  contract  with  the  seamen  for  wages  is 
determined. 

Where  an  American  seaman  shipped  at  ^ew  Yoiic,  on  a  voyage  to  Liver- 
pool, and  back  to  the  United  States,  and  on  her  return  voyage  the  vessd, 
in  consequence  of  a  leak,  put  into  Cork  to  repair,  where  upon  a  regular 
fturvey  it  was  found  that  it  would  cost  five-sixths  of  her  value  to  repair 
her,  and  the  surveyors  advised  a  sale,  and  she  was  accordingly  sold  and 
abandoned  to  the  underwriters ;  it  was  held,  that  ihe  seaman  was  not  en- 
titled to  recover  the  two  months*  Wages  allowed  by  the  act  of  Congress  to 
American  seamen  discharged  abroad.  AlittTf  had  slie  been  unsea worthy 
ftt  the  commencement  of  the  voyage. 

Thompson,  J. : — ^In  this  case,  Tucker  and  Carver,  sea- 
men on  board  the  brig  Caroline,  filed  a  libel  against  Henop, 
as  owner  of  the  brig,  for  the  recovery  of  two  months'  wages 
claimed  to  be  due  on  their  discharge  from  the  brig,  at  Cork^ 
under  the  act  of  Congress.(a)  The  two  months'  wages  were 
Idlowed  by  the  District  Court,  to  wit:  sixty  dollars  to 

(a)  ToL  in,  L.  U.  a,  627,  Act  of  IfiOJ,  sea  3. 
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Tucker,  and  forty  dollars  to  Carver,  from  which  decree 
there  is  an  appeal  '  The  appeal,  however,  is  only  prosecu- 
ted against  Tucker ;  as  to  Carver  the  decree  has  been  satis- 
fieA[l] 

[1]  A  seamoD,  charged  with  mutinous  conduct,  was  Toluntaiily  dischaigod 
flrom  the  ship  by  the  captain,  who  expressed  regret  for  the  difficulties  that 
had  occurred,  and  promised  to  pay  the  seaman  his  wages.  Held,  that  the 
captain's  promise  o^rated  as  a  waiver  of  any  forfeiture  of  wages  by  the  seaf 
man,  for  disobedience  of  orders  during  the  royage.  {Austin  v.  Dewey,  1 
Hall,  238.)  The  master  and  seamen,  after  becomhig  separated  from  vessel  by 
shipwreck,  are  entitled  to  compensation  as  laborers  or  salvers,  for  their  Ber> 
vices  in  transposing  and  saving  the  property,  to  be  allowed  according  to  the 
nature  of  the  services.  {Bridge  v.  Niagara  Ins,  Co.,  I  Hall,  423.)  Wages 
caimot,  in  general,  be  recovered  by  a  seaman,  where  no  freight  has  been 
earned,  and  there  is  no  fault  of  the  master  or  owners  occasioning  the  fiulum 
{Van  Beuren  v.  WUson,  9  Cow.  158.)  It  is  not  sufficient  to  entitled  seamen 
to  wages,  that  the  freight  be  lost  without  their  &ult.  It  must  be  owing  to 
the  fraud  or  other  wron^ul  act,  or  some  fault  of  the  master  or  owner ;  or  at 
least  some  act  or  omission  on  the  part  of  the  master  or  owner,  over  which 
the  seamen  can  have  no  possible  contract  lb.  The  defendants  shipped 
the  plaintiff,  a  seaman,  on  a  voyage  from  New  York  to  Newry,  in  Ireland, 
and  thence  back  to  a  port  ui  the  United  States;  and  the  vessel  was  libelled 
in  the  Irish  Admiralty  by  one  pretending  to  be  owner,  and  the  crew  tamed 
ashore  and  discharged  by  the  captain.  The  vessel  was  detained  more  than 
a  year,  and  was  finallj  restored ;  but,  in  the  meantime,  had  become  so  muoh- 
deteriorated  as  to  be  unworthy  of  repair,  and  was  abandoned  in  Ireland  to 
the  underwriters,  and  never  returned  to  the  United  State&  Held,  that  this 
was  not  the  exercise  of  that  superior  force  over  the  vessel,  which  should  ez-^ 
empt  the  owners  from*  liability  to  pay  the  plaintiff  his  wages,  or  damages  for 
diBcharging  him  from  the  return  voyage;  and  held,  also,  that  the  master  and 
owners  were  not  entirely  free  from  &ult;  and  they  were  bound  to  under- 
stand and  risk  their  title ;  or,  if  it  was  contested  in  a  mere  civil  proceeding; 
to  take  effectual  means  for  liberating  it,  if  possible,  on  security,  pendenU  Uk; 
80  as  to  prosecute  the  voyage,  and  enable  the  vessel  to  earn  freights  Ih 
An  action  will  not  lie  at  a  suit  of  a  seaman  against  the  owners,  under  the  act 
of  Congress,  1  Cong.  Sees.  2,  a  62,  s.  3.  (And  see  Ogden  v.  Orr,  12  J.  B. 
143.)  Jb,  It,  during  a  voyage,  a  seaman  is  compelled  to  leave  the  ship^  on 
account  of  ill  usage  and.  cruel  treatment  by  the  master,  or  through  his  ageaqr, 
and  for  fear  of  his  personal  safety,  it  is  not  a  case  of  a  voluntary  desertion, 
and  he  is  entitled  to  regover  hk  foil  wages  for  the  whole  voyage.    ( Ward  t* 
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From  the  libel  and  proof  in  the  case,  it  appears  that 
Tucker  was  duly  shipped  as  mate  or  mariner  on  board  the 


Amu,  9  J.  R.  IBS.)  Where  a  crew  has  been  shipped  for  a  Toyage,  and  aiv  j 
tides  have  been  regularly  entered  into,  fixing  the  rate  of  wages,  if  the  crew, ' 
aft  «n  intermediate  port  cf  the  voyage,  compel  the  master  by  threats  (^de- 
asrtion,  to  enter  into  now  srtides  for  a  higher  rate  of  wages,  sach  articles  are 
Teid,  and  not  binding  on  the  master,  being  oontraiy  to  the  policy  of  the  act 
of  Congress ;  and  if  established,  would  be  holding  oat  an  inducement  to  a 
violation  of  duty  and  of  contract.  {Barika  y.  Wyman,  14  J.  R.  260.)  Nor 
are  such  new  articles  binding  on  the  owners  of  the  vessels,  the  master  hav- 
ing no  authority  to  make  them,  the  owner  being  bound  by  the  first  artidesL 
lb.  And  any  such  promise  is  void  for  want  of  consid^atlon,  the  seamen  having 
no  lig^t  to  abandon  the  voyage.  lb.  The  written  agreement  or  shipping 
artictes,  made  at  the  port  of  departure,  are  the  only  legal  evidence  of  the 
oontract)  and  the  mariner  can  recover  no  more  than  what  is  stipulated  in 
aoch  article&  lb,  (Johnson  v.  DaiUm,  1  Oow.  643.)  Where  a  seaman  who 
hftd  signed  shipping  articLes^  by  which  he  engaged  not  to  absent  himself 
fiom  the  vessel  without  leave  until  the  voyage  was  ended,  and  the  vessel 
discharged  of  her  cai^go,  on  the  vessel's  arriving  at  her  last  port  of  discharge, 
«nd  being  there  safely  moored,  refused  to  remain  on  board  and  assLst  in  dis- 
cfaaiging  tlie  caigo,  but  absented  himself  without  leave ;  held,  that  by  such 
desertion,  he  had  forfeited  his  wagea  (Wetb  v.  Duckingfidd,  13  J.  B.  390.) 
Though  the  master  has  no  right  to  insert  in  the  shipping  articles  any  stipu- 
lation or  agreement  repugnant  to  the  laws  of  the  United  States^  yet  he  may 
add  any  provisions  consistent  with  the  laws  relative  to  seamen.  lb.  The 
contract  with  a  seaman  continues  in  force  until  the  cargo  is  finally  dia- 
chaiged,  and  if  he  leaves  the  ship  before  that  is  done,  be  forfeits  his  wages. 
lb.  Where  a  ship^  captured  during  the  voyage,  and  her  Crew  taken  out  and 
datained  ba  prisoners  of  war,  was  afterwards  recaptured,  and  the  master  hav* 
ing  hired  a  new  crew,  proceeded  on  her  voyage,  and  arrived  at  the  last  port 
of  deliveiy,  and  carried  freight;  held,  that  the  seamen  who  were  taken  out| 
thongb  never  restored  to  the  ship,  were  entitled  to  wages  for  the  whole  voy- 
age»  deducting  only  their  proportion  of  the  salvage  paid  to  the  recaptors. 
{Wetmore  v.  UenthmD^  12  J,  B.  324.)  Where  a  vessel  is  captured  and  con* 
damned,  though  the  owner  afterward  recovers  the  fireight  from  the  insurero^ 
the  seamen  are  not^  therefore,  entitled  to  their  wage&  (Pwcival  v.  JETtcftsy, 
18  J.  R.  257.)  So,  where  a  neutral  vessel  is  run  foul  of  and  sunk  by  a  bel- 
ligerent cruiser,  through  negligence,  and  the  owner,  in  an  action  of  trespasa 
agamst  the  commander  of  the  vessel,  recovers  the  full  value  of  the  vessel 
•Ddco^  so  sunk  and  loet^  the  seamen  are  not  entitled  to  the  wages.  lb.  lot 
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farig,  on  a  voyage  from  New  York  to  liYerpool^  acnd  ba^k 
to  some  port  in  the  United  States.    That  the  brig  sailed  6n 

I  GRiratice  of  fireight  is  for  the  indemnification  of  the  owner  only,  and  ddta 
sot  enure  to  the  benefit  of  the  seamen's  wagesy  whieh  oaonot  be  inainM 
(fitecUy  or  indirectly.  (Icard  r.  OootOt  1 IJ.  R.  279.)  The  master  is  dumt^ 
able  for  wages  only  on  his  special  contract,  in  hiring  the  seamen ;  and  the 
owners  from  the  implied  contract  which  they  are  sapposed  to  make  ^tacnf/b. 
j  their  agent  and  master.  {Wysham  ▼.  JSmmti,  11  J.  R.  72.)  Where  seamen 
are  shippe<rfor  a  voyage,  and  during  the  outward  passage  the  yesael  is  ci^ 
tnred  and  canied  into  a  port  of  the  captor,  where  the  master  leaves  her,  and 
tihe  is  afterward  released,  and  instead  of  prosecuting  the  original  voyage^ 
returns  home  with  the  Ame  crew,  under  the  command  of  A.,  who  had  been 
subsequently  appointed  by  the  owner  to  take  charge  of  the  vessel,  tins  is  a 
new  and  distinct  voyage,  and  A.  is  liable  only  for  the  wages  arising  wfafiia 
he  was  master,  and  not  for  wages  whidi  had  accrued  While  the  vessel  wato 
mider  the  form^  commander.  Ih.  Whether,  if  A.  bad  prosecuted  flio 
eriginal  voyage,  he  would  be  deemed  to  have  aasomed  the  contract  of  Uto 
seamen  with  the  former  master.  Ih.  A  seaman  mgned  articler  willMtat 
ronding  them,  for  a  voyage  flt>m  New  York  to  Archangel,  and  back  to  Hew 
York,  which  was  represented  to  him  as  different  ttcm  that  expressed  m  Ihto 
itfticles.  The  vessel  went  to  Sicily,  Sardinia  and  Mesdna,  at  whidi  placefe 
she  disposed  of  her  outward  cargo,  and  at  the  latter  place,  where  she  lay 
seven  months,  took  in  a  return  cai^.  She  left  Messina  fbr  Gk)ttenburgh, 
ted  on  her  voyage  thither  was  captured,  carried  in  and  condemned ;'  hel^ 
tiiat  the  seaman  was  entitled  to  wages  unto  and  during  his  stay  at  MesBina; 
but  not  fh>m  Messina,  that  being  a  new  intermediate  voyage,  and  t&e  cap- 
ture put  an  end  to  the  freight,  as  well  as  wages,  fbr  that  voyage.  {Mtmy 
t.  Kdtogg,  9  J.  R.  227.)  The  seaman,  in  this  case,  brought  his  action  in  an 
Inferior  court,  whidi  allowed  him  wages  up  to  the  capture ;  and,  on  cerHonti, 
the  Supreme  Court  refVised  to  reverse  the  Judgment  Cn  that  account,  tiie  ex^ 
OSes  bemg  trifling,  and  there  was  no  evidence  as  to  the  time  between  fh6  db- 
tMuture  fit>m  Messina  and  the  capture,  but  some  evidence  of  coDusIon  betwwni 
ttM  master  and  captors.  lb.  Where  a  vessel  was  compelled,  b  consequeneb 
tSf  i^ringing  a  leak,  to  put  back  for  repairs,  and  tiie  seamen  made  no  applk»- 
Aon  fbr  repairs  under  the  law  of  the  United  States,  but  the  owners  vdmitSi^ 
rily  caused  repairs  to  be  made;  and  the  vessel  after  the  repairs,  was,  ih  tile 
opinion  of  the  master  carpenter,  and  three  ship-buildera,  perfectiy  seaworthy; 
tttough  seven  journeymen  carpenters  were  of  opinion  tliat  she  was  not  sea* 
ll^urtiky;  and  on  that  ground,  the  crew  refbsed  to  proceed  on  the  )Coyage;  ' 
held,  that  no  flight  having  been  earned,  and  the  loss  of  the  voyage  not  be- 
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ihe  YOjage  with  a  cargo  for  Liverpool^  and  having  landed 
the  same,  took  in  a  return  caigo  of  salt ;  and  soon  after  hav- 
ing sailed  on  her  return  voyage,  the  brig  was  found  to  leak 
80  much,  that  it  was  deemed  necessary  to  put  into  some 
pcMTt  to  r^ir,  and  she  accordingly  bore  away  for  the  har- 
\k»  of  Ooit ;  and  upon  her  arrival  there,  a  survey  was  held^ 
and  the  surveyors  upon  examination  reported  her  damages 
to  an  extent  that  would  cost  about  five  thousand  dollars  to 

ing  imputable  to  the  master  or  o\niera,  the  seamen  were  not  entitled  to 
wages ;  and  that  the/  could  not  set  up  Ihe  opinion  of  the  journeymen  work- 
jnen  to  excuse  their  breach  of  contract,  and  justify  their  demand  of  wagesL 
{Porter  ▼.  AndrewSf  D  J.  R.  350.)  Where  the  Tojage  is  lost  by  tho  act  of 
the  master  or  owner,  and  whether,  aa  it  seems,  that  act  be  wrongful  or  fraud- 
tdent  or  not^  the  seamen  are  entitled  to  their  wages.  {Boyi  y.  Wil4fir6f  3  J. 
B.  613;  SuUivan  v.  Morgcmj  11  J.  B.  66.)  So,  where  a  seaman  was  hired 
tar  a  voyage  from  New  York  to  Bombay  and  back,  and  the  vessel  was  loaded 
with  naval  stores ;  and  the  master,  on  his  route  to  Bombay,  under  a  fitlse  pre- 
tence of  want  of  water,  deviated,  in  order  to  put  into  the  Isle  of  France,  and 
was  captured  by  a  British  vessel  on  her  way  thither,  and  the  ship  condemned; 
held,  that  a  seaman  might,  on  his  return,  recover  his  wages,  according  to  the 
contract,  from  the  time  he  shipped  on  board  until  his  arrival  in  New  York, 
deducting  such  wages  as  he  had  received  ui  his  absenca  lb.  Where 
freighi  has  not  been  earned,  wages  are  not  due.  (DunneU  v.  Tomhagen,  3  J. 
&  154 ;  Icard  v.  Go<M,  1 IJ.  K.  279.)  And  it  makes  no  difference  that  there 
has  been  a  salvage  of  part  of  the  cazgo ;  for,,  as  it  was  not  delivered  by  the 
ship^  no  freight  was  earned.  lb.  Where  the  crew,  on  abandoning,  a  vessel 
fix>m  necessity,  took  some  boxes  of  merchandise,  part  of  the  cargo,  in  the 
long  boat  with  them,  and  which  were,  in  this  manner,  preserved ;  held,  that 
though  the  seamen  might  have  had  a  valid  lien  on  the  goods  saved,  for  an 
•qmtable  compensation,  in  the  light  of  salvage^  yet  it  gave  them  no  right  of 
action  on  their  contract  for  wages.  lb.  Where  the  wages  of  a  seaman  ap- 
pear, by  the  shipping  articles,  evidence  of  a  further  oompensatk>n  by  way  of 
customary  privilege,  cannot  be  received.  {Bogeri  v.  Ckmmaiif  A.  N.  P.  72, 
B.a.)  The  master  is  not  bound  to  pay  the  seamen  until  the  cargo  is  dis- 
dispeged.  {Schi^din  v.  Harvey,  A.  N.  P.  69,  n.  a.)  Upon  a  breach  of  con- 
tract, seamen  are  entitled  to  wtiges  until  their  return  home.  Admn$sirator$ 
rf  Patten  v.  Park,  A.  N.  P.  32.)  Where  a  vessel  on  a  voyage  merely  eama 
passage  money,  and  no  regular  freight  how  far  seamen  are  entitled  to  their 
wages.    Jb.  43. 
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repair  her.  The  brig  being  valued  at  about  six  thousand  dol- 
lars, the  surveyors  advised  a  sale  of  the  brig,  which  was  ac- 
cordingly made,  and  the  vessel  was  abandoned  to  the  un- 
derwriters. A  protest  was  duly  made,  and  signed  by  the 
Master  (Jenkins),  and  by  both  the  libellants,  fully  stating 
the  vessel  to  have  been  seaworthy  at  the  commencement  of 
the  voyage,  and  that  the  damage  sustained  was  by  perils  of 
the  sea.  The  proceedings  on  the  survey  and  sale  were  r^- 
ular,  and  no  complaint  on  the  appeal  has  been  made  on 
that  ground.  Upon  the  hearing  in  the  court  below,  some 
testimony  was  introduced  touching  the  seaworthiness  of  the 
brig,  but  utteriy  failed  in  showing  that  she  was  unseawor- 
thy ;  and  the  only  point  that  has  been  made  on  the  appeal 
is,  whether,  under  these  circumstances,  Tucker  was  entitled 
to  his  two  months'  wages  under  the  act  of  Congress. 

The  question  in  this  case  resolves  itself  into  the  single 
inquiry,  whether  when  in  the  course  of  a  voyage  a  vessel 
receives  damages  by  perils  of  the  sea,  to  an  extent  that  it 
will  cost  more  than  one-half  her  value  to  repair  her,  and 
upon  a  regular  survey  and  proceedings  she  is  sold  and 
abandoned  to  the  underwriters,  the  contract  with  the  sea- 
men for  wages  is  determined. 

There 'is  no  question  in  this  case  with  respect  to  any 
wages  except  the  two  months'  claimed  under  the  act  of 
Congress.  That  act(a)  provides  that  whenever  a  ship  or 
vessel  belonging  to  a  citizen  of  the  United  States  shall  be 
sold  in  a  foreign  coimtry,  and  her  company  discharged,  it 
shall  be  the  duty  of  the  master  or  commander  to  ftirnish 
the  consul,  vice-consul,  commercial  agent,  or  vice-commer- 
cial agent,  a  list  of  the  ship's  company,  and  to  pay  to  such 
public  agent,  for  every  American  seaman  or  mariner  desig- 
nated upon  such  list,  three  months'  pay  over  and  above  the 

(a)  Vol  III,  L  U.  S^  627,  sea  3. 
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wages  tliat  may  be  then  due  to  such  seaman  or  mariner, 
two-tWrds  of  which  is  to  be  paid  by  such  public  agent  to 
each  seaman  or  mariner,  and  the  other  third  to  be  applied 
in  the  manner  directed  by  the  act,  in  the  maintenance  of 
destitute  seamen,  and  to  aid  them  in  their  return  to  the 
tTnited  States.  / 

It  has  been  argued  at  the  bar,'  on  the  part  of  the  appel-  ^ 
lants,  that  this  law  applies  only  to  cases  where  there  has 
been  a  voluntary  sale  of  the  vessel  in  a  foreign  country, 
and  not  where  the  sale  has  become  necessary  by  reason  of 
sea  damage.  I  am  not  aware  of  any  direct  decision  upon 
this  point,  either  in  the  English  or  American  courts.  No 
case  has  been  referred  to  on  the  argument  where  it  has  ' 
been  expressly  adjudged.  The  question  must,  therefore,  be 
decided  upon  general  principles,  growing  out  of  the  contract 
of  seamen  for  wages.  It  is  admitted  to  be  the  settled  rule, 
Aat  in  case  of  shipwreck,  when  there  is  a  total  physical  de» 
struction  of  the  vessel,  this  will  dissolve  the  contract  for 
wages ;  but  it  is  said,  that  when  there  is  only  a  technical 
total  loss,  the  contract  is  not  ipsofa/cto  dissolved.  I  am  not 
aware  of  any  case  where  such  a  distinction  has  been  inti- 
mated ;  and  I  cannot  discover  any  solid  grounds  upon 
which  it  can  be  maintained.  It  is  true,  the  ship-owner  is 
not  obliged  to  abandon,  he  may  repair  the  vessel  and  pros- 
ecute the  voyage.  But  it  may  not  be  in  his  power  to  make 
such  repairs  in  a  foreign  country ;  or  the  dajnage  may  have 
occurred  in  a  place  where  repairs  were  impracticable ;  or 
the  extent  of  the  injury  so  great  as  to  render  the  vessel  not 
worth  repairing.  And  the  loss  of  wages  grows  out  of  the 
loss  of  freight,  and  the  breaking  up  of  the  voyage,  so  that 
no  further  beneficial  services  can  be  rendered  by  the  sea- 
men ;  and  in  case  of  shipwreck  or  capture,  the  assured  is 
not  bound  to  abandon,  any  more  than  in  any  other  case  of 
loss  which  entities  him  to  abandon. 


^  CIRCUIT  COURT 

HeDQp  V.  Tucker. 

This  caae  is  not  free  from  difficulty,  and  I  cannot  say 
that  I  have  arrived  at  a  perfectly  satisfactory  conclusion 
upon  it  The  first  impression  would  be  that  it  was  nnjust 
to  visit  the  misfortune  of  the  ship-owner  upon  the  seamen, 
when  they  have  discharged  their  duty  faithfully.  ITie  law 
is  very  benign  in  its  provisions  respecting  this  improvident 
class  of  men,  and  goes  very  &r  in  throwing  axoxmd  them 
guards  to  protect  and  secure  their  rights,  and  to  prevent 
their  being  deprived  of  their  wages  by  any  circumstances 
growing  out  of  the  misconduct  of  the  master  or  owners. 
The  master  is  not^  therefore,  permitted  voluntarily  to  dis- 
charge the  seamen  in  a  foreign  country ;  and  their  wages 
coQitinue  until  the  end  of  the  voyage,  where  they  are 
wrongfully  dischai^d  by  the  master ;  and  courts  will  look 
with  a  vigilant  eye  to  see  that  no  trivialor  slight  •circum- 
stance shall  excuse  the  master  for  such  discharge.  But 
where  the  voyage  is  broken  up  without  any  fault  of  the 
master  or  owners,  by  perils  of  the  sea  or  a  vis  major ^  against 
which  they  could  not  guard,  and  by  reason  whereof  no  for- 
iher  beneficial  service  could  be  rendered  by  the  seamen  in 
navigating  the  vessel,  no  injustice  is  done  the  seamen  in 
such  case,  ii^  according  to  the  principles  of  the  marine  law, 
th?s  is  understood  to  be  a  contingency  upon  the  happening 
of  which  the  xsontract  for  wages  is  dissolved,  according  to 
the  true  intent  and  understanding  of  the  parties.  It  cer- 
tainly cannot  be  maintained  that  a  seaman  is,  in  all  cases, 
entitled  to  receive  his  ftill  wages,  when  the  voyage  is  bro- 
ken up  without  any  feult  or  misconduct  chargeable  upon 
him.  Where  there  is  no  special  contract,  the  seamen  must 
be  understood  to  be  on  board  on  the  common  terms  of  flie 
mame  law.  It  is  admitted,  that  in  case  of  wreck,  the  sea- 
men lose  their  wages ;  and  where  is  the  sound  and  sensible 
distinction  between  such  a  case  and  when  there  is  a  total 
loss  by  any  other  peril  of  the  sea  ?    There  is  not,  in  every 
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oase  of  wreck,  a  total  physical  destruction  of  the  veasel ; 
and  if  there  is  an  insurance  covisring  the  loss,  the  remedy 
of  the  shipowner  ag^nst  the  underwriters  is  the  same  in 
both  cases.    The  case  of  shipwreck  which  draws  after  it 
the  loss  of  seamen's  wages,  is  not  limited  in  any  of  the 
cases  to  a  physical  destruction  of  the  vessel.    If  a  ship  takes 
ground  by  accfdent^  or  by  force  of  the  wind  or  sea,  out  of 
the  ordinary  course  of  navigation,  and  remains  so  long  aa 
to  become  innavigable,  it  is  a  wreck,  and  constitutes  a  total 
loss ;  and  what  can  make  the  difference,  whether  the  vessei. 
booomes  innavigable  by  reason  of  grounding  or  any  other 
p^l  of  the^  sea,  if  she  is  thereby  rendered  incapable  of 
prosecuting  the  voyage?    If  there  must  be  an  absolute 
physical  destruction  of  the  vessel,  in  order  to  deprive  tiie 
seamen  of  their  wages,  they  must  wait  until  it  is  known 
whether  the  vessel  goes  to  pieces  or  is  got  off.    It  is  'also 
well  settled,  that  in  case  of  capture,  the  seamen  lose  their 
wages ;  and  this  must  depend  on  some  other  principle  tham 
the  physical  destruction  or  absolute  loss  of  the  vessel  That 
remains  in  perfect  safety,  and  may  be  recaptured  or  re* 
stored ;  or  indemnity  for  the  loss  may  be  obtained  fiom  ihQ 
underwriters,  if  any  insurance  has  been  effected.     Tha 
ground  upon  which  these  cases  rest,  must  grow  out  of  the 
nature  of  the  seamen's  contract,  and  depending  on  some 
principles  of  public  policy,  from  the  nature  of  the  service 
In  the  cases  of  wreck  and  capture,  the  seamen's  contiacti 
without  any  express  stipulation  to  that  effect,  is  considei^ed 
contingent,  and  their  wages  lost  on  the  happening  of  the 
peidL    The  law  annexes  or  implies  a  condition  Ithat  where 
the  voyage  is  broken  up  by  some  peril  or  vis  major^  with- 
out thQ  &ult  of  the  master,  or  ship-owner,  or  any  of  tb€^ 
parties  concerned  in  the  navigation  of  the  vessel,  the  sea* 
men's  wages  are  gone.    This  doctrine  grows  out  of  princi- 
ples of  public  policy,  to  stimulate  seamen  to  every  possible 
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exertion  to  save  the  vessel,  knowing  that  their  wages  were 
dependent  upon  that ;  and  it  is  upon  this  same  principle 
that  seamen  are  not  allowed  to  insure  their  wages,  which  is 
a  rule  so  firmly  fixed  and  incorporated  in  the  law,  that,  ac- 
cording to  the  language  of  some  of  the  cases,  it  cannot  be 
done  directly  nor  indirectly.    But  if  the  seamen  have  a 
right  to  recover  their  wages,  at  all  events,  of  the  ship- 
owner, it  is  difficult  to  see  why  they  may  not  insure  their 
wages ;  but  if  they  can  recover  their  wages  of  the  ship- 
owner, they  are  not  all  put  at  hazard,  and  the  recourse  over 
against  the  ship-owners,  in  all  cases,  is  virtually  an  indirect 
insurance  of  their  wages,  and  is  directly  at  war  with  Ae 
grounds  and  reasons  upon  which  that  rule  has  been  estab- 
lished.   The  general  principle  of  the  marine  law  is,  that 
fieight  is  the  mother  of  wages ;  and  if  no  fi:eight  be  earned, 
no  wages  are  due.    There  may  be  some  exceptions  to 
this  rule,  depending  on  special  circumstances,  but  not  ap- 
plicable to  the  present  case.    This  principle  protects  the 
ship-owner,  by  making  the  right  of  the  mariner  to  his  wap 
ges  commensurate  with  the  right  of  the  owner  to  his 
freight :  but  that  the  rule  may  duly  apply,  the  freight  must 
hot  be  lost  by  the  jfraud  or  wrongftd  act  of  the  master. 
The  policy  of  the  rule  applies  to  cases  of  loss  of  freight  by 
perils  of  the  sea ;  and  the  reason  assigned  for  the  rule  i^ 
that  if  the  mariners  were  to  have  their  wages  in  all  cases; 
they  would  not  use  their  endeavors,  nor  hazard  their  Kve^ 
for  the  safety  of  the  ship.(a)    In  the  case  of  Wiggins  v. 
Engleton^{b)  it  was  held,  that  the  wages  of  a  sailor  are  not 
payable  if  the  ship  be  lost  or  taken  before  the  end  of  the 
voyage ;  and  no  distinction  is  intimated  between  an  abso- 
lute and  a  technical  total  loss.    In  the  case  of  Icard  r. 
Q<yuM^{c)  it  was  held,  by  the  Supreme  Court  of  this  State, 

(a)  1  Sid.  Rep.  179 ;  3  Kent  Com.  187.        Q>)  3  Bur.  1844. 
(c)  11  John.  72. 
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liiat  insaranoe  of  freight  is  for  the  indemnily  of  the  gUp- 
owner  only,  and  does  not  enure  to  the  benefit  of  seamen'« 
wages,  which  cannot  be  insured  directly  or  indirectly ;  and 
the  same  principle  is  recognized  in  the  case  of  Riley  y. 
Delajiddj{a)  where  it  is  held,  that  no  interest  is  covered  by 
an  insurance  on  freight  other  than  freight  strictly  so  called  ; 
that  is,  an  interest  accruing  to  the  insured  for  the  use  of 
the  vessel  of  which  he  is  owner.  And  in  the  case  of  Shqh 
herd  et  al.  v.  Taylor  et  al,{b)  it  is  said  by  the  court,  that 
there  is  an  intimate  connection  between  the  freight  and  the 
wages ;  the  right  to  the  one  is  generally,  though  not  uni- 
veEisally,  dependent  on  the  other.  It  would  certainly  oper* 
ate  oppieasively  upon  the  ship-owner,  if  he  should  be  heLd 
liable  to  pay  the  seamen's  wages,  and  yet  could  not  indem- 
jiify  himself  by  insurance.  The  marine  law  very  equitably 
distinguishes  between  the  cases  in  which  seamen's  servioes 
are  not  rendered  in  consequence  of  a  peril  of  the  sea,  and 
where  they  are  not  rendered  by  reason  of  some  illegal  act 
or  misconduct  of  the  master  or  owner  interrupting  and  de- 
stroying the  voyage.  In  the  latter  case,  they  are  entitled 
to  their  wage&(c)  In  the  case  of  The  Saratogaj{d)  Mr.  Jus> 
tiee  Story  fully  recognizes  the  rule,  that  where  freight  is 
lost  by  inevitable  accident,  the  seamen  cannot  recover  wa- 
ges as  such  from  the  ship-owner ;  but  in  some  cases,  under 
qpepaal  circumstances,  may  be  entitled  to  recover  compen- 
tttaozL  in  the  nature  of  salvs^  If  the  doctrine  in  these 
eases  is  well  founded,  it  must  rest  upon  the  principle  that 
under  the  marine  law  the  contract  for  seamen's  wages  is, 
from  the  nature  of  the  case,  in  some  measure  contingent, 
depending  on  the  earning  of 'freight  where  no  fault  is 
diaigeable  upon  the  master  or  owner. 
Under  these  views  of  the  case,  I  think  that  no  wages 

(cr)  H  SoYixiB.  629.  (b)  5  Peten^  Til. 

(e)  8  Slenl's  Com.  187.  (4)  t  GtL  174. 
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were  reooyerable,  and  the  decree  of  the  District  Court  musk 
aooordingly  be  reversed. 

E.  HiNE,  for  the  appellant 

E.  BuBB  and  Benedict,  for  the  respondent. 


Tbb  United  States  v.  Ten  Cases  of  Shawls— Had- 
DEN  &  Co.,  Claimants. 

Tlie  14th  section  of  the  act  of  14th  July,  1832,  as  it  stands,  does  not  declare 
aaj  foifeitore  to  attach  npon  the  mere  want  of  ooirespondenoe  between 
the  goods  and  the  entiy  as  a  sabstantiTe  and  independent  ground  of  tir* 
Ibiture. 

Possibly  there  may  be  an  omission  of  some  words  by  which  it  was  intended 
to  declare  a  forfeiture  in  such  case,  but  as  it  is  a  penal  statute  they  cannot 
be  supplied  by  intendment 

But  more  probably  it  was  designed  as  an  alteration  of  the  4th  sectioQ  of  the 
act  of  28th  May,  1830,  by  subjecting  the  article  and  not  the  whole  padc- 
age  to  forfeiture,  when  the  package  is  found  to  contain  an  article  not  de- 
scribed in  the  mvoice. 

And  cannot  be  construed  to  mean  or  in  a  penal  statute. 

Where  there  is  a  misdescription  of  the  whole  package^  it  is  not  a  esose  of 
forfeiture  under  that  clause  of  the  14th  section  of  the  act  of  14th  July,  l%i% 
which  declares  that  if  any  package  shall  be  found  to  contain  any  article 
not  entered,  such  article  shall  be  forfeited. 

Under  a  count  alleging  that  a  package  was  made  up  with  intent  to  erade 
and  defraud  the  revenue^  the  platntiiT's  evidenoe  was,  that  the  goods  wen 
invoiced  and  entered  as  worsted  shawli^  but  were,  in  &c^  part  cotton 
and  part  worsted,  but,  that  there  was  no  attempt  at  conceahnen^  and  the 
ootton  could  be  detected  without  difficulty ;  held,  that  this  was  compe- 
tent; but  80  insufficient  that  its  exclusion  was  no  ground  for  reversal. 

Error  from  the  District  Cburtfrr  the  SotUhem  District  of 
Hew  York. 

An  information  was  filed  in  the  court  below,  against  ten 
padoiges  or  cases  of  shawls,  imported  and  entered  at  the 
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custom-house  in  New  York,  and  seized  as  forfeited  ty  the 
collector,  under  the  14th  section  of  the  act  of  14th  of  July, 
1842.    There  were  three  counts  in  the  information. 

The  first  count  stated  that  said  goods,  being  composed 
wholly  or  in  part  of  wool  or  cotton,  were  entered  at  the 
custom-house  by  the  invoice ;  that  the  collector  caused  the 
packages  containing  them  to  be  opened,  examined  and  ap- 
praised, and  that  thereupon  said  goods  were  found  not  to 
correspond  with  the  entry. 

•  The  second  count  stated,  that  upon  such  examination 
and  appraisement,  each  package  was  found  to  contain  arti- 
cles not  entered,  that  is  to  say,  no  one  of  the  articles  found 
VA  any  of  the  packages  had  been  entered. 

The  third  count  stated,  that  upon  such  examination  and 
appraisement,  each  of  the  packages  was  found  to  have  been 
made  up  with  intent  to  evade  and  defraud  the  revenue. 

On  the  trial,  the  entry  and  invoice  were  produced,  from 
which  it  appeared  that  the  goods  were  invoiced  and  entered 
as  worsted  goods. 

A  witness  was  then  called,  who  testified  that  he  was  the 
appsaiaer  who  examined  the  goods,  and  that  they  were  all 
shawls  of  one  kind,  made  of  cotton  and  worsted.  He  fur- 
ther testified  that  there  had  been  no  attempt  at  conceal- 
ment; everything  was  open,  and  he  had  no  difficulty  in 
detecting  the  cotton  in  the  shawls. 

Upon  this  evidence,  the  counsel  for  the  claimants  re- 
quested the  court  to  charge  the  jury  that  the  claimants 
were  in  law  entitled  to  a  verdict  in  their  &vor.  The  court 
thereupon  charged,  that  the  first  count  presented  no  ground 
of  forfeiture  whatsoever,  inasmuch  as  the  particular  clause 
of  the  fourteenth  section  of  the  act  of  Congress  of  the  14th 
July,  1832,  upon  which  this  account  was  founded,  was  in- 
complete and  ineffectual,  no  penalty  being  annexed  to  that 
clause ;  that  under  the  second  count,  the  entire  package 
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ooidd  not  be  forfeited  on  the  ground  that  all  its  conteubi 
were  nusdeeoribed  in  the  entry,  the  clanse  of  the  statute  on 
which  this  count  was  founded  being  confined  to  those  cases 
in  whicli  one  or  more  articles  not  entered  are  found  in  a 
package ;  and,  as  to  the  third  count,  that  the  &ct  of  ihe 
ahawk  in  question  being  in  part  cotton,  was  not^  in  itseli^ 
competent  evidence  tending  to  prove  that  the  packages 
were  made  up  with  intent  to  evade  or  de&aud  the  revenue. 
To  this  charge  the  counsel  for  the  claimants  excepted, 
and  the  juij  fi>und  a  verdict  for  the  claimants.  ^ 

Thokfsok,  J.: — ^This  case  is  brought  up  on  a  writ  of 
error  from  the  District  Court  for  the  Soutbem  District  of 
New  York.  It  was  an  information  filed  in  the  court  below, 
alleging  a  forfeiture  of  the  goods  in  question,  [1]  under  the 
14th  section  of  the  act  of  Congress  of  the  14th  of  Julji 

[1]  ^  For  the  proiedaon  of  its  oommerce/'  sajs  Mr.  Benedict,  "for  the  ool* 
lection  of  its  revennes,  and  for  tlie  enforcement  of  all  the  regulations  of  its 
police  in  navigable  waters,  the  United  States,  like  all  ottier  commeroial  a*- 
taia,  find  it  neoesaary  to  impose  penalties  aadfodS^itores  on  goods  aflomtand 
oa  yesBeis^  in  relation  to  which  the  laws  of  trade,  navigation  and  retventu^ 
have  been  violated.  In  a  great  variety  of  such  cases,  the  vessels  and  the 
goods  are  the  only  things  within  the  reach  of  the  courts  and  their  procesa 
Whenever,  ther^ire,  a  penaltj  or  forfeiture  fs  attached  to  a  ship  or  vessel,  or 
gtods  on  board  of  her,  it  Is  6&fi>roed  by  a  BeSaan  of  the  tfaiiig,  and  tin  pso* 
oeeding  to  oondenm  it  is  a  suit  in  the  District  Ck^orl^  in  the  name  of  the  Uni- 
ted States  or  other  party,  in  whose  favor  the  penalty  or  forfeiture  is  imposed." 

**  It  is  the  place  of  seizure,  and  not  the  place  of  committing  the  offenoe^ 
whidh  decides  the  jurisdiction.  If  the  seizure  be  made  in  a  foreign  jorisdb- 
lion,  or  on  the  high  seas,  the  District  Court  of  the  district  to  which  the  prap* 
SKty  is  brought  has  the  jurifldiotion.  If  the  s^ixure  be  made  within  a  Jodioi^l 
distdct  of  the  United  States,  the  District  Court  of  that  district  has  the  Jvri»- 
diction.  If  the  seizure  he  unlawful,  the  party  has  his  redress  by  a  suit  m 
penonam  in  the  Admiralty;  and  the  jurisdiction  in  this  class  of  torts  is  co- 
extensive with  the  jurisdiction  of  the  seizure,  and  exists  whether  the  aetzora 
be  on  the  hi^  seas^  in  pods  and  harbon^  cr  on  the  lakes  and  riten  of  tt* 
iaiatior.'* 
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1882j(a)  The  information  contained  three  ootmts,  to  meet 
ihe  three  daases  of  cases  supposed  to  be  embraced  witinn 
diat  section  of  the  law.  That  section  declares,  *^  that  when- 
ever, upon  the  opening  and  examination  of  any  package  or 
packages  of  goods  composed  wholly  or  in  part  of  wool  or 
cotton,  in  the  manner  provided  b/the  4th  section  of  the  act. 
^  the  28th  of  May,  1880,  the  ssid  goods  shall  be  found  nd 
to  correspond  with  the  entry  thereof  at  the  custom-house; 
and  if  any  package  shall  be  found  to  contain  any  Staiide  not 
entered,  such  article  shall  be  forfeited ;  or  if  the  poa/age  be 
made  up  with  intent  to  evade  or  defraud  the  revenue,  ihe 
padoige  shall  be  forfeited;  and  so  much  of  the  said  seo- 
tion(b)  as  prescribes  a  forfeiture  of  goods  found  not  to  cor- 
respond  with  tBe  invoice  thereof,  be  and  the  sameis  herelqr 
repealed."  The  first  count  in  this  information  assumes  thAt^ 
imder  the  14:th  section  of  the  act  of  1882,  a  forfeiture  of  thf 
goods  attaches,  i^  upon  the  examination,  it  shall  be  foonrl 
that  the  goods  do  not  correspond  with  the  entry  at  the  cut* 
torn-house;  and  this  presents  the  question  whether  such  m 
the  e^Kkstruction  to  be  given  to  tins  branch  of  the  section. 
Looking  to  the  provisions  in  the  act  of  1830,  on  this  pointy 
an  alteration  or  amendment  of  which  was  intended  by  llie 
act  of  1832,  it  is  not  improbable  that  some  mistake  has  oo» 
cuned.  But  as  the  act  now  stands,  it  does  not  declare  any 
forfeiture  to  attach  upon  the  mere  want  of  c(»rrespondenee 
between  the  goods  and  the  entry,  as  a  substantive  and  in- 
dq)endent  ground  of  forfeiture.  The  effect  or  cdnsequenoe 
of  such  want  of  corre^ondence  is  not  dedared ;  and  if  this 
was  intended  as  a  distinet  ground  of  forfeiture,  there  must 
be  an  omission  of  some  words  indicating  such  intention,  and 
which  cannot  be  supplied  by  intendment  in  a  penal  statute. 
By  the  4th  section  of  the  act  of  1880,  it  is  provided  that  i^ 

(A  Yd  Vm,  lb  U.  a  TOl.  (b)  Act  of  18S0,  aeo.  4. 
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upon  the  examination,  any  package  shall  be  found  to  oou* 
tain  any  article  not  described  in  the  inyoice,  or  if  sudh 
package  or  inroice  be  made  up  with  intent  to  defraud  the 
revenue,  the  same  shall  be  forfeited.  The  disjunctiye  parti- 
ele  or  being  used,  the  forfeiture  deolared  may  attach  to  tiie 
want  of  correspondence,  A  well  as  to  the  fraudulent  intent ; 
but  in  the  act  of  1882,  the  conjunctive  particle  and  is  used  in 
the  like  connection,  and  which,  in  a  penal  statute,  cannot  be 
construed  or.  But,  independent  of  this  consideration,  if  the 
want  of  correspondence  is  a  distinct  ground  of  forfeiture,  it 
will  include  tiie  second  class,  and  render  that  provision  en- 
tirely unnecessary ;  for  if  the  package  contained  any  article 
not  entered,  there  would  certainly  be  a  want  of  correspond- 
ence between  the  goods  and  the  entry.  Bitt  although  this 
section  of  the  law  is  somewhat  inartificially  drawn,  I  am 
inclined  to  think  there  has  been  no  omission  or  mistake  in 
ibe  phraseology.  This  14th  section  of  the  act  of  1882,  was 
intended  as  an  amendment  or  alteration  of  the  4th  section 
of  the  act  of  1830.  Under  that  section,  i^  on  examination^ 
any  package  was  found  to  contain  any  article  not  described 
in  tiie  invoice,  it  worked  a  forfeiture  of  the  whole  padco/g^  ; 
but,  under  the  act  of  1832,  the  forfeiture  only  attached  upon 
the  ariick  not  entered ;  and  if,  under  the  act  of  1882,  the 
want  of  CQprespondence  is  a  distinct  ground  of  forfeiture,  it 
would  work  a  forfeiture  of  the  whole  package,  and  defeat 
the  alteration  intended  to  be  made  in  this  respect;  and  I 
think  the  construction  to  be  given  to  this  14th  section  of 
the  act  of  1832  is,  that  the  collector  is  to  make  the  exam- 
ination required  by  the  act  of  1880,  and,  if  the  goods  shall 
be  found  not  to  correspond  with  the  entry  at  the  custom- 
house, then  the  article  or  articles  not  entered,  and  which 
occasioned  the  want  of  correspondence,  shall  be  forfeited. 
I  think,  therefore,  that  the  decision  of  the  District  Court 
upon  this  point  was  correct.    The  ruling  of  the  court  was 
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placed  upon  the  decision  of  this  court,  in  the  year  18S4, 
in  the  case  of  The  Uniled  Slates  y.  Five  Cases  of  Linen  Table- 
doiks — Wright  &  Stwrges^  claimants.  I  have  not  been  able 
to  find  the  opinion  given  in  that  case,  and  do  not  recollect 
die  grounds  on  which  it  was  put,  and  have  accordingly 
considered  it  as  a  question  now  for  the  first  time  raised. 

The  ruling  of  the  court  on  the  second  count  in  the  infor- 
mation, was,  I  think,  correct.  That  count  claims  the  for- 
feiture by  reason  of  a  misdescription  of  the  whole  package  ; 
whereas  the  14th  section  of  the  act  of  1882  looks  to  the 
case  where  certain  articles  contained  in  the  package  were 
not  entered,  and  attaches  the  forfeiture  to  such  articles  only. 

Under  the  act  of  1832,  if  the  package  be  made  up  with 
intent  to  evade  or  defi^ud  the  revenue,  the  whole  package 
shall  be  forfeited. 

The  entry  of  the  goods  was  of  worsted  shawls^  and  the 
evid^ice  was,  that  they  were  part  cotton;  this,  I  think| 
was  competent  evidence  under  the  count  charging  the 
package  to  have  been  made  up  with  intent  to  evade  or  de- 
fi^ud  the  revenue.  The  evidence,  however,  was  not  ex- 
cluded ;  and  the  opinion  of  the  court  with  respect  to  it,  was 
only  an  opinion  upon  the  &ct,  that  the  shawls  being  part 
cotton,  was  not  in  itself  competent  evidence  tending  to 
prove  that  the  package  was  made  up  with  intent  to  evade 
or  defi^ud  the  revenue.  It  might  have  been  more  correct 
for  the  judge  to  have  told  the  jury  that  the  evidence  was 
not,  in  his  opinion,  sufiicient  to  establish  the  fi*aud.  But 
as  this  was  the  only  evidence 'tending  in  any  manner  to 
show  a  firaudulent  intent,  and  was  so  obviously  insufficient 
to  establish  the  fraud,  I  think  the  judgment  ought  not  to 
be  reversed  on  this  ground. 

The  judgment  must,  accordingly,  be  aflBrmed. 
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Under  the  act  of  Ooogress  of  2d  Mar^  1821,  regalating  the  entzy  of  i 
ohandise,  the  master  of  a  yessel  is  not  the  only  person  bound  to  deliyer  a 
manifest  of  merchandise  imported  in  the  vessel.  That  dutj  devolves  on 
him  who  has  the  chai^  and  control  of  the  merchandise ;  and  for  a  viola- 
lion  of  the  law  he  is  subject  to  its  penalty. 

And  it  is  not  essential  that  he  should  be  actually  on  beard  the  yesBol  whea 
it  enters  the  waters  of  the  United  States.  As,  where  one  put  goods  belong- 
ing to  him  on  board  a  boat  in  Canada,  and  after  she  had  proceeded  about 
a  mile  and  crossed  the  line,  got  on  board  himself,  and  remained  on  board 
until  his  goods  were  landed,  he  was  held  subject  to  the  penalty  for  not  d»- 
liyaring  the  moni&sfc. 

The  act  of  Congress  declares  that  it  shall  bo  the  duty  of  eveiy  person  ooming 
fix)m  a  foreign  territoiy,  a<^acent  to  the  United  States,  into  the  United 
States,  with  merchandise,  to  deliver  the  manifest  The  declaration 
averred  that  the  defendant  came  from  a  foreign  territory,  viz.,  from  Mon- 
tnal,  and  the  evidenoe  was,  that  he  did  not  oome  from  Montreal,  bat  from 
Caldwell's  Manor.  Held,  that  after  judgment^  the  allegation  under  tha 
widcUcU  might  be  rejected  as  surplusage. 

An  accomi)lice  being  a  competent  witness,  it  is  not  erroneous  for  a  court  to 
direct  a  jury  to  find  a  verdict  upon  his  uncorroborated  evidence,  if  they 
btiievehim. 

Thompson,  J.:— This  case  comes  up  on  a  writ  of  error 
to  the  District  Court;  and  the  errors  oomplained  of  arise 
upon  a  bill  of  exceptions  taken  at  the  trial.  It  was  an  ao- 
tion  of  debt  brought  by  the  United  States  for  an  all^^ 
violation  of  an  act  of  Congress,  entitled  ^'  An  Act  further 
to  regulate  the  entry  of  merchandise  imported  into  the 
United  States  from  any  adjacent  territory,"  passed  the  2d 
Maich,  1821.  The  declaration  alleges  that  oertain  goods 
(describing  the  same)  were,  on  the  Ist  day  of  Sept.,  1822, 
brought  and  imported  by  the  defendant  from  a  foreign  ter* 
ritory,  adjacent  to  the  United  States,  into  the  United  States, 
to  wit,  from  Montreal,  in  the  Province  of  Lower  Canada, 
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into  Swanton,  in  the  District  of  Yermont)  which  gooda, 
wares  and  merchandise,  were  subject  to  the  payment  of  du. 
ties  by  the  laws  of  the  United  States.  That  the  defendant 
was  coming  from  a  foreign  territory  adjacent  to  the  United 
Stales,  to  wit,  from  Montreal  aforesaid  into  the  District  of 
Yermont,  with  the  said  goods,  wares  and  merchandise,  and 
did  arrive  at  Swanton  aforesaid  with  the  same,  and  did  not 
ddiyer  any  manifest  of  the  goods  to  any  collector  or  deputy 
collector,  as  by  law  required,  although  there  was  an  office 
legally  established  and  kept  at  Swanton  aforesaid,  for  the 
entry  of  merchandise  imported,  &c.,  contrary  to  the  form 
of  the  act  in  such  case  made  and  provideo. 

The  evidence  in  support  of  this  allegation  consisted  of 
one  witness  only,  who  testified  in  substance  that  he  was  at 
Caldwell's  Manor,  in  the  Province  of  Lower  Canada,  in 
company  with  the  defendant^  when  he  purchased  the  goods^ 
that  he  and  the  defendant  put  the  goods  into  a  small  boat^ 
of  which  George  Hilliker  was  owner  and  master,  and  that 
the  articles  were  brought  into  the  United  States  by  Hilli*- 
kec;  in  said  boat;  that  the  boat  came  to  the  shore  at  Al* 
burgh,  within  the  District  of  Yermont,  and  about  one  mile 
fipom  the  place  in  Canada  where  they  were  put  on  board ; 
and  the  witness  and  the  defendant  who  had  come  by  land 
boat  Canada  to  Alburgh,  then  got  on  board  the  boat,  and 
came  -with  the  said  goods  to  Hilliker's  house  in  Highgate, 
ia  iSie  District  of  Yermont ;  wheti  the  witness  and  the  de> 
feodant  unloaded  the  goods  from  the  boat,  a  part  of  which 
weve  carried  by  them  to  Swanton  Falls,  and  the  remainder 
left  in  the  charge  of  Hilliker.  There  was  no  evidence  that 
any  entry  of  the  goods  was  made  or  maxiifest  produced  to 
any  collector  or  deputy,  or  any  duties  paid ;  and  upon  this 
evidence  the  court  charged  the  jury  if  they  believed  this 
witness,  the  United  States  ware  entided  to  recover  the  pen^ 
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alty  claimed.    The  jurj  found  a  yerdiot  for  tiie  United 
States. 

The  efroTS  which  have  been  alleged  and  xdied  on  to  le- 
]  yerse  this  judgment,  are : — 

I  1.  That  the  master  of  the  boat  was  the  proper  and  only 
person  to  deliyer  the  manifest,  and  that  he  alone  is  liable 
for  the  penalty. 

j  2.  That  the  allegations  in  the  declaration  are  iimaffi- 
cient. 

8.  That  no  recoyeiy  oould  be  had  upon  the  uncortobo- 
rated  testimou  j  ofan  accomplice. 

The  first  objection  will  depend  upon  the  construction  to 
be  giyen  to  the  act  of  Congress.  The  act  declares  that  it 
shall  be  the  duty  of  the  master  of  any  yessel,  except  regis- 
tered yessels,  and  of  eyery  person  haying  charge  of  any 
boat,  canoe,  or  raft,  and  of  the  conductor  or  driyer  of  aary 
oairiage  or  sleigh,  and  of  every  other  person  coming  from  any 
foreign  territory  adjacent  to  the  United  States,  into  the 
United  States,  with  merchandise  subject  to  duty,  to  deliyer 
immediately  on  his  arriyal  within  the  United  States^  a  ma&« 
ifest  of  the  cargo  or  loading  of  such  yessel,  boat,  canoe,  raft^ 
carriage,  or  sleigh,  or  o/tfie  merchandise  so  brought  firom  iko 
foreign  territory,  at  the  ofElce  of  any  collector  or  deputy 
collector  which  shall  be  nearest  to  the  boundary  line,  or 
nearest  to  the  road,  or  waters,  by  which  such  merchandiae 
is  brought;  the  manifest  to  be  sworn  to.  And  the  act  then 
declares  that,  if  the  master,  or  other  person  haying  charge 
of  such  yessel,  boat,  canoe,  or  raft,  or  the  conductor  or  dri- 
yer  of  such  carriage  or  sleigh,  or  other  person  bringing  met- 
chandise  as  aforesaid^  shall  neglect  or  refdse  to  deliyer  the 
manifest,  &c.,  the  goods,  yessel,  boat,  &c.,  shall  be  forftited 
to  the  United  States,  and  such  master,  conductor,  or  other 
importer  J  shall  be  subjected  to  pay  a  penalty  of  four  hun- 
dred dollars. 
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No  reasonable  coiijstruction  can  be  given  to  the  terni3| 
ether  person  and  other  importer^  without  applying  them  to  a 
deeeription  of  persons  other  than  the  commanders  of  ves- 
sels, boats,  &c.,  and  the  drivers  and  conductors  of  sleighs 
and  carriages.  They  must  have  been  intended  to  embrace 
every  description  of  person  whose  employment  is  not  spe- 
cifically designated,  and  who  shall  import  or  bring  into  the 
United  States £x>m  any  adjacentforeign  territory  merchandise 
subject  to  the  payment  of  duties ;  and  the  provision  would 
be  very  inadequate  to  the  object  intended  by  the  act,  un- 
less these  words  should  receive  such  construction.  A  pi^ 
flonger  on  board  a  boat  might  with  impunity  smuggle  any 
goods,  at  least  such  as  he  could  carry  about  his  person,  and 
over  which  the  master  of  the  boat  could  have  no  control. 
The  duty  of  exhibiting  the  manifest  devolves  on  him  who 
has  the  charge  and  control  of  the  merchandise ;  no  other 
person  could  perform  the  duty,  he  would  not  have  the 
means  in  his  power  to  enable  him  so  to  do.  The  goods  in 
tiie  present  case  were  clearly  imported,  or  brought  into  the 
United  States,  by  the  defendant,  within  the  sense  and  mean- 
ing of  the  act  He  put  them  on  board  the  boat  in  Canada, 
and  took  them  feom  on  board  within  the  United  States ;  he 
was  not  to  be  seen  on  board  the  boat  at  the  moment  she 
crossed  the  line.  It  was,  however,  but  about  one  mile  from 
the  place  where  the  goods  were  put  on  board  the  boat,  to  the 
place  where  the  defendant  got  on  board ;  and  the  jury  had 
a  right  to  infer  that  this  was  a  mere  attempt  to  evade  the 
letter  of  the  law.  The  master  of  a  boat,  or  the  driver  of  a 
cazTiage,  cannot  be  bound  to  search  every  person  who  may 
be  on  board,  to  see  if  they  have  not  some  article  of  merchan- 
dise upon  which  duties  are  payable ;  and  for  small  articles 
for  which  no  bill  of  lading  is  given,  or  freight  received,  and 
in  no  way  under  the  control  of  the  master,  he  could  not 
make  out  a  manifest.   He  could  not  know,  or  have  a  right 
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to  inquire  whether  the  owner  of  the  goods  having  the  charge 
and  custody  of  them,  intended  to  violate  the  law.  The  de> 
fendant  is,  therefore,  the  party  on  whom  the  penalty  in  ihii^ 
casemuat  &11. 

I  2.  The  second  exception,  as  to  the  defects  of  the  all^a> 
tion  in  the  declaration,  is  not  well  founded.  It  is  sufficient 
if  the  declaration  pursues  substantially  the  words  of  the 
act,  and  this  it  does  in  the  present  case.  It  allies  that  iim 
goods  were  brought  by  the  defendant  firom  a  foreign  teiri- 
tory  adjacent  to  the  United  States,  into  the  United  States, 
to  wit,  from  Montreal  in  the  Province  of  Lower  Canada,  to 
S wanton,  in  the  District  of  Vermont.  The  act  does  not  re- 
quire that  the  declaration  should  state  to  whom  the  foreign 
^rritory  belonged.  That  is  immatenal ;  and  if  necessary, 
the  whole  allegation  under  the  viddicU  might  be  rejected, 
and  the  declaration  at  all  events,  after  judgment^  would  be 
good.  Jf  any  objection  could  have  arisen  on  this  part  of 
the  case,  it  was,  that  the  allegation  was  not  supported  by 
the  evidence.  The  witness  proved  that  the  goods  were 
purchased  at  Caldwell's  Manor,  and  of  course  were  not 
brought  fix>m  Montreal ;  but  no  such  objection  was  taken 
on  the  trial,  and  if  it  would  have  been,  well  founded  it 
comes  too  late  now. 

8.  The  last  exception  is  not  founded  upon  any  facts  ap- 
pearing on  the  trial.  The  bill  of  exceptions  states,  that  &a 
court  delivered  its  opinion  to  the  jury,  that  they  might  giro 
a  verdict  for  the  plaintiflfe,  on  the  unsupported  and  uncor- 
roborated evidence  of  an  accomplice,  if  they  believed  he 
swore  the  truth.  [1]    But  the  witness  in  this  case  was  not  an 

f  [1]  Messrs.  Amos  ft  Phillips,  the  editors  of  the  8th  edition  of  PhU  Br.,  p.  30^ 
et  seq.j  in  discussing  the  weight  to  which  the  testimonj  of  an  aooomplioe  ia 
entitled,  say :  "  Since  accomplices  are  competent  witnesses,  it  i^peara  to  loUow 
as  a  necessary  consequence,  that  if  their  testimony  is  beMsiTed  by  a  jmy,  apris* 
oner  may  be  legally  conWcted  upon  it^  though  it  be  nnoonllnied  by  odj  other 
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aeoomplice ;  he  had  no  interest  whatever  in  the  goods,  frood 
anything  that  appears,  or  any  knowledge  that  the  defendant 


evidance.  It  is  the  peculiar  province  of  the  jury  to  determine  on  the  degree 
of  credit  to  be  attached  to  any  competent  evidence  submitted  to  their  ocmsid- 
eration;  and  it  has  accordingly  been  laid  down  in  many  cases  as  a  setttad 
rdte^  that  a  conviction  obtained  by  the  unsupported  testimony  of  an  aeoom- 
plice iastrietly  legal  (Oases  cited  in  tert  to  seventh  ed.,  p.  41,  note  2,  with 
the  edition  of  1  Hale,  P.  C.  303 ;  per  Lord  Denham,  7  Carr.  &  Payne,  152,  and 
per  Alderson,  J^  id.  273.  See,  also,  The  State  v.  ffcaiey,  2  Dev.  &  Bat  390; 
Samev.  ffardine,  iOn.) 

"Bnt  great  injustice  would  result  if  it  were  the  praotioe  of  Juries  to  oonviot 
apOD.  the  usaupported  evidence  <^  acoomplioeS)  whose  testimony,  though  adf 
nitted  from  necessity,  ought  always  to  be  received  wiUi  great  jealousy  and 
caution.  For,  upon  their  own  confession,  they  stand  contaminated  with  guilt ; ' 
they  admit  a  partidpation  in  the  very  crime  which  they  endeavor  by  their 
evidence  to  fix  upon  the  prisoner ;  they  are  sometimes  entitled  to  reward  npoa 
obtaining  conviction,  and  always  expect  to  earn  a  pardon.  AccompUcee  are 
thorefive  of  tainted  character,  giving  their  testimony  under  the  strongest 
nothres  to  deceive ;  and  a  jury  vrould  tu>t  in  general  be  justified  in  giving  to 
Such  v^tnesses  credit  for  a  conscientious  regard  to  the  obligation  of  an  oath. 
Sometimes  they  may  be  tempted  to  accuse  a  party  who  is  whdly  ianooenti 
la  order  to  screen  themselves,  or  a  guilty  associate ;  and  if  the  prisoner  bu 
been  their  participator  in  crime,  they  may  be  diq>osed  to  color  and  exagger* 
ate  their  statement  against  him,  with  a  view  to  hide  their  own  infamy,  or,  by 
obtaining  his  conviction,  to  protect  themselves  fbom  liis  vengeance,  and  secure 
the  expected  benefit  The  doctrine,  therefore,  of  a  legal  conviotion  upon  the 
tmsupported  eridenoe  of  an  aeoomplice  has  been  greatly  modified  in  substanoe 
and  effect ;  and  it  has  long  been  considered  as  a  general  rule  of  practice,  thai 
the  testimony  of  an  accomplice  ought  to  receive  confirmation,  and  that,  unless 
it  be  corroborated  in  some  material  part  by  unimpeachable  evidence,  the  pre* 
siding  judge  ought  to  advise  the  Juty  to  acquit  the  prisoner. 

*It  has  been  laid  down  that  the  practice  of  requiring  some  oonflTmstion  of 
an  accomplice's  evidence  must  be  considered  in  strictness  aarestmg  only  upon 
Iha  discretion  of  the  presiding  judge.  (See  per  Lord  Ellenborough,  m  Bex  v. 
JbN6>,  2  Camp.  132;  andsee  State  v.  ifiisay,  and  jSfamsv.  Eardine^  stsmmk) 
And  this^  indeed,  appears  to  be  the  only  mode  in  which  it  can  be  made  xep 
concilahle  with  the  doctrine  akeady  stated,  that  a  Ugai  conviction  may  take 
plaoe  upon  the  unsupported  evidence  of  an  accomplice.  But  it  may  be  ob- 
served that  the  praotioe  hi  questkm  lias  obtained  so  much  sanction  from  legal 
authority,  that  a  deviation  fiom  it  on  the  part  of  a  judge  in  any  partumlav 
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intended  to  evade  the  law.  It  was  an  opinion,  therefore, 
giyen  by  the  court  upon  an  abstract  question,  not  applicar 

case,  would,  at  the  present  day,  appear  angular  and  of  qnea^onable  pro* 
priety.  Althoogh  the  judge  does  not,  in  express  language,  dedare  that  a  caaa 
depending  on  the  unconfirmed  evidenoe  of  an  accompUoe,  Ss  insufficient  in 
law  to  warrant  a  conyiction,  but  merely  adTises  the  jury  not  to  place  credit 
on  the  evidence ;  yet,  as  it  is  not  likely  an  instance  should  arise  in  which  the 
Juiy  woul^  diaregard  the  advice  so  given,  and  convict  the  prisoner,  the  sub* 
Btantial  result  fi^pears  to  be  nearly  the  same,  as  if  the  practice  had  depended 
on  a  rule  oflaw,  instead  of  being  the  exercise  of  the  discretion  of  the  presid- 
ing judge.  The  only  diatmction  appears  to  be,  that  if  the  judge  were  to  sub- 
mit a  case  of  this  nature  to  the  juiy  without  any  such  reoommendation,  and 
a  oonviction  ensued ;  or,  if  a  jury  were  to  convict  in  opposition  to  the  reoom- 
mendation of  the  judge,  it  could  not  property  be  said  in  ^iber  case,  oonaiBi- 
ently  with  the  authwities  on  the  subject^  that  the  conviction  would  be 


"  From  the  anomalous  nature  of  the  rule  of  practice  requiring  oonfirmalioB, 
more  especially  from  the  circumstance  that  it  is  considered  in  law  to  rest 
merely  upon  the  discretion  of  the  presiding  judge,  and  that  it  appears  in  fiict 
to  have  originated  in  the  exercise  of  such  discretion,  it  might  be  expected 
that  some  difference  of  opinion  would  arise  as  to  the  nature  and  extent  of  the 
neoeesaiy  oonflrmatioa  It  is  oleariy  unneoessaiy  that  the  aooonq>lioe  should 
be  oonfirmed  in  wery  circumstanM  which  he  details  fai  evidence;  lor  tiMie 
would  be  no  occasion  to  use  him  at  all  as  a  witness,  if  his  narrative  oould  be 
com^etely  proved  by  other  evidence  free  from  all  suspicion.  (See  report  of 
the  trials  at  York,  on  special  commission,  1813,  pp.  le,  17,60, 150, 166,  801, 
partioolariy  the  ohaiges  of  Thompson  a  B.  hi  Be»  v.  SwaUoWi  and  of  Le  Blane, 
J.,  in  Bex  v.  MeOor,)  The  rule  on  the  subject  which  has  generally  been  laid 
down/is.  that  if  the  jury  are  satisfied  that  he  speaks  truth  in  some  material 
part  of  his  testimony,  in  which  they  see  him  confirmed  by  unimpeadiable  evf- 
denoe,  this  may  be  a  ground  for  their  believing  that  he  also  speaks  troth  In 
other  parts,  as  to  which  there  maybe  no  confirmation.  (Id.  and  Despm^B 
COM,  28  How.  St  Tr.  488,  and  per  Lord  Ellenborough,  31,  id.  325;  Rm  r. 
Bamardf  I  (3arr.  k  Payne,  88.)  So  fiir  all  the  authorities  agree;  but  the 
pdnt  upon  which  a  difference  of  opinion  and  practice  appears  to  have  pr^ 
vailed  is^  as  to  the  particular  part  or  parts  of  the  aooomplioe's  testimony  which  ^ 
oog^t  to  be  confirmed. 

MJn  tiome  cases  it  has  been  considered  that  the  confirmation  ought  to  be 
such  as  eflfocts  the  permm  o/ (he  prisoner^  and  oonnects  him  directly  with  the 
erima;  but  in  other  oaaoa  this  description  of  oonfirmation  has  been  oonaldered 
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ble  to  the  case,  and  if  erroneous,  would  be  no  ground  for 
reYersing  the  judgment    But  there  was  no  error  in  the 

QDneceasary,  and  it  has  been  held,  that  confinnation  of  the  accomplice  hi 
other  parts  of  his  testimony,  which  do  not  affect  the  identity  of  the  prisoner, 
may  be  sufficient  to  entitle  the  accomplice  to  credit,  and  to  warrant  the  Judge 
in  leaving  the  dase  to  the  jory  without  a  recommendation  to  acquit 

"  In  the  first  case  In  which  this  question  appears  to  have  been  expresdy 
nosed,  two  prisoners  had  been  convicted  on  the  evidence  of  an  aooomplioe^ 
who  was  confirmed  as  to  the  circumstances  attending  the  offence,  but  not  as 
to  the  identity  of  the  prisoners ;  and  the  judges  were  unanimously  of  opinion 
that  the  conviction  was  good,  upon  the  general  ground  already  mentioned; 
namely,  that  a  prisoner  may  legally  be  convicted  upon  the  unconfirmed  evi- 
dence of  an  accomplice.  {Rex  v.  AUwood^  Leach  G.  G.  621,  V  T.  R.  609.)  In 
ft  case  oocorring  shortly  afterwards,  a  similar  decision  took  place,  and,  as  it 
ftj^pean^  on  the  same  ground.  At  the  trial  the  court  observed,  that  the  piao* 
tice  of  rejecting  an  unsupported  accomplice  was  rather  a  matter  of  discretion 
with  the  judge,  than  a  rule  of  law ;  and  the  case  having  been  left  to  the  jury, 
and  the  prisoner  convicted,  the  judges  afterwards  held  the  conviction  good. 
{Bex  V.  Durhami  Leach  G.  G.  638.)  It  was,  however,  said  in  this  case,  that 
the  witness  (a  receiver)  waa  rather  an  accessory  after  the  fkct  than  an  acoom- 
ptiee  in  the  fSftct  In  Bex  v.  SmUh.  and  another,  reported  in  a  note  to  the 
bat  case^  where  the  only  witness  aflfocting  the  prisoners  was  an  accomplice^ 
the  court  admitted  the  rule  of  law,  that  the  uncorroborated  testimony  of  an 
aooompUce  was  legal  evidence,  but  thought  it  too  dangerous  too  soffiBr  a  con- 
viction to  take  place  on  such  testimony,  and  the  prisoners  wwe  aoquitked. 
The  same  general  doctrine  was  subsequently  laid  down  in  JSez  v.  Jonee^  3 
Campb.  132,  31  How.  St  Tr.  326,  by  Lord  Bllenborough,  who  thero  referred 
to  a  case  in  whidi  the  judges  were  of  opinion  that  four  prisoners  had  been 
property  convicted  upon  the  testimonyof  an  accomplice,  whose  evidence  had 
been  conflnned  as  to  tluree  of  the  prisoners,  but  not  as  to  the  fourth.  And 
in  the  report  of  the  York  trials  under  a  special  commission,  it  was  laid  down 
by  C.  B.  Thompson,  that  confirmation  need  not  be  of  circumstances  which 
go  to  prove  that  the  accomplioe speaks  truth  with  respect  to  atttheprisonent 
(when  aeveral  are  tried,)  and  with  respect  to  the  share  they  have  each  taken 
in  the  transaction ;  for,  if  the  jmy  are  satisfied  that  he  speaks  truth  in  those 
parta  in  which  they  see  unimpeachable  evidence  brought  to  confirm  him,  tfasit 
is  a  ground  ibr  them  to  believe  that  he  speaks  also  truly  with  regard  to  the 
cOurprisonerat  as  to  whom  there  may  be  no  confirmation.  {Rex  v.  SwdOoWt 
31  How.  St.  Tr.  326.)  Again,  in  a  later  oase^  where  an  accomplice  was  oon- 
fimed  as  to  one  of  several  prisoneni  jointly  indioled,  but  not  as  to  the  othen^ 
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opinion  on  thia  point,  had  it  been  called  for  by  the  cas& 
There  can  be  no  question  but  an  accomplice  ia  a  competent 

.  Bayley,  X,  told  the  juiy,  that  if  they  Tcere  satisfied  from  the  oonflrmatSon, 
that  the  aocompUce  was  a  credible  witneasi  thej  might  act  on  his  testimcm/ 
with  respect  to  the  prisouersi  as  to  whom  he  had  not  been  confirmed,  and 
they  were  convicted.  (Sex  v.  DawhaTf  N.  P*  0.  34)  and  see  Hex  v.  Bamcard^ 
1  Cair.  &  Payne,  88,  per  HuUock,  B.)  In  BirkeWa  case,  (Ruas.  &  Ry.  Or.  Gas. 
i&2)f  on  a  case  reserved,  the  judges  were  of  opinion  that  an  accomplice  did 
not  require  confirmation  as  to  the  person  chaigedby  him,  if  he  were  confirmed 
in  the  other  particulars  of  his  statement  And  in  a  veiy  recent  case  at  lbs 
Old  Bailey,  before  Lord  Denham,  Mr.  Justice  Park  and  Mr.  Barcm  Aldenon, 
when  the  counsel  ibr  the  proeeoution  stated  that  he  should  not  be  aUe  to 
opnfinn  an  accomplice,  who  was  to  be  called  as  a  witness,  with  regard  to  tha 
penons  of  the  prisoners)  but  only  as  to  the  general  circumstances  of  the  casey 
Lord  Denham  said  he  considered,  and  he  believed  his  learned  brothem  ooa* 
cuired  with  him,  that  it  was  altogether  for  the  jury,  who  might,  if  they  pleased^ 
act  on  the  evidence  of  the  aocomphce  without  confirmation ;  but  obaenred, 
that  a  person  so  situated,  would  not  be  likely  to  receive  any  great  degnea  of 
credit  (Bex  v.  Hmiinga^  *i  Garr.  k  Payne,  152.)  The  prisoner  was,  however, 
acquitted,  as  on  hearing  the  case  there  was  contradiction  rather  than  con* 
fizmalioo. 

"The  authorities  above  stated  appear  to  show,  as  it  has  been  betbrs 
obanrved,  that  the  rule,  which  requires  some  confirmation  of  an  aocompUce 
to  be  given,  is  to  be  considered,  not  as  a  strict  rule  of  law,  but  as  a  praotioe 
diBfending  on  the  discretion  of  the  presldhig  judge.  And  these  authorities 
also  show,  that  judges,  in  the  exercise  of  their  discretion,  have  generslly,  if 
not  alwayS)  considered  that  some  confirmation  ought  to  be  given,  but  have 
not  considered  evidence,  affecting  the  identity  of  the  prisoners  charged,  to  be 
essential  for  the  purpose  of  confirmation. 

M  On  the  other  hand,  there  are  sevwal  recent  decisions  in  whidi  judges^  in 
the  exercise,  of  their  discretion,  have  thought  oonfirmatozy  evidence  of  idea- 
tU;y  ought  to  be  given. 

''Thus,  in  the  case  of  i2ex  v.  Addis,  6  Ganr.  k  Payne^  388,  an  aooompliod 
who  was  the  principal  witness,  was  coxroborated  as  to  collateral  &oti^  noos 
oi  which  tended  to  connect  the  priscmer  with  the  accomplice,  vt  with  tiie 
(ransaction :  Hi,  Justice  Patteson  observed,  that  the  oorrob<nation  oo^t  to 
be  as  to  some  iact  or  facts,  the  truth  or  falsehood  of  which  would  go  to  pnr« 
or  disprove  the  offence  chaiged  against  the  prisoner.  And  hi  a  sabsequeiil 
oase,  (iSeas  V.  Tfetd,  6  Garr.  ft  Payne,  595,)  where  it  was  proposed  on  the  part 
of  the  proaecati(H),  to  oosflim  the  aoooizvlioe  as  to  the  mode  in  wfaioh  tha 
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^tness.    It  is  laid  down  in  the  bookB  as  a  universal  rule, 
that  both  in  civil  and  in  ciiminal  cases,  a  jxir^tbepa  eriminw 

ftikm/  waa  oonunittod,  Mr.  Jisfcioe  WUHams  nid,  that  something  ought  to  be 
j^FOYed  which  would  tend  to  bziag  the  matter  home  to  the  prisoners,  and  fti* 
^ffPpTB^ing  the  aooomplioe  as  to  the  mode  in  whioh  the  felony  had  been  oom- 
aitted,  was  not-eooui^  to  entitle  his  evidenoe  to  credit^  so  as  to  affect  other 
psnoDs;  that  in  &ct  this  would  be  no  oonflrmation  at  all,  smoe  eveiy  oae 
voold  give  credit  to  a  man  avowing  hinunlf  a  priooipal  felon,  fat  at  least 
knowing  how  the  felon  was  committed.  In  a  latter  case,  on  an  indictment 
i^gainst  two  perBons^  the  same  doctrine  was  laid  down  by  Mr.  Baron  Aldei^ 
aoo,  (Bex  v.  WiSeea,  7  Canr.  ft  Payne,  272,)  who  pointed  out  the  distincfcioA 
between  oonfinnation  as  to  the  drcomstanoes  of  the  felony,  and  oonfinnsAion 
4rffecting  the  indiyidnals  chacged ;  the  former  only  proves  that  the  accomplice 
was  present  at  the  oommisaioa  of  the  offence;  the  latter  shows  that  the  pfis- 
cner  was  connected  .with  it.  In  summing  up,  the  judge  observed,  that  con- 
finnation  merely  as  to  the  circumstances  of  the  I^Qny,  was  really  no  confirm- 
aticm  at  all ;  that  it  was  true,  the  jury  might  legally  convict  on  the  evidence 
of  aa  accomplice  only,  if  they  could  safely  rely  on  his  testimony,  but  that  he 
ahrays  advised  juries  not  to  act  on  the  evidence  of  the  accomplice,  unless 
conflmed  aa  to  the  particular  person  charged  with  the  offence.  After  ad* 
verting  to  the  fects  of  the  case,  as  affecting  the  two  prisoners,  the  same  Judge 
elaled  to  the  juiy,  that  if  they  thought  the  aooomplioe  was  not  sniBSciently 
confirmed  as  to  one,  they  would  acquit  that  one,  and  that  if  they  thought  he 
was  confirmed  as  to  neither,  they  would  acquit  both.  In  another  case,  {Ba 
r,  MoonSf  1  Cair.  &  Payne,  270,}  where  a  thief  and  receiver  were  jointly  fax- 
dieted,  the  same  learned  judge  expressed  his  ophiion,  that  confirmation  as  to 
the  tine(|  did  not  advance  the  case  against  the  receiver.  And  in  a  former 
case  of  a  similar  description,  where  there  was  a  slight  confirmation  as  to  the 
leeeiver,  but  none  as  to  the  principal  felon,  littledale,  J.,  thought  the  case  feiled 
altogether,  and  that  the  accomplice  ought  to  be  confirmed  as  to.  the  principal, 
befine  the  jury  could  be  asked  to  believe  the  witness'  testimony.  {Rex  v. 
Wdbf  Mood,  ft  Malk.  33a)  The  ground  of  this  decision  appears  to  hav% 
Ibeen,  that  it  was  Qecessary  to  establish  the  guilt  of  the  principal,  by  conihtn- 
faig  the  accompUoe  as  to  him,  before  the  question  of  the  guilt  of  the  receiver 
oonld^rise. 

**  Vrom  the  class  of  cases  which  have  been  last  cited,  it  will  appear  that 
file  recent  practice  of  several  judges,  in  exercising  their  discretion  as  to  the 
evidence  that  ought  to  be  adduced,  in  order  to  entitle  an  acoomplloe  to  credit, 
has  been  to  require  a  coDfirmatibn  upon  some  point  affecting  the  person  Of 
^  prisoner  charged;  and  tiiat  when  several  prisoners  are  jointly  tried,  ooik- 
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may  be  examined  as  a  witness,  notwithstanding  the  inunor- 
alilj  or  the  ill^alitj  of  his  conduct,  provided  he  has  not 

ilniiation  is  to  be  required  u  to  all  of  them  before  all  can  beaafel/ooaTicted. 
Indeed,  it  would  be  difficult  to  aasiga  a  aatiafiustory  ground  for  requiring  ooo- 
firmation  as  to  the  person  of  a  prisoner  indicted  alone^  and  dispensing  with 
confirmation  as  to  prisoners  jointlj  indicted;  the  same  reasons  which  render 
oonflrmation  necessary  in  the  former  cases,  appear  to  require  it  in  the  latter; 
if  a  distinction  between  the  two  cases  were  allowed,  a  prisoner's  acquittal  or 
conviction,  upon  an  accomplice's  testimony,  might  depend  upon  the  mere  ao* 
ddent  of  his  being  indicted  alone,  or  jointly  with  otbera  It  will  be  observed, 
thai  it  is  still  laid  down  by  judges,  even  when  calling  for  this  personal  oon- 
flrmation, that  the  juiy,  if  they  think  |MX>per,  may  legally  convict  upon  an  ao- 
oomplice*s  testimony  unsupported;  and  that  in  the  absence  of  such  supporti 
they  do  not  withdraw  the  case  &om  the  jury,  but  only  advise  them  not  to 
give  credit  to  the  accomplice. 

"  Whether  the  rule  of  practice,  which,  as  we  have  seen,  has  been  recently 
followed,  will  be  adopted  as  a  general  rule,  by  which  all  judges  will  consider 
themselves  bound,  may,  perhaps,  not  be  wholly  frpe  from  doubt,  but  the 
weight  of  the  latter  authorities  appears  to  be  in  &vor  of  such  a  rule.  The 
distinction  between  confirmation,  as  to  the  manner  in  which  an  offenoe  w$ 
ooQuiitted,  and  as  to  the  parties  by  whom  it  was  committed,  is  of  obviow 
importance;  and  although  cases  may  arise,  in  which,  from  the  confirmation 
of  an  accomplice,  as  to  the  circumstances  attending  the  commission  of  a  cxiam, 
the  jury  may  be  led  to  conclude  that  the  accomplice  speaks  truth  with  regard 
to  the  person  chaiged,  still  as  the  two  points  are,  in  general,  essentially  dif- 
ferent, great  caution  is  to  be  used  in  drawhig  such  a  conclusion.  If  the  wit- 
ness has  really  been  an  accomplice,  as  he  states  himself  to  be,  be  must  be 
acquainted  with  the  manner  in  which  the  offence  was  oonmiitted;  and  in 
describing  the  manner,  it  would  not,  in  general,  be  the  interest  or  desire  of 
an  accomplice  to  swear  falsely.  But  with  respect  to  persons  concerned,  there 
may  be  strong  reasons  to  infer  the  existence  of  motives  which  would  induce 
an  accomplice  to  fabricate  or  pervert  some  facts  against  a  party  charged,  not- 
withstanding the  other  fects  related  by  1^  may  be  indisputably  true,  or 
oven  notwithstanding  the  general  conmstency  of  his  story  may  be  dearly  eih 
taUished. 

"  This  subject,  so  important  in  itself,  has  created  much  difl^renoe  of  opinion 
at  the  Irish  bar.  See  an  anonymous  pamphlet  by  an  Irish  barrister,  Dub- 
lin, 1824;  the  object  of  which  is  to  prove  that  some  evidence  of  personal 
identity  ought  to  be  given  in  all  cases.  And  see  thj  tract  of  C  &  Joy,  which, 
though  recently  published,  was  written  some  years  ago,  in  answer  to  the 
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been  convicted  of  any  crime  that  incapacitates  him.  The 
objection,  therefore,  resolves  itself  entirely  into  a  question 

fiirmer  pamphlet  The  Lord  Chief  Baron  considers  that  the  rule  of  practice^ 
reqairingf  oonflrmation,  may  be  satisfied  by  corroborating^  parts  of  the  accom- 
jdico^i  evidenco,  not  affecting  the  persons  of  the  prisoners.  In  the  pre&oe^ 
the  learned  writer  states,  that  be  was  induced  to  publish  his  treatise  in  con- 
Beqnence  of  the  cases  of  Rex  v.  Addis  and  Bex  ▼.  Webbj  cited  supra.  Bat 
tiie  snbseqnent  cases  to  the  same  effect,  were  probably  not  published  when 
'Hbe  tract  of  the  Chief  Baron  appeared ;  they  are  not  referred  to  by  him,  nei* 
Iber  does  he  allnde  to  the. previous  case  of  Bex  ▼.  WeOa^  atprcu 

"  It  appcara  that  the  practice  of  requiring  confirmation,  when  the  case  for 
tbe  prosecutiHi  is  supported  by  an  accomplice,  applies  equally  when  two  or 
move  accomplices  are  brought  forward  against  the  prisoner.  In  a  case  in 
•irfaich  two  accomplices  spoke  distinctly  to  the  prisoner's  guilt,  Mr.  Justice 
littledale  told  the  jury  that,  if  their  statement  were  the  only  evidence  against 
him,  ho  could  not  advise  them  to  convict;  observing,  that  it  was  not  usual 
to  convict  on  the  evidence  of  one  accomplice  without  confirmation,  and  that, 
in  his  opinion,  it  made  no  difference  whether  there  were  more  accomplices 
tibaa  one.  (Bex  v.  Koaketf,  5  Carr.  ft  Payne,  326.)  But  see  Joy's  work,  cited 
n^Mio,  p.  100,  eorUra,  though  he  does  not  cite  Bex  v.  Noakea.  He  refers  to 
-tiie  speeches  of  the  Sol.  Gen.  and  Mr.  Sei^.  Best,  in  Bex  v.  Despardf  28  How. 
6t  IV.  428.  See  on  this  subject  the  anon,  pampb.  cited  supm,  observations 
as  to  the  trial  of  the  incendiaries  of  Wild  Goose  Lodge— arson  by  more  than 
100  persons  marching  in  three  parties,  fi^m  distant  points  not  connected  with 
Mcfa  other.  The  accomplices  were  selected  as  witnesses  from  diflbrent  par- 
ties (See  fiirther,  on  the  general  subject,  Sir  T.  Wetherington's  arg.  5  How. 
176;  Discussion  on  Sayer'a  case,  16  How.  158;  Sir  R.  Atkyn's  remarks,  9 
How.  721,  as  to  the  evidence  of  an  indicted  accomplice;  Mwrphy*8  case,  19 
How.  705 ;  Sir  T.  Copley's  remarks  in  WaisoiCe  case,  32  How.  613 ;  Lord  El- 
knborough's  charge  in  Waiaon'e  case,  32  How.  583 ;  Lord  Tenterden's  charge 
hi  the  Cato-street  conspiracy,  33  How.  689.) 

**It  appears  to  have  been  held  in  a  late  case,  that  a  oonflrmation  by  the 
wife  of  an  accomplice,  would  be  insufficient;  it  was  said  that  the  wife  and 
the  accomplice  mnst  be  considered  as  one,  for  this  purpose.  {Bex  v.  Neale^  7 
€air.  ft  Payne,  168,  jier  P^k^  J.) 

'^In  another  recent  case,  in  which  the  prisoner  was  indicted  for  manslangh- 
ter  at  a  fight,  it  was  objected  that  all  penons  who  had  been  present,  were 
principalB  in  the  second  degree,  and  that  their  evidence  ought  to  receive  con- 
firmatioo,  as  in  the  case  of  accomplices;  but  Mr.  Justice  Paterson  was  of 
qpinkn  that  they  were  not  such  accomplices  as  would  require  any  farther 
evidence  to  oonfirm  them.    (Bex  ▼.  Bargmvee^  5  Garr.  k  Payne,  170.)'' 
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9f  credibility,  «nd  ihia  is  exclusively  a  questiou  for  the  jmg^ 
and  comes  within  the  rule  laid  down  by  the  court  It  mi^ 
be  proper,  in  many  cases,  for  the  court  to  caution  a  jury 
against  conmting  upon  tlie  uncorroborated  evidence  of  an 
aoeomplice ;  but  if  he  is  both  competent  and  credibLa,  it 
would  involve  an  absurdity  to  say  his  testimony  was  not 
sufficient  to  establish  a  &ct  The  rule,  however,  I  consider 
well  Settled  as  authority,  and  the  fitness  and  propriety  of  it 
on  principle  need  not  be  nrged«(a)  The  judgm^it  of  the 
District  Court  must,  accordingly,  be  affirmed  with  costs. 

(a)  Starldd on  Kv^  Part  IV,  17,  23;  2  Camp.  N.  P.  183. 


The  Unttbd  States  v.  Bobebt  Lekox. 

Aa  Mrignmeiit  of  proper^  gi^en  to  aacmeadTanoes  already  made^  and  wlM 
mi^  be  made,  is  valid  as  to  all  advances  exoept  such,  as  are  made  after 
tfae  liena  of  tbird  penona  have  intervened. 

Thompson,  J. :— The  object  of  the  bill  filed  in  this  case^ 
IS  to  call  upon  the  defendant  to  pay  over  to  the  United 
States  a  part  of  the  money  received  bj  him  from  the  New 
York  Insurance  Company,  for  a  loss  paid  upon  a  poli(^  of 
insurance  effected  by  James  Woodham  upon  the  brig  Yam- 
acran.  The  bill  charges,  that  the  defendant  had  received 
$9,670  75,  and  was  entitled  to  retain  only  $6,000,  and  calls 
upon  the  defendant  to  account  for  the  balance.  The  bill 
allies,  that  the  defendant  held  a  bill  of  sale  of  the  biig^ 
and  an  assignment  of  the  policy  of  insurance,  as  collateral 
security  for  the  payment  of  the  $6,000  and  the  intei^ 
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adfely  without  reference  to  any  fature  advanoes  to  be  made 
hf  the  defendant  to  Woodham ;  and  that  the  United  Stataf 
aAem^ards  recovered  a  judgment  against  Woodham  for 
$2^443  80,  to  secure  which  lie  had  assigned  to  the  United 
States  tbe  said  policy,  after  deducting  the  $6,000  and  the 
interest  The  bill  alleges,  that  both  before  and  after  the 
assignment  of  the  policy  to  the  United  States,  the  defends 
ant  was  in  the  habit  of  discounting  notes  and  advancing 
mon^  to  Woodham,  but  expressly  charges  that  such  loans 
and  dkicounts  were  made  upon  tiie  security  of  the  paper 
discounted  and  the  solvency  of  the  parties  liable  thereon, 
without  any  reference  or  relation  to  the  said  brig  or  the  in- 
surance thereon  as  collateral  security  for  the  same ;  and 
calls  upon  the  defendant  to  answer  whether  the  biU  of  sale 
of  the  brig,  and  the  assignment  of  the  policy  to  him,  wera 
not  made  for  the  security  of  the  $6,000  only. 

The  answer  of  the  defendant  admits  that  the  bill  of  sale, 
although  absolute  on  its  face,  was  given  and  received  aa 
collateral  security ;  but  expressly  avers,  that  the  bill  of  sale 
afed  the  assignment  of  the  pohcies  were  made  as  securi^ 
fbr  advances  made,  and  to  be  thereafter  made,  firom  time  to 
time ;  and  that  they  were  always  held  and  considered  by 
him  as  a  general  security  for  all  advances,  and,  as  he  bo> 
Heves,  was  so  understood  by  Woodham ;  and  denies  that 
any  notes  were  discounted  upon  the  security  of  the  partieft 
thereon,  without  reference  to  the  collateral  security  upon 
the  brig,  and  the  assignment  of  the  policy  of  insurance ; 
but  avers,  that  all  the  discounts  were  with  reference  to  and 
on  the  faith  of  such  collateral  security.  The  d^endant  ad- 
mits  the  receipt  of  the  money  fix)m  the  New  York  Insa1^ 
ance  Company,  as  alleged  in  the  bill,  and  sets  out  the  ad- 
vances made  by  him  to  Woodham,  amounting  to  $9,667, 
leaving  in  his  hands  a  balance  of  $S  76,  which  he  oflfers  to 
pay  over  to  the  United  States. 
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The  judgment  in  &yor  of  the  United  States  against 
Woodham  was  entered  on  the  22d  of  June,  1825,  and  the 
defendant  admits  notice  thereof  and  of  the  claim  of  the 
United  States  on  the  fund  in  July  thereafter;  but  alleges, 
that  the  last  renewal  of  any  note  for  Woodham,  or  advanoe 
made  to  him,  was  in  May  preceding,  and  of  course  before 
any  notice  of  the  claim  of  the  United  States. 

These  allegations  in  the  answer,  being  responsive  to  the 
bill,  are  not  affected  by  any  proofi  in  the  cause.  They  axe 
in  no  way  contradicted,  except  by  the  testimony  of  Wood- 
ham. His  understanding  of  the  transaction  would  seem  to 
be  at  variance  with  the  statement  contained  in  the  answer ; 
but  his  testimony  is  much  weakened  by  that  of  McNeil, 
who  swears  that  he  heard  Woodham  tell  the  endorser  upon 
the  note  last  renewed  that  he*  had  made  a  bill  of  sale  to 
the  defendant,  which  was  an  ample  security  against  his  re- 
sponsibility. '  This  was  said  to  quiet  the  apprehensions  of 
the  endorser,  and  carries  with  it  strong  probability  of  being 
a  true  statement  of  the  transaction.  But  admitting  Wood- 
ham's  testimony  to  be  true  in  its  fullest  extent,  it  is  but  the 
evidence  of  one  witness  in  direct  contradiction  to  the  an- 
swer, and  is  not  sufficient  to  disprove  it  The  &cts  are, 
therefore,  left  as  disclosed  by  the  bill  and  answer. 

The  ground  upon  which  the  United  States  rest  their 
daim  upon  this  fund,  is  that  the  security  given  to  the  de- 
fendant by  the  bill  of  sale  and  the  assignment  of  the  pol- 
icy, was  for  the  specific  sum.  of  $6,000;  and  that  the  de- 
fendant had  no  claim  upon  the  fund  for  any  more.  .  The 
answer  of  the  defendant,  however,  expressly  denies  this 
allegation,  and  avers  that  they  were  given  as  security  lor 
advances  to  be  made  from  time  to  time  to  Woodham.  That 
this  was  a  valid  security,  as  between  the  defendant  and 
Woodham,  for  any  advances  made  by  the  former  to  the 
latter,  cannot  admit  of  a  doubt    That  point  has  been  too 
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oAea  and  too  well  settled,  to  be  drawn  in  qucstion.(a)[l] 
This  role  may  be  subject  to  some  qualifications  as  it  le- 

(a)  5  John&  Gh.  320;  6  IcL  327,  417;  16  John.  Rep.  1G5,  169,  417;  2 
Jolina.  Ch.  309;  1  lb.  394;  3  Cranch,  73;  7  Id.  34;  15  Maa.  389;  8  Yei. 
H  673. 

[1]  A  judgment  as  well  as  a  mortgage  may  be  taken  to  secure  fhture  re- 
q^Maibilities;  but  it  seems  that  responsibilities,  inouned  after  a  subsequent 
Judgment  to  a  third  person,  will  not  bo  covered  by  the  prior  judgment 
{Brihkarhoff  V.  Marvin^  5  Johns.  Ch.  Rep.  324.)  Where  a  creditor  has  sepa- 
rate judgments  against  each  of  two  partners,  the  partnership  property  is 
bound  to  the  same  extent  ds  if  there  had  been  one  judgment'  for  tlio  whole 
against  both  partners.  Ilk  The  lien  of  a  judgment  is  good  for  the  interest 
which  may  accrue  on  it  as  well  as  for  the  principal  debt  {Sims  v.  Camj^MI^ 
1  ICCord's  Ch.  Rep.  56;  WinsUnoY.  Anerum,  I  M'Cord's  Ch.  Rep.  105.) 
Judgments  have  no  lien  upon  money.  {Huntington  v.  Spann,  1  M 'Cord's  Ch. 
Bep.  167.)  A  judgment  is  no  lien  upon  an  equitable  interest  {Jackman  v. 
BttBoekf  1  Hammond,  320;  Manley  ▼.  ffunt^  I  Hammond,  258.)  TN* here  lands 
hsTO  been  omitted  out  of  a  oouiract  by  mistake^  which  is  afterwards  correct- 
ed by  a  court  of  chancery,  whether  judgments  obtained  against  the  vendor, 
after  the  contract  was  made,  but  before  its  correction,  have  a  lien  upon  it. 
Qiuere,  {Pierce  v.  Brcissfield,  9  Ala.  Rep.  573.)  A  judgment  recovered, 
against  the  devisee  of  real  estate,  which  estate  is  charged  by  the  testator  with 
the  payment  of  a  joint  and  several  note  given  by  such  devisee  and  the  testa- 
tor, upon  which  such  judgment  is  obtained,  as  at  law,  junior  and  subordi- 
nate, as  a  lien  upon  the  real  estate  of  the  devisee,  to  a  prior  judgment  against 
mch  devisee  for  his  mdividual  indebtedness.  {Smith  v.  Wyckoff,  1 1  Paige, 
49.)  A  judicial  lien  when  barred  by  lapse  of  time,  cannot  be  revived  so  as 
to  have  a  retrospective  effect  prejudicial  to  the  rights  of  others.  ( Coombes  y. 
Jbrdan,  3  Bland's  Ch.  324;  Fosl  v.  MaekaU,  ib.  611;. The  Cape  Sable  Ch:» 
CKBO.  ib.  660.) 

Where  a  judgment  has  abated,  Sy  death,  during  the  continuance  of  the 
Hen,  the  plaintiff,  or  his  representatives,  may  come  in  under  a  creditor's  soit^ 
and  have  the  benefit  of  such  lien  without  revivmg  at  hiw.  ( Ckwmbes  v.  JoT' 
dem,  3  Bland's  Ch.  Rep.  320.)  Where  the  execution  of  a  judgment  has  been 
suspended,  the  lien  continues  its  limited  time  after  such  suspension.  Ib. 
The  bringing  of  an  action  of  debt  upon  a  judgement,  amounts  to  a  virtual 
abandonment  of  any  then  existing  lien  arising  therefrom.  {T?ie  Ca])e  SabU 
Cb.*«  oasef  3  Bland's  Ch.  Rep.  660.)  The  general  lien  of  a  judgment  creditor, 
«poo  the  lands  of  bis  debtor,  or  subject  to  all  equities  whicli  existed  against 
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tpecto  the  rights  of  third  persons,  but  none  whidi  ooold 
aflbct  the  present  case.  All  the  limitation  that  ooold  be 
required  would  be  to  protect  the  lien  of  third  persons 
which  should  intervene  between  the  taking  of  the  security 
and  the  further  advances.  In  the  case  now  before  the 
courts  all  the  advances  made  by  the  defendant  were  befoxe 
the  United  States  recovered  a  judgment  against  Woodham, 
or  would  have  acquired  any  legal  or  equitable  claim  upon 
this  fund. 
The  bill  must,  therefore,  be  dismissed. 

B.  TiLLOTSON,  for  the  complainant 
T.  L.  OODEN,  for  the  defendant 

audi  lands,  in  fiiyor  of  third  persons,  at  the  time  of  the  recoYery  of  tl»  Jdd|^ 
ment  And  the  Court  of  Chancery  will  so  control  the  legal  lien  of  the  judg- 
ment creditor  as  to  restrict  it  to  the  actual  interest  of  the  judgment  debtor 
in  the  property ;  so  as  fuUy  to  protect  the  rights  of  those  who  have  a  prior 
equitable  interest  in  such  property,  or  in  the  proceeds  thereoC  {Suchtm  v. 
Sumner^  2  Barb.  Ch.  Bep.  165.)  It  is  a  settled  principle  in  the  Court  of 
Chancery  that  the  general  lien  of  judgment,  upon  the  real  estate  of  a  debtor, 
is  subject  to  all  the  equities  which  existed  against  such  real  estate  in  fitvor 
of  third  persons,  at  the  time  of  the  recovery  of  such  judgment  And  a  court 
of  equity  will  so  control  the  legal  lien  of  the  judgment  creditor  as  to  protect 
the  rights  of  thorn  who  have  prior  equitable  interests  in,  or  liens  on,  such 
{Property,  or  the  proceeds  thereo£  (Wilkes  y.  Harper,  2  Barb.  Oh.  Bep. 
33a.) 
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Under  sea  14,  of  the  act  of  Congress  of  July  14th,  1832,  it  is  not  a  difltiool 
and  substantive  ground  of  forfeiture  that  on  the  opening,  Ac,  of  a  padng* 
of  imported  goods,  fta,  the  same  are  not  ibund  to  correspond  with  the  oa^ 
try  at  the  oostom-house. 
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THOMFSONy  J. : — ^Tbis  case  comeB  up  on  a  writ  of  enor 
£x)m  the  District  Cowci  for  the  Southern  District  of  New 
York.  An  information  was  filed  in  the  District  C!ouzt 
against  five  cases  of  merchandise,  alleging  the  same  to  have 
beccHne  forfeited.  The  infonnation  alleges  the  forfeiture 
incQixed  in  yarious  ways;  but  the  question  upon  which 
the  cause  turned  arises  upon  the  14th  section  of  the  act  of 
Congress  of  July  14th,  1832,  entitled  ''An  Act  to  alter 
and  amend  the  several  acts  imposing  duties  on  imports." 
That  section  is  as  fbUows:  ''That  whenever,  upon  the 
opening  and  examitiation  of  any  package  or  packages  of 
imported  goods,  composed  wholly  or  in  part  of  wool  or 
cotton,  in  the  manner  provided  by  the  fourth  section  of  the 
act  for  the  more  effectual  collection  of  the  import  duties, 
approved  on  tweifty-eighth  day  of  May,  one  thousand  eight 
hundred  and  thirty,  the  said  goods  shall  he  found  not  to  cor* 
respond  voiih  the  entry  thereof  at  the  custom-house^  and  if  any 
package  shall  be  found  to  contain  any  article  not  entered^ 
such  article  shall  be  forfeited,''  &c.[l] 

[1]  Where  a  seizore  of  merohandiae  is  made  on  sospicion  of  its  haying  been 
iDflgallj  imported,  it  is  the  datjr  of  the  officer  making  the  seizure  to  institute 
proceedings  in  rem  in  the  District  Courts  or  if  the  suspicion  should  prove  to 
be  unfounded,  to  return  the  goods  to  the  owner.  By  the  act  of  2<4th  Sep- 
tember, 1789,  exclusiye  original  jurisdiction  is  given  to  the  District  Courts  i;i 
aQ  dvfl  causes  of  admiralty  and  maritime  jurisdiction,  including  seizures  nn* 
der  laws  of  import^  Ac  And  if  the  officer  making  the  seizure  shall  reftiseto 
institnte  the  proper  proceedings,  on  application  of  the  aggrieved  party,  the 
court  will  compel  him  to  proceed  to  adjudication,  or  to  abandon  the  seizure. 
{The  Brig  Ann,  9  Cranch.  Rep.  289.) 

In  the  cate  of  OalsUm  v.  Hoyt,  3  Wheat.  Rep.  246,  the  court  remark,  "  the 
pendency  of  the  suit  ta  rtm  would  be  a  good  plea  in  abatement,  or  a  tempo- 
laiy  bar  of  the  action,  fbr  it  would  establish  that  no  good  cause  of  action  then 
existed.  If  the  action  be  commenced  after  a  decree  of  condemnation,  or 
after  an  acquittal,  and  there  be  a  certificate  of  reasonable  cause  of  seizure, 
tiien  hi  the  former  ease  by  the  general  hiw,  and  m  the  latter  case  by  the  spe^ 
dal  enactment  of  the  statute  of  the  26th  April,  1810,  oh.  64,  sea  1,  the  4e> 
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Upon  the  trial,  the  court  decided  that  the  constructian 
to  be  given  to  this  section  was,  that  if  the  goods  found  in 
the  package  do  not  correspond  with  the  entry,  they  are 
1  subject  to  forfeiture ;  that  is,  that  the  w^nt  of  correspond 
ence  between  the  entry  and  the  goods  found  in  the  package, 
was  a  distinct  offence  and  a  substantive  ground  of  forfeit* 
ure,  under  this  section  of  the  law ;  and  whether  it  be  so  or 
not,  is  the  only  question  to  be  decided  here. 

This  section  of  the  law  is  certainly  very  inartifioially 
drawn,  and  its.  interpretation  may  admit  of  doubt;  but  I 
think  the  construction  adopted  in  the  District  Court  cannot 
be  sustained.  K  this  want  of  correspondence  is  considered 
a  separate,  distinct  and  substantive  ground  of  forfeiture, 
there  is  an  entire  omission  of  any  express  words  declaring 
a  forfeiture  as  the  penalty  for  such  want  Sf  correspondence. 
It  must  arise  by  implication,  and  this  would  violate  the 
rules  of  construction  applicable  to  penal  statutes.  If  this 
is  to  be  considered  a  distinct  offence,  it  is  difficult  to  say 
what  circumstances  shall  constitute  it.  Any  disagreement 
is  a  want  of  correspondence,  and  the  clause  is  too  vague 
and  indefinite  in  the  description  of  the  offence.  The  for- 
feiture, if  incurred  under  this  clause  in  the  section,  must  be 
a  forfeiture  of  the  whole  package  in  which  the  goods  shall 
be  found  not.  to  correspond  with  the  entry,  and  the  words 
shall  be  forfeited,  contained  in  the  next  clause,  cannot  be 
construed  as  applying  to  the  antecedent  clause ;  it  provides 

oree  and  certificate  are  each  good  bars  to  the  action.    But  if  there  be  a  decree 
of  acquittal,  and  a  denial  of  such  certificate,  then  the  seizure  is  established  con- 
dusivcljr  to  be  tortious ;  and  the  partf  is  entitled  to  his  full  damages  for  tlie 
kguiy."    That  the  certificate  of  oondemnation,  as  also  the  certificate  of  ac- 
quittal, is  equally  conclusive  as  to  the  character  of  the  seizure,  is  clear!^  es- 
tablished by  the  authorities.    {WUkins  v.  Despard^  5  Term  Rep.  112,  117 
ScoU  V.   Shjearman,  2  W.  BL  977 ;  Uenshaw  y.  Pkasance,  2  W.  BL  1174 
Oeyer  v.  Aqtajar^  7  Term  Rep.  681 ;  Shcum  y.  Mayberryt  et  ol,  2  Wheat  1 
The  ApoOon,  9  Wheat  Rep.  362. 
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lor  a  distinct  case :  "  Aad  if  any  package  shall  be  found  to 
contain  any  article  not  entered,  such  article  shall  be  for- 
feited." The  forfeiture  here  is  expressly  limited  to  the 
article  not  entered,  and  cannot,  by  any  construction,  be 
extended  to  the  whole  package,  which  it  must  be  if  applied 
to  the  antecedent  clause.  The  last  clause  in  this  section, 
which  repeals  a  part  of  the  4th  section  of  the  act  of  1830, 
would  seem  to  afford  some  countenance  to  the  construction 
^t  this  want  of  correspondence  was  a  distinct  ground  of 
forfeiture :  "  And  so  much  of  the  said  section  as  prescribes 
a  forfeiture  of  goods  found  not  to  correspond  with  the  invoice 
thereof  be  and  the  same  is  hereby  repealed."  But  this  is 
evidently  a  mistaken  construction  or  description  of  the  effect 
and  operation  of  that  section  of  the  act  of  1880.  It  gives 
no  forfeiture  for  such  want  of  correspondence.  It  directs 
the  collector  to  cause  or^e  or  more  packages  of  every  invoice 
to  be  opened  and  examined,  and  if  the  same  shall  be  found 
not  to  correspond  with  the  invoice,  or  to  be  fidsely  charged 
in  such  invoice,  the  collector  shall  forthwith  order  all  the 
goods  contained  in  the  same  entry  to  be  inspected,  &c. ;  and 
if  any  package  shall  be  found  to  contain  any  article  not 
described  in  the  invoice,  or  if  such  package  or  invoice  be 
made  up  with  intent,  by  a  false  valuation  or  extension  or 
otherwise,  to  evade  or  de&aud  the  revenue,  the  same  shall 
be  forfeited.  The  want  of  correspondence  between  the 
package  and  the  invoice  is  not  here  made  the  ground  of 
forfeiture;  but  its  discovery  is  to  lead  to  further  examina- 
tion, and  the  forfeiture  grows  out  of  other  circumstances 
developed*by  such  examination,  viz. :  that  .the  package  is 
found  to  contain  any  article  not  described  in  the  invoice,  or 
that  the  package  or  invoice  was  made  up  with  intent  to  de- 
fraud the  revenue.  We  find,  also,  in  the  act  of  the  1st  of 
March,  1823,(a)  the  same  language  made  use  of  with  respect 

(a)  Pamph.  p.  23,  eea  16. 
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to  the  want  of  oorrespondenoe.  The  collector  is  required 
to  examine  one  or  more  packages,  and  if  the  same  be  found 
not  to  correspond  with  the  invoice  thereof  or  to  be  fiJaely 
charged  in  such  invoice,  a  full  inspection  of  all  the  goo& 
contained  in  the  same  eDtvv  s!i.h11  be  made,  and,  if  subject 
to  an  ad  valorem  duty,  au  atlitional  duty  of  fifty  per  cent 
on  the  appraised  value  is  to  be  demanded ;  and,  whether 
subject  to  an  od  valorem  or  specific  duty,  if  any  package  be 
fbund  to  contain  any  article  not  described  in  the  invoice^, 
the  whole  packajge  shall  be  forfeited.  The  ground  of  for- 
future  here  is  not  the  want  of  corr&q)ondence  between  the 
package  and  invoice,  but  the  forfeiture  grows  out  of  the 
discovery  that  the  package  contains  some  articles  not  de- 
scribed in  the  invoice ;  and  when  we  find  in  the  acts  of 
1828  and  1880  the  same  language  employed  as  in  the  act 
of  1832,  and  as  in  the  two  former  there  can  be  no  pretence 
for  the  construction  that  a  want  of  correspondence  between 
the  package  and  invoice  works  a.  forfeiture,  so  the  latter 
ought  not  to  receive  a  diflferent  construction.  These  laws 
being  in  pari  materia,  may  be  taken  together  for  the  pur* 
pose,  of  discovering  the  true  interpretation. 

In  none  of  them  is  this  want  of  correspondence  made  a 
distinct  and  substantive  ground  of  forfeiture;  but  only  im- 
poses  upon  the  collector  the  duty  of  further  examinationi 
and  the  forfeiture  depends  upon  other  dipcoveiies.  The 
consequence  of  finding  in  the  package  articles  not  described 
in  the  invoice  was  diJBferent,  under  the  acts  of  1823  and 
1880,  fix)m  that  provided  by  the  act  of  1882.  In  the  two 
former,  such  discovery  worked  a  forfeiture  of  the  whole 
package;  in  the  latter,  the  article  not  entered  is  only  for* 
foited. 

The  judgment  of  the  District  Court  must,  accordingly,  be 
reversed. 
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nie  defendant  gare  a  bond  as  isaretjr  for  a  poetmaster,  conditioned  f&r  the 
fiiHfafol  ^Bschaiige  of  his  duties,  and  thai  he  flihould  pay  over  all  moneys 
whidh  should  come  to  h!a  hands  for  postages  to  the  Pt^tmaster-G^nerBL 
Afterwards,  the  postmaster  continuing  in  office,  another  bond,  with  differ- 
ent sureties,  was  taken  with  the  same  condition.  At  the  time  of  the  tak- 
hxg  of  the  second  bond,  a  balance  was  due  from  the  postmaster  for  post- 
ages; but  payments  were  subsequently  made  by  him,  and  credited  in  his 
general  account,  sufficient  to  extinguish  it  In  an  action  against  the  sure- 
ties on  the  first  bond  for  postages  not  paid  over,  it  was  held  that  their  la- 
bility did  not  cease  upon  the  giving  of  the  second  bond  for  defaults  there- 
after incurred.  That  the  second  bond  was  not  a  substitute  for  or  eztin- 
guisfament  of  the  first,  but  additional  security ;  and  that  equity  would  con- 
sider the  two  sets  of  sureties  as  Jointly  responsible  for  de&ults  occurring 
after  the  giving  of  the  second  bond. 

Acts  of  Congress  had  been  passed  subsequently  to  the  giving  of  the  bond  hi- 
creasuig  the  rates  of  postage,  and,  consequently,  the  responsibility  of  the 
sureties.  But  it  was  held,  that  aa  the  undeVtaldng  of  the  sureties  was 
general  tiiat  all  postages  should  be  paid  over,  and  refoired  to  no  particular 
act  explaining  or  limiting  the  rate  of  postage^  and  was  not  taken  under 
any  law  defining  its  extent  and  operation,  the  sureties  were  not  dis- 
diarged.  It  would  have  been  otherwise  had  the  acts  of  Congress  en- 
larged the  powers  of  the  postmaster,  or  superadded  any  new  duties  where- 
to he  was  made  the  receiver  of  other  moneys  than  for  postages. 

The  action  in  the  District  Court  was  founded  on  a  bond 
bearing  date  the  12tli  of  February^  1812,  in  the  penalty 
of  $600,  conditioned  for  the  &ithful  dischaige  of  die  du- 
ties of  postmaster  by  David  Nott,  and  to  pay  over  to  the 
Postmaster-General  all  moneys  that  should  come  to  his 
hands  for  postages,  deducting  his  commissions  and  sucAl 
otiier  allowances  as  by  law  he  was  entitied  to  receive. 

The  breach  assigned  and  relied  upon  at  the  trial  was, 
that  Nott  had  neglected  andreftised  to  pay  over  large  sums 
of  money  which  he  had  received  as  postmaster ;  and  up<m 
the  trial  it  was  shown,  that  upon  the  settlement  of  his  ao- 
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counts,  a  balance  exceeding  the  penalty  of  the  bond ' 
found  due  &om  him. 

The  principal  point  in  question  upon  the  trial  was,  as  to 
the  effect  and  operation  of  a  subsequent  bond  given  by 
Nott,  with  other  sureties,  upon  the  liability  ot  the  sureties 
in  the  bond  now  in  question.  [1]    This  second  bond  bears 

[1]  The  third  obligor'B  taking  a  bond  of  indemnity  and  a  mortgage  from 
the  flnt  Bigners  of  the  bond,  has  no  effect  on  his  liability.  (StUkdge  y .  Grem- 
woodf  2  DesaxL  389.)  The  ciroumstance  of  one  obligor  in  a  bond  making 
payment,  and  bemg  resorted  to  by  the  creditor,  raised  a  strong  presamption 
that  he  was  a  principal  m  the  bond ;  while  the  circomstance  of  another  obli- 
gor not  making  payments,  and  not  being  called  upon  for  them,  raises  a  pre* 
sumption  that  he  was  only  a  surety.  {Dovghiy  ▼.  Bacoi^  2  Desau.  546.)  A. 
is  indebted  to  D.,  F.  &  Ca  by  bond.  A.  dies,  and  at  the  sale  of  his  estate 
by  his  executors,  F.,  the  acting  partner  of  D.,  F.  ft  Co.,  buys  a  slave.  The 
amount  of  the  purchase  for  the  slaye  was  held  a  good  discount  against  the 
bond.  (Rose  t-  MurchM,  2  Call.  409.)  Where  a  bond  given  to  one  man  is 
fi>r  the  benefit  of  another,  without  being  assigned  to  him,  although  the  oUi* 
gor  has  notice  of  the  fact,  he  is  not  bound  to  pay  any  other  than  the  obligee^ 
unless  he  shall  be  indemnified  for  so  doiog :  and  payments  made  to  the  obli- 
gee are  good.  {MorMa  AdmW.  v.  ^ox^  4  Bibb.  392.)  A  bond  given  by  one 
partner  for  a  simple  contract  debt  due  from  the  partners  to  a  creditor,  and 
acoepted  by  hun,  is,  by  operatjon  of  law,  a  release  of  the  other  partnei;  and 
an  extenuation  of  the  simple  oontract  debt  at  law  and  in  equity.  lb.  Where 
N.  sells  out  a  newspaper  establishment  to  W.  and  T^  and  by  bond  and  oore* 
nant  stipulates  not  to  set  up  another  paper  within  a  certain  time  and  distance^ 
and  N.  afterwards  buys  T.'s  moiety,  and  becomes  joint  proprietor  with  W., 
the  remedy  at  law  against  N.  upon  the  bond  and  covenant  is  gon&  (Jfyok 
T.  W0M,  1  Edwardi^  604.)  Qeneral  indulgence  given  by  the  creditor  to  the 
first  signer  in  the  bond  will  not  release  the  other  obligors^  even  if  they  weie 
mere  sureties.  (RnOedgt  v.  Greenwood^  2  Desau.  389.)  Indeed,  there  must 
be  a  new  agreement  vaiying  the  terms  of  the  oontract,  and  extending  the 
time  of  payment  to  work  the  effect  of  releasing  the  surety.  A  demand  of 
the  surety  to  sue  the  principal  shaU  not  release  the  surety  if  the  creditor  of- 
fers  to  sue  all  the  obligors,  and  the  surety  declines  that  Ih,  II  bond  given 
by  trustees  to  execute  a  marriage  settlement  was  held  to  be  avoided  by  a 
defeasance  made  at  the  same  time  by  the  trustees^  the  wife  being  ignorant 
ef  it^  though  it  i^peared  that  the  inducement  to  the  husband's  executing  tiie 
bond  after  marriage^  was  to  avdd  the  oonfiecatioa  lawsi    {Wikimr,  WHtem, 
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dcte  the  25th  of  December,  1818,  and  is  in  the  penalty  of 
$1,500,  with  a  condition  in  all  respects  like  the  fonner.' 

1  Desau^  219.)  A  bill  was  filed  to  set  up  a  bond  and  mortgage  alleged  to 
bave  been  loet  by  tlie  obligee  in  his  lifetime.  Defendant  admitted  their  eze- 
cation,  but  insisted  they  were  not  given  for  a  valuable  consideration,  but  to 
cover  his  property  from  his  creditors,  of  which  the  obligee  had  given  him  an 
acknowledgment  which  he  had  lost  The  weight  of  evidence  was  in  support 
of  this^  and  also  of  the  obligee's  declarations  to  the  same  effect  The  court 
i^yplied  the  maxim  melior  est  ooTidUio  possidemHs^  and  would  set  up  the  bond 
and  mortgage.  (Lequeux  v.  Oliver^  3  Desau.  535.)  If  a  bond  is  given  without 
aay  consideration,  but  to  be  used  as  an  article  of  traffic,  to  raise  money,  the 
Umajide  purchaser  thereof)  though  at  a  lai^ge  discount,  without  notice  of  the 
poipoee  for  which  it  was  executed,  is  entitled  to  recover  the  full  amount 
{Risbrough  y.  Bayhr^  3  Munf  36.)  A  bond  securing  a  provision  for  a  woman 
who  had  been  seduced  by  the  obligor,  given  alter  cohabitation  determhied, 
Is  good,  although  the  obligor  was  married  when  the  connection  commenced. 
(Barbour's  Dig.  Eq.  282.)  A  bond  may  be  sold  for  much  less  than  its  nomi- 
nal amount,  and  such  sale  will  be  enforced  in  equity  as  well  as  at  law,  if  no 
fiwid  or  usQiy  i^^ipear  in  the  transaction.  {Kewrur  v.  Hord^  2  Hen  k  MunC 
14;  Basbroughy,  Baylor^  2  Mun£  36.)  If  the  vendee  of  Und  discover  * 
paramount  title,  and,  without  conviction  or  suit,  obtain  the  bond  of  his  ven- 
dor fixr  an  agreed  sum  as  an  indemnity  for  the  anticipated  loss,  the  oonsldera- 
taoc  is  sufficient  to  uphold  the  bond.  (BuUer  v.  TripkU^  1  Dana,  154.)  The 
.penalty  of  a  bond  ccmditioned  for  the  payment  of  money,  is  to  secure  pay- 
ment of  the  whole  of  the  condition ;  and  any  part  of  it  remaining  unpaid  Is  a 
tnflbltiire  of  the  penalty.  Therefore,  the  obligee  may  recover  the  balance  of 
tlie  condition  with  interest,  although  that  sum,  when  added  to  payments 
previously  made,  would  exceed  the  penalty.  {Smith  v.  Maam^  1  Hill,  339;) 
Upon  a  money  bond  given  by  a  principal  debtor,  the  obligor  is  both  legally 
and  equitably  liable  for  the  whole  amount  of  the  principal  and  interest  secured 
by  the  condition  of  the  bond,  although  such  amount  exceeds  the  penalty  <rf 
the  bond.  (Mower  v.  Kip,  6  Paige,  88.)  If  a  husband  and  wife  enter  into  a 
bond  (not  stipulating  to  pay  out  of  the  wife's  separate  estate)  for  the  payment 
of  the  wife's  debt,  while  she  has  a  separate  estate  by*ante-nuptial  agreement^ 
Gha&cery  will  subject  such  separate  estate  to  the  payment  of  the  bond.  {Fbt^ 
ci<  V.  Bebinson,  4  Porter's  Rep.  44.)  If  a  claimant  g^ve  bond  for  the  trial  of  the 
rig^t  to  property  levied  on,  and  the  issue  is  decided  agamst  him,  he  has  a 
fight  to  surrender  the  property  in  discharge  of  his  bond ;  and  i^  during  the 
pendens  of  such  issne^  the  property  be  taken  out  of  his  hands  by  an  dder 
exaenftion,  this  operates  as  a  discharge  of  his  bond,  and  Ghanoery  will  enjoin 
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Nott  continued  in  office  until  December,  1820.  When  the 
necond  bond  was  given,  there  was  a  balance  of  about  $772 

Ihe  plaintifiBs  in  the  Junior  execution,  from  enforcing  their  judgment  at  law, 
obtained  against  the  claimant  on  the  trial  of  the  right  of  property.  (Firridtqf 
T.  Sdcer,  Freeman's  Ch.  Rep.  268.)  Where  an  ordinaiy  appointed  a  guardian 
of  an  infant,  and  took  a  guardianship  bond,  with  two  sureties,  and  P^  one  of 
the  sureties,  afterwards  applied  to  be  released,  and  the  ordmaiy,  at  the  in- 
gtanoe  of  P.,  and  the  guardian,  but  without  the  loiowledge  or  consent  of  the 
other  surety,  ran  his  pen  through  P.^s  signature  to  the  bond,  and  permitted  a 
third  person,  as  P.'s  substitute,  to  sign  and  seal  it ;  held,  that  neither  P,  nor 
his  oo-surety  was  discharged  in  equity,  from  his  liability  to  the  iniSmt,  ai^ 
that  P.'s  substitute  was  not  liable.  {HiU  v.  Caiverit  I  Richardson's  Ck.  R^p. 
66.)  A  mere  nominal  obligee  has  no  authority,  as  obligee,  to  de^tifij  tho 
interests  of  the  true  owner  of  the  bond.  {EiU  v.  Calvert^  1  Rich.  Ch.  R^p,  ^) 
If  a  bond  be  lost,  whether  the  acceptance  of  a  negotiable  instnmient  i^qi^ 
teal  from  the  principal  obligor,  expressly  in  payment  of  it^  be  a  satlisfiipU^^ 
in  law  or  not,  the  obligee  cannot  recover  in  equity  on  the  lost  bgnd  agauist 
the  principal  obligor  or  his  surety,  contrary  to  his  agreement  {SmUhermoHm 
T.  Kidd,  1  Iredell's  £q.  Rep.  86.)  If  a  vendor  reooive,  in  payment  for  the 
•ale  of  land,  the  bond  of  a  third  person,  made  payable  to  himself  which  Ss 
afterwards  altered  by  his  assent,  so  as  to  destroy  it  at  law,  he  cannot  ha^e 
velifif  in  equity  against  the  obligor,  although  he  was  ignorant  of  the  l^al  ef- 
fect of  altering  the  bond.  Nor  can  he,  or  his  assignee,  who  purchased  the 
bond  with  toJl  knowledge  of  the  legal  objections  to  it»  have  any  relief  ia 
eqaitj  against  the  vendee  who  gave  it  payment,  though  the  hotter  made  tho 
alteration  in  the  bond  and  represented  it  to  be  good.  (Ryan  v.  /Virlser,  1 
.  IredeU's  Eq.  Rep.  89.)  The  liabUity  of  the  obligors  hx  a  bond  of  indequiilj, 
arises  exclusively  out  of  the  contract  set  forth  in  the  bond,  and  its  extentls 
tiiere^y  determined.  Where  a  bond,  therefore,  was  conditioned  to  indwuiQr 
J.  M.  B.,  his  heirs,  Ac.,  "from  all  loss  and  injury,  damages,  costa  and  obaiges 
that  shall,  or  may  at  any  time  hereafter  occur  to  him,  or  be  incurred  by  hixa, 
his  heirs,  Ac.,"  by  reason  of  his  liability  on  certain  proraissoiy  notes,  it  ww 
holden  by  the  court,  that  he  was  not  entitled  to  any  remedy,  either  at  law  or 
in  equity,  until  the  contingency  had  happened  on  which  his  right  of  actioD 
was  to  accrue,  until,  according  to  the  terms  of  the  bond,  he  had  gnstaiTMwl 
•ome  hojury,  incurred  some  losa^  or  been  danmified  by  the  payment  of  coeta 
and  charges^  on  account  of  the  obligor's  &ilure  to  discharge  the  debts  qwo^ 
fled.  (Soy  v.  Sansboroughf  Freeman's  Ch.  Rep.  533.)  A  covenant  to  indea- 
nJQr  against  a  debt  is  not  necessarily  a  covenant  to  pay  it  The  obligars  nu^gr 
take  up  and  cancel  the  origmal  evidence  of  debt  by  which  the  obligee  b 
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<kie  from  Nott ;  but  by  subsequent  payments  made  by  him 
and  credited  on  Us  general  account^  if  applied,  as  the  de- 

tooad,  and  8al)fltitiite  new  liabiKtieS)  or  xdaj  iiilterpose  8om«  legal  defence  to 
the  salt  of  the  creditor,  and  defeat  a  reooveiy.  In  either  of  these  cases  the 
condition  of  the  bond  would  be  f^iUy  complied  with.  /&  To  recover  on  a 
mere  bond  of  bdemnity,  actual  damage  mu£(t  be  shown.  If  the  indemnity 
be  against  the  payment  of  money,  actual  payment  must^  in  general,  be  proved ; 
mere  legal  liability  to  pay  is  not  sul&cient  The  role  would  be  different  if  the 
oOvenant  were  against  a  liability  to  pay.  Jb.  Where  the  purchase  of  land 
is  the  alleged  consideration  of  several  bonds,  the  contract  is  so  entire  that  if 
the  consideration  be  shown  to  be  insufficient  by  any  one  defendant,  such  de- 
fence will  enure  to  the  benefit  of  all  the  others,  even  as  against  whom  the 
bOl  might  otherwiae  have  been  taken  pro  oonjesao.  ( Walsh  v.  Smythf  3  Bland's 
Gh.  Bep.  16%)  Bat  where  there  is  a  ground  of  relief  availably,  by  all  the 
phdntiff's  obligors,  any  of  them  may  waive  the  benefit  of  it  without  affecting 
tilie  othersL  Jh.  25.  TVhere  the  heir  being  bound  by  bond  in  respect  of  as- 
sets descended,  pays  the  debt,  he  may  be  reimbursed  out  of  the  personal  es- 
tate. (Tessier  v.  Wyse^  3  Bland^s  Ch.  Rep.  41.)  A  bond  creditor,  the  h^ 
being  bound,  may  at  his  election  sue  either  the  heir  or  executor  at  law,  even 
alttunig^  there  may  be  a  sufficiency  of  personalty.  /(.  40.  On  a  sale  under 
a  decree,  the  bonds  taken  for  the  purchase-money  may  be  assigned,  in  satis- 
Ikcdon  to  those  entitled  to  the  proceeds  of  the  sale.  (KiUy  v.  Quynnj  3 
Bland's  Gh.  Rep.  213.)  Where  a  man  by  writing,  under  seal,  bhids  himself 
and  his  heirs  for  the  payment  of  money,  his  real  estate,  hi  th^  hands  of  his 
helza^  is  liable  at  common  law  to  be  taken  in  execution.  (Coombs  v.  Jordan, 
3  Bland's  Ch.  Rep.  301.)  If  the  consideration  of  a  bond  be  against  law,  the 
obligor  may  make  that  defence  at  law,  and'can  have  no  claim  on  that  account 
tor  the  interposition  of  a  court  of  equity.  (Moore  v.  Anderson^  1  Iredell's  £q 
Bepi.  411.)  The  time  specified  for  the  payment  of  a  bond  may  be  enlarged 
hy  parol  (  Vanhouim  v.  McCarty,  3  Green's  Ch.  Rep.  141.)  If  a  bond  be 
executed  pursuant  to  the  direction  of  &  feme  covert,  by  her  trustee,  in  his  own 
name,  her  separate  estate  may  be  charged  with  the  money  due  on  the  bond. 
(fieaycraft  v.  Jledden,  ib.  612.)  And  if  the  trust  be  surrendered,  and  her  sep- 
arate estate  held  with  her  general  property,  so  that  no  means  of  distinguish- 
ing it  is  afforded  to  the  court,  a  general  decree  will  be  made  against  her  for 
thepaymentofthemoney  dueon  thebond.  Ib,  Bonds  taken  by  a  trustee 
under  a  decree,  may  be  ordered  to  be  assigned  to  those  who  are  entitled  to 
so  much  of  the  proceeds.  {JBz  parte  Boone,  2  Bland's  Ch.  Rep.  321 ;  McMvl- 
Un  T.  Btarie,  ib.  367.)  A  bond  taken  by  a  creditor  of  an  heir,  will  not  ope- 
late  as  a  relinquishment  of  such  creditor's  preference  as  against  the  estate 
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fendants  contend  they  ought  to  be,  to  this  balance,  theie 
is  no  breach  of  the  condition  of  the  bond  shown,  proyided 
the  responsibility  of  the  defendants  ceased  with  the  giving 
of  the  new  bond ;  and  whether  it  did  or  not,  is  the  only 
real  question  now  to  be  considered. 

Upon  the  trial,  the  judge  charged  the  jury,  "  That  the 
taking  by  the  Postmaster-General  of  the  second  bond,  waa^ 
under  the  circumstances  above  stated,  a  waivja*  in  law  of 
all  right  to  proceed  on  the  first  bond  for  postages  which  ao: 
crued  and  were  received  by  said  Nott  subsequent  to  the 
date  of  the  second  bond.  That  the  sureties  in  the  firsfc 
hand  ceased  to  be  liable,  &om  that  date,  for  any  defidcatioa 
or  neglect  of  duty  on  the  part  of  Nott  after  that  date."  T0 
this  opinion  of  the  court,  a  bill  of  exceptions  was  duly 
taken,  and  the  cause  is  brought  here  by  a  writ  of  errcnr. 

Upon  the  argument  of  this  writ  of  error,  the  disouaaioii 
od  the  part  of  tixe  defendants  was  directed  principally  to  aa 
examination  of  the  true  import  of  the  direction  given  b^ 
the  court  to  the  jury :  whether  the  opinion  of  the  jud^ 
was  that  the  legal  effect  and  operation  of  the  second  bomJL 
woBjper  ee,  a  discharge  of  the  sureties  in  the  first  bond  from 
all  responsibility,  for  de&ults  of  the  postmaster,  incurred 

doBoended.  {HindmanT.  Clayton,  2  Bland's Ch.  Rep.  321.)  An  appeal  badO, 
(m  the  decree  being  affirmed,  becomes  thereby  an  additional  secority  fiir  flm 
debt  {Andrews  v.  8coUo%  2  Bland's  Gh.  Rep.  669.)  The  sarety  <«»  Artll* 
coming  bond  is  not  liable  idiere  the  property  levied  on  cannot  be  takooL  Jb 
execution.  (Long  r.  U^  &  Sank,  Freeman'B  Ch.  Rep.  375.)  The  obligatiab 
of  the  surety  is  not  that  he  will  pay  the  debt,  but  that  l^e  property  taken  it» 
execution  shall  be  forthcoming.  Ih.  The  obligor  of  a  bond  by  addng  anft 
procnring  indtdgence,  payment  of  interest  and  other  oircunistancefl^  heUl^ 
liave  waived  his  equity,  as  against  the  aivignee,  to  be  refieved  from  the  paf- 
ment  of  the  bond.  (Von  Xtftr  v.  Pcirr,  2  Richardson's  Bq.  Itep.  331.)  Whem 
the  condition  of  a  penal  bond  has  been  submitted  to  a  jury,  under  the  act  of 
1792,  the  determination  is  finals  and  oonclodos  the  jtuisdiction  of  the  Comrfc 
of  ^uity  to  reUeve  against  the  penalty.    (Bmderson  v.  MUt^  Bailey's  B{|. 

'kBp.  113.) 
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'  the  giying  of  the  second  bond ;  or  whether  the  part^ 
eular  dxcumstanceB  in  evidenoe  in  this  case  did  not  show 
Hist  the  PoBtmaster-General  had,  in  point  of  fact,  waived 
all  daimupon  the  sureties  in  the  first  bond  for  such  de- 
&nlt 

The  latter  is  the  construction  of  the  charge  contended 
&r  on  the  part  of  the  defendants ;  and  the  correctness  of 
ilie  fbrm^,  although  not  expressly  abandoned,  was  not 
unidh  insisted  upon. 

(KlOMPsoN,  J. : — ^I  cannot  concur  with  the  defendants' 
^soanael  in  his  construction  of  the  import  of  the  judge'scharge^ 
hat  consider  it  as  expressing  an  opinion  that,  as  matter  of 
law,  'die  liabilily  of  the  sureties  in  the  first  bond  ceased 
upon  the  giying  of  the  second  bond  for  all  de&ults  there- 
after incurred. 

If  the  ciremnBtances  in  evidence  were  such  as  to  warrant 
tile  conclusion,  as  mifttter  of  &ct,  that  there  was  a  waiver  of 
ihe  continued  responsibility  of  the  first  sureties,  it  was  for 
'the  jmyt  and  not  for  the  court,  to  weigh  these  circum- 
ataaoes,  and  draw  conclusions  firom  them ;  and  I  cannot  but 
lUnk  the  mann^  in  which  the  case  would  have  been  sub- 
mitted to  the  jury  would  have  been  very  different,  if  the 
question  had  been  considered  by  the  court  as  a  question  of 
iact  That  it  was  not  so  considered  by  the  defendants' 
ooonsel,  on  the  trial  of  the  cause,  is  evident  firom  the  man- 
a«r  in  which  the  bill  of  exceptions  states  the  question  to 
liove  been  put  to  the  court,  viz. :  the  cou:nsel  for  the  de- 
fendants insisted  to  the  court,  that  the  taking  of  said  last- 
'  mentioned  bond  by  the  Postmaster-General  was  a  waiver  in 
teaof 'aU  Tight  to  proceed  on  the  first  bond  for  postages 
Tecmved  subsequent  to  the  date  of  the  second  bond ;  that 
the  sureties  in- the  first  bond  ceased  to  be  liable  at  and  from 
ihat  date  for  any  defidcation  or  neglect  of  duty  of  the  post- 
master.   No  circumstances  are  referred  to  and  relied  upon 
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from  which  a  waiver  could  be  inferred  as  matter  of  ftet^; 
but  that  the  second  bond  was  such  waiver^  resulted  as  & 
conclusion  of  law  from  the  mere  &ct  of  accepting  the  bond. 
And  I  the  more  readily  conclude  that  such  was  the  under* 
standing  of  the  question  upon  the  trial,  as  I  cannot  discor* 
er,  from  the  bill  of  exceptions,  any  circomstances  tending 
to  warrant  a  conclusion  of  any  waiver  in  point  of  &ct. 

How  fer  mere  parol  evidence  of  a  waiver  would  be'^ad* 
L  jssible  and  available,  is  a  point  that  does  not  arise  here. 
The  only  question  is,  as  to  the  legal  operation  of  the  second 
bond  upon  the  liability  of  the  sureties  in  the  first;  and  I 
am  unable  to  discover  any  principle  upon  which  it  can  be 
considered  as  exonerating  them  fix>m  their  xesponfflbility. 
There  is  no  limitation  as  to  time  in  the  bond,  the  breaches 
assigned  and  proved  are  within  the  condition  of  the  bond, 
and  Nott,  the  postmaster,  continued  in  office  tmder  the  some 
appointment  originally  given  him.  It  certainly  cannot  be 
pretended  that  the  t^ng  of  a  second  bond  could,  in  anj 
sense  whatever,  be  considered  a  new  appointment.  The 
second  bond  does  not  purport  to  be  a  substitute  for  the  first ; 
nor  is  there  anything  tending  to  show  that  such  was  the  in- 
tention or  understanding  of  the  parties ;  and  it  can  be  view*> 
ed  in  no  other  light  than  as  additional  security,  to  the  taking 
of  which  no  possible  objection  could  exist — ^it  was  for  the 
benefit  and  not  to  the  prejudice  of  the  first  sureties.  As  to 
the  de&ults  incurred  before  the  taking  of  the  second  bond, 
the  defendants  were  alone  responsible ;  and  for  those  after- 
wards incurred,  equity  would  probably  consider  the  two 
sets  of  sureties  as  jointly  responaible. 

The  second  bond  was  not  taken  for  any  antecedent  de^ 
fiEkult,  and  was  not,  therefore,  for  any  existing  debt  or  claim ; 
and  if  it  had  been,  it  would  not  have  operated  as  a  dis- 
charge or  extinguishment  of  the  first.  A  new  security^  of 
an  equal  or  inferior  degree,  is  not  an  extinguishment  of  a 
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prior  debt  This  is  a  principle  too  -fatniliAr  to  require  any 
sailiority  in  its  support  The  cases,  however,  here  referred 
to,  may  serve  to  illustrate  and  show  the  extent  and  applica* 
laon  of  the  principle.(a)  And  these  cases  also  show,  tiiat  if 
the  second  bond  had  been  plead  as  a  dischai^  of  the  jSrst^ 
the  plea  would  have  been  bad  on  demurrer. 

The  omission  of  the  Postmaster-General  to  remove  Nott 
fircon  office,  did  not  draw  after  it  a  discharge  of  the  sureties. 
The  doctrine  of  the  Supreme  Court,  in  the  cases  of  The 
UnH/ea  Stales  v.  KirhpaJtrick  and  oiher8j{b)  and  T?ie  UnUed 
States  V.  Van  Za7Uj{c)  is  entirely  applicable,  and  settles  this 
question.  Although  it  might  have  been  the  duty  of  the 
Postmaster-Oeneral  to  remove  Nott,  yet  his  neglect  did  not 
operate  as  a  removal ;  this  provision  is  only  directory  to 
the  Postmaster-Greneral,  and  intended  for  the  security  and 
protection  of  the  government,  by  insuring  punctuality  and 
responsibility,  but  forms  no  part  of  the  contract  witii  the 
surely.  So  long  as  the  officer  remains  in  the  legal  exercise 
of  the  powers  and  duties  of  the  office,  the  responsibility  of 
the  sureties  continues. 

The  case  of  The  Untied  States  v.  Nicoll,{d)  decided  at  the 
last  term  of  the  Supreme  Court,  has  a  strong  beanng  upon 
lliis  case.  In  that  case,  an  act  of  Congress  had  required 
new  sureties  to  be  given  by  the  officer,  by  a  certain  day 
therein  mentioned.  None  were,  however,  given ;  and  the 
responsibility  of  the  old  sureties  was  held  to  continue. 

The  court  say,  the  act  nowhere  directs  the  principals  to 
be  discharged  from  office,  upon  failure  to  give  new  sureties ; 
and  if  the  act  had  so  directed,  they  would  have  remained  in 
office  until  actually  removed.    The  law  does  not  in  terms 

(a)  8  Johns.  64;  11  Id.  512;  13  Id.  240;  14  Id.  404;  Gro.  Car.  86;  Oro. 
Eliz.n6,  727;  1  Bur.  9. 

(&)  9  Wheat  720.  (e)  11  Wheat  184. 

'  (^  12  Wheat.  505. 
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declare  the  ezistiiig  Biireties  sh^  be  discharged  after  tibttfe 
day ;  it  would  require  a  very  strained  consfeructioB  of  ihe^ 
statute  to  discharge  them  by  implicatioii,  while  their  prin- 
cipals were  permitted  to  remain  in  office.  Such  oonstriiA^ 
tion  would  be  against  tiie  manifest  intention  of  the  L^gifl* 
lature. 

It  was  urged  on  the  argument  that  the  defendants  were 
discharged  from  their  responsibility,  by  reason  of  Ae  m- 
crease  of  the  rate  of  postages  subsequent  to  &eir  having  be- 
come sureties,  and  acts  of  Congress  were  referred  to  for  tiao 
purpose  of  showing  such  increase.  It  is  not  perceived  hiHr 
this  can  be  made  a  question  here ;  it  does  not  arise  upon 
the  bill  of  exceptions,  nor  is  it  in  any  shape  or  manMr 
whatever  presented  by  the  record.  But  was  it  properly  be- 
forethis  court?  It  appears  to  me  tiiat  it  forms  no  objecrtiijcm 
to  the  right  of  recovery  against  the  sureties. 

The  undertaking  of  the  sureties  is  general,  thatNott  shall 
pay  over  to  the  Postmaster-General  all  moneys  that  shall 
come  to  his  hand  for  the  postages  of  whatever  is  by  law 
chargeable  with  postage.  It  refers  to  no  particular  act  ex- 
plaining  or  limiting  the  rate  of  postage ;  and  all  moneys 
received  as  postage  comes  as  well  within  the  letter  as  iha 
qnrit  and  intention  of  the  bond  Kor  was  the  bond  taken 
under  any  particular  law  defining  its  extent  and  operation ; 
and  musty  therefore,  be  construed  according  to  the  fiur  and 
reasonable  import  of  the  language  employed  by  the  parties. 
The  undertaking  of  the  sureties  is,  from  its  nature,  prospec- 
tive, and  is  limited  only  by  the  terms  of  the  bond,  that  &e 
money  for  which  ihejr  are  called  upon  to  account,  must 
have  been  received  by  their  principal,  as  postages  estab- 
lished by  law.  Had  the  acts  of  Congress  referred  to,  en- 
larged  the  powers  of  the  postmaster,  or  superadded  any  new- 
duties,  whereby  he  was  made  the  receiver  of  other  moneys 
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Ifaaa  for  postages,  the  sureties  ia  this  boad  would  not 
have  been  lespqpsible  therefor. 

The  defendants'  counsel  has  supposed,  that  the  case  of 
the  Untied  SkUes  v.  Kirkpalrkk  and  oiherSy  sustains  this  ob-  * 
Jection.  But  in  this  I  think  he  is  mistaken.  The  court 
then  consideied  the  bond  in  question  to  have  been  given  in* 
reference  to  the  objects  of  a*particular  act  of  Congress,  and 
tiu^  the  condition  of  the  bond  referred  principally  to  assess- 
ments of  direct  taxes ;  and  that  the  subsequent  acts  of  Con- 
gress laying  internal  duties,  contained  provisions  enlarging 
the  authority  of  the  collectors;  and  tiiat  the  sureties  did 
sot  undertake  for  the  faithful  execution  of  such  enlarged 
powers.  The  court  say  there  is  nothing  in  the  original  act 
under  which  the  appointment  was  made,  which  contem- 
plates a  permanent  and  continuing  liability  for  all  duties 
under  all  laws  which  might  be  subsequentiy  passed ;  that 
the  condition  of  the  bond,  in  its  terms  as  expounded  by  the 
other  parts  of  the  act,  had  a  principal  reference  to  the  as- 
sessment of  direct  taxes.  But  there  is  nothing  in  this  case 
to  warrant  a  conclusion,  that  if  the  subsequent  acts  of  Con- 
gress referred  to,  had  simply  increased  this  direct  tax,  the 
sureties  would  not  have  been  held  responsible. 

Upon  the  whole,  I  think  the  District  Court  erred,  in  the 
opinion  given  to  the  jury,  as  to  the  legal  effect  and  opera- 
tion of  the  second  bond  upon  the  liability  of  the  sureties  in 
ihefirst[l| 

The  judgment  must,  accordingly,  be  reversed,  and  a  ve- 
fure  de  novo  issued  returnable  in  this  court. 


ni  Ab  to  etSbct  of  misdirection  of  the  ooart  upon  point  of  law,  see  Qnham 
A  Waterman  on  New  Triala^  Vol  II,  page  768,  ei  acq. 
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The  United  States  v.  Four  Cases  Prutted  M£rino£9 
—Harvey  &  Staqg,  Claimants. 

"{rpon  the  question  whether  goods  were  fraudulently  entered,  the  oourt*ought 
to  be  liberal  in  the  admiasion  of  evidence  which  has  a  bearing,  even  hi  u 
remote  degree,  upon  the  point  to  be  made  out 

But  circumstances  which  are  offered  to  show  the  fraud,  should  be  of  a  charac- 
ter fairly  and  reasonably  tending  to  make  it  out  If  irrelevant,  or  relating 
to  a  matter  immaterial  to  the  point  of  inquiiy,  they  are  not  admissible. 

Goods  were  entered  by  one  of  the  claimants,  and  the  oath  taken  by  hha  on 
entry,  was  the  one  prescribed  by  the  act  of  Congress  to  be  taken  in  oaaea 
where  the  goods  have  been  actually  purchased.  Afterwards,  the  goods 
were  proceeded  against  under  section  14  of  the  act  of  July  14th,  1832,  on 
the  ground  that  the  packages  were  made  up  with  intent  to  evade  and  de- 
fittud  the  revenue.  Evidence  that  the  claimants  were  not  owners  of  the 
goods  at  the  time  of  entry,  but  only  consignees,  and  that  the  real  ownen 
were  the  manufacturers  of  the  goods,  who  resided  abroad,  was  held  irrele- 
vant  and  inadmissibla 

Thompson,  J. : — The  record  in  this  case  is  brought  up 
by  writ  of  error  from  the  District  Court  for  the  Southern 
District  of  New  York.  It  is  an  information  filed  under  the 
14th  section  of  the  act  of  the  14th  of  July,  1882.  The  in- 
formation contains  three  counts,  but  no  question  arises  in 
this  case  under  the  two  first  counts.  The  third  count  claims 
a  forfeiture  of  the  goods  under  the  allegation  that  the  pack- 
ages were  made  up  with  intent  to  evade  and  defraud  the 
revenue  of  the  United  States.  The  entry  at  the  custom- 
house was  made  by  Joseph  Harvey,  one  of  the  claimants ; 
and  the  oath  taken  by  him,  was  the  one  prescribed  by  the 
act  of  the  1st  March,  1823,(a)  to  be  taken  in  cases  where 
the  goods  have  been  actually  purchased.  Upon  the  trial,  it 
was  oflfered  on  the  part  of  the  United  States  to  prove  that 
the  claimants,  Harvey  k  Stagg,  were  not  the  owners  of  the 

(a) Vol. VUL.  U.S.  123. 
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goods  at  the  time  of  the  importation  and  entry  thereof  but 
that  the  said  goods  were  then  owned  by  Harvey,  Tyrol  & 
Co.,  the  mannfectuiers  thereof  who  resided  in  England,  and 
that  the  said  Harvey  &  Stagg  were  merely  the  consignees 
of  said  goods.  This  evidence  was  objected  to  on  the  part 
of  the  claimants,  and  overruled  by  the  court ;  and  the  only 
question  in  this  case  is,  whether  the  evidence  so  offered  was 
admissible.  Upon  the  question  whether  the  entry  was  fraud- 
ulent or  not,  the  court  ought  to  be  liberal  in  the  admission 
of  evidence  which  has  a  bearing,  even  in  a  remote  degree, 
upon  the  point  to  be  made  out.  Generally,  the  fraud  is  to 
be  made  out  by  circumstances,  but  such  circumstances  must 
be  of  a  character  fairly  and  reasonably  tending  to  make  out 
the  matter  of  fraud ;  if  irrelevant,  or  relating  to  a  matter  im- 
material to  the  question  or  point  of  inquiry,  there  can  be 
no  propriety  in  admitting  such  evidence.  Under  such  a 
course  of  practice  in  the  trial  of  causes,  there  would  be  no 
settled  rule  by  which  the  court  would  be  governed. 

An  admission  of  the  truth  of  the  fact  offered  to  be  proved, 
coxdd  have  made  no  differe'ace  in  the  result ;  the  evidence 
was  irpelevant[l]  The  point  of  inquiry  was,  whether  the 
entry  and  oath  were  made  with  intent  to  evade  or  defraud 
the  revenue ;  but  the  duties  were  the  same  whether  the 
claimants  were  the  real  owners  or  only  consignees  of  the 
goods,  and  no  fraud  upon  the  revenue  could  have  been  in- 
tended. The  law  requiring  the  invoice  to  be  verified  by 
the  oath  of  the  non-resident  owner,  and  authenticated  by  a 

[1]  Ab  to  the  effect  of  the  admiasion  of  iireleyant  testimony,  see  GFaham 
k  Watonnan  on  New  Trials;  YoL  II,  page  603,  etaeq. 

See  the  following  caaee  in  Paines'  Rep.  Vol  I :  The  Brig  Jbabaaa^  p.  1 ;  The 
Brig  WiUiam  Gray,  p.  16 ;  The  Schooner  ErUerpriae,  p.  32 ;  The  Ship  Chtkm 
FkuUer,  p.  23;  U.  S. t.  2fme  Packageaof  lAnen,  p.  129 ;  U,  S.  v.  Morris,  p. 
209;  The  Sloop  Active,  p.  247  ;  The  Ship  Ann  Maria,  p.  266;  H  S,Y.  One 
eaaeo/MairFencOs,  p.  400;  U.  S.  r.  661  Cheats  of  Te(i,  p.  489. 
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consol  or  commercial  agent  of  tbe  United  StateB,  can  have 
W>  bearing  upou  tilie  question  of  fraudulent  intent  to  eyade 
or  defraud  the  revenue.  The  evidence  was,  therefore,  p}X>p* 
erly  rejected  The  judgment  of  the  District  Court  is,  ao- 
cordingly,  afl&rmed. 


CIRCUIT  COURT  OF  THE  UNITED  STATES,  OP 
THE  SECOND  CIRCUIT,  FOR  THE  SOUTHERN 
DISTRICT  OF  NEW  YORK 


NEW  YORK,  APRIL  TERM,  1836,  AT  NEW  YORK. 


Rbvens  V.  Lewis  &  Thomson. 

The  owners  of  a  yessel  are  tenants  in  common,  each  having  a  distiBCt^  tiioo^ 
an  undivided  interest  They  are  not  considered  as  partners,  unleos  somo 
special  agreement  has  been  entered  into  constitating  them  sach.  The 
general  principle  by  which  their  rights  is  to  be  governed,  is,  that  a  mar 
Jority  in  amount  of  interest,  have  a  right  to  govern  and  oontrol  the  employ* 
ment  of  the  vessel,  and  give  directions  as  to  her  repairs  and  supplies,  and 
all  matters  relating  to  such  employment 

Wh^re  one  of  the  part  owners  is  the  master  or  ship's  husband,  in  the  absenoo 
of  all  special  agreement  on  the  subject  he  is  prmuned  to  have  iXsOnatHtf 
to  do  everything  neoessaiy  to  be  done  ibr  the  employment  of  the  vessi^ 
apd  has  authority  to  make  repairs,  and  bind  the  vessel  lEbr  the  same.  B«t 
as  this  is  only  an  implied  authority,  it  must  cease  when  it  is  revoked,  or 
anything  if  done  to  rebut  the  presumption. 

Although,  when  repairs  to  a  vessel  are  made  by  order  of  the  master,  who  is 
owner  of  a  small  part,  without  the  knowledge  of  the  other  owners^  thero 
may  be  a  lien  on  the  whole  vessel  for  the  repaha,  so  &r  aa  the  righto  fo 
third  persons  are  oonoemed,  who  are  ignorant  of  any  diffioulty  betwesn 
the  owners  in  relation  to  such  r^airs,  yet  no  such  right  ezisto  as  between 
the  owners  themselves.  As  between  them,  although  the  master  may 
Bubject  his  own  parlr  to  any  lien  fi>r  repairs  he  pleaae,  he  will  have  ao 
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xi^t  to  Bulgect  the  interert  of  the  other  pari  owners  to  ezpeose  when  for- 
bidden 80  to  da 

The  rule  is  well  settled,  that  the  wages  of  the  master  are  not  a  lien  on  the 
ship,  and  that  he  cannot  maintain  a  suit  in  rem  to  recover  them. 

VhmieTer  any  coIUaion  arises  between  the  owners  of  a  Teasel,  H  firils  within 
tile  adnuraltj  jurisdiction  of  the  District  Court  to  intesfere  so  aa  to  protect 
the  rights  of  all 


This  was  an  appeal  from  a  decree  of  the  District  Court 
of  the  Southern  District  of  New  York. 

On  the  5th  of  April,  1884,  Oakley  &  Boome^  of  the  city 
of  New  York,  and  John  C.  Graves,  of  the  same  place, 
were  registered  owners  of  the  brig  Emolument,  of  New 
York,  Oakley  &  Eoome  owning  three-quarters,  and  Graves 
one-quarter,  and  commanding  the  brig.  On  the  same  5th 
of  April,  Oakley  &  Boome  sold  their  three-quarters  to 
Lewis  &  Thomson,  of  Philadelphia^  Graves  then  sustaining 
the  character  of  master  and  ship's  husband,  as  the  only 
owner  at  New  York.  On  the  1st  of  May;  1884,  Graves 
sold  his  quarter  of  the  brig  to  Thomas  J.  Sevens,  a  ship- 
master, and  appointed  him  captain,  by  an  agreement  where- 
by the  said  Bevens  was  to  command  the  brig  on  the  follow- 
ing terms:  He  was  to  take  her  on  shares;  tovictuaKand 
man  her;  pay  one-half -of  all  the  port  charges;  and  to 
receive  one-half  of  the  gross  amount  of  earnings  for  his 
compensation.  On  the  21st  of  July,  1884^  the  vessel  re- 
tnmed  to  New  York  without  a  cargo,  and  in  distress ;  and 
on  the  same  day,  Lewis  &  Thomson  appointed  Wads- 
worth  &  Smith,  of  New  York,  liieir  agents.  On  the  7th  of 
August,  1884,  the  brig  was  libelled  for  wages  and  repairs 
by  Bevens  and  others,  and  having  been  sold,  the  proceeds 
ware  paid  into  court. 

Upon  the  question  whether  Bevens  had  a  right  to  incur 
the  expense  of  repairs,  so  as  to  bind  the  other  part  own- 
ers, his  Honor,  Samuel  B.  Betts,  District  Judge,  decided : 
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"  That  the  aaid  Thomas  G-.  Revens  assumed  the  com- 
mand of  the  said  vessel  under  a  special  agreement  to  re* 
ceive  certain  shares  of  his  earnings  in  payment  for  his 
services,  and  that  the  said  agreement  is  not  proved  to  have 
been  rescinded  or  violated  by  the  otlier  owners ;  and  that 
said  Bevens  is  not  entitled  to  claim  any  other  compenda* 
tion  for  hia  services  than  the  one  stipulated  by  such  agree- 
nient. 

"  That  the  .acts  of  said  Revens,  in  subjecting  the  said 
brig  to  liabilities  for  materials  and  repairs  after  her  arrest 
in  this  cause,  and  after  the  discharge  of  said  Bevens  as 
master  by  the  other  owners,  and  without  their  advice  or 
assent,  their  known  agent  being  present  in  port,  and  the 
said  Revens  having  strong  reasons  to  infer,  if  he  did  not 
well  know,  the  disapproval  of  such  repairs  and  expenses 
by  the  other  part  owners,  removes  as  between  him  and 
his  joint  owners  the  equity  of  imposing  a  proportionate 
share  of  such  expenditures  upon  their  interests  in  said 
vessel  or  her  proceeds,  and  justly  subjects  the  said  Bevens 
to  the  payment  of  the  whole." 

From  tlus  decree  Bevens  appealed. 

Thompson,  J. : — ^The  principal  question  in  this  case  1% 
whether  Thomas  Bevens,  who  was  one-quarter  owner  of 
the  brig  Emolument,  and  being  in  possession  of  the  ves- 
sel, had,  under  the  circumstances  of  the  case,  authority  to 
incur  the  expenses  of  repairs  put  upon  her,  so  as  to  bind 
the  other  part  owners.  Bevens  had  been  master  of  the 
brig ;  but  before  the  repairs  were  put  upon  her  by  his  di- 
rections, he  had  been  discharged  by  the  other  part  owners : 
and  the  evidence  shows  very  satisfactorily  that  the  r^)aii8 
were  made  against  their  consent,  of  which  Bevens  had  full 
knowledge. 

The  owners  of  a  vessel  are  considered  tenants  in  com- 
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xnon,  each  having  a  distinct,  though  an  undivided  inter- 
est [1]    They  are  not  conisidered  as  partners,  unless  some 

[1]  In  Doddmgkm  y.  HaXUi,  1  Yesey,  49*7,  Lord  Haidwicke  held  that 
part  owners  in.  a  ship  were  to  be  considered  partn^v  and  joint  ownen^ 
tbongli  they  were»  in  fiict^  the  tenants  in  common;  and  that  the  diatrib- 
ution  of  the  assets  of  one  of  them,  being  insolyent,  was  to  be  made  as  if 
joint  property,  and  to  be  applied  first  to  the  jomt  debts,  and  to  be  treated  as 
partnership  property,  chargeable  with  all  debts  for  which  either  owner  was 
liable  on  account  of  the  ship.  This  case  was  expressly  oyemded  by  Lord 
BUon,  in  the  case  ex  parte  Toungj  2  Ve&  and  Beik  242 ;  2  Boae,  78,  note^ 
who  held  that  a  ship  stood  upon  the  nice  distinction  of  a  tenan<7  in  common. 
He  ruled  again,  in  the  case  ex  parte  ^arrtKm,  2  Rose's  Cases  in  Bankruptcy, 
76,  that  the  owners  of  a  ship  were  not  interested  in  it  as  joint  tenants^  but  as 
tenants  in  common,  and  that  the  bankrupt's  share  passes  to  the  creditors  un- 
der the  bankruptcy,  without  bdng  liable^  specifically,  by  way  of  lien,  to  the 
claims  of  the  other  part  ownerst  in  respect  of  their  disbursements  and  liabili- 
ties for  the  ship.  So,  also,  in  the  case  ex  parte  Gtbaovif  1  Montague  on  Part- 
nership, 102,  note^  it  was  held,  that  a  bankr«pt's  interest  in  the  moiety  of  a 
yeesel,  was  his  separate  property,  and  not  held  by  his  assignees,  fbr  the  pur- 
pose of  paying  the  joint  creditors  of  the  ship. 

This  doctrine  of  a  distinct  separate  property  in  a  yessel  between  part  own- 
ers^ as  tenants  m  common,  seems  to  haye  had  countenance  fi^m  Lord  Lough- 
borough, in  the  case  ex  parte  Parryj  6  Vesey,  676,  where  one  joint  owner  of 
a  ship  insured  on  his  own  account  and  became  a  bankrupt  It  was  held,  that 
though  the  cargo  and  proceeds  of  the  yoyage  were  joint  property,  the  produce 
of  the  insunmoe  on  the  ship  which  was  lost,  was  separate  property.  And, 
perhaps,  we  may  say  with  Sir  Arthur  Piggot,  that  it  is  the  uniyersal  under- 
standing in  the  commercial  world^  and  especially  among  ship-owners,  that 
part  owners  of  a  ship  are  not  partners.  He  said,  that  the  case  of  Doddinglon 
T.  EaJki  was  neyer  acted  upon ;  and  the  English  usage  is  doobtless  our  ussge 
upon  this  point 

In  DoddivqUm  y.  HaHeL,  supra^  the  biU  was  fiHuded  on  an  agreement  be- 
tween the  plaintiffs  and  one  Hall,  authorizing  the  latter  to  contract  for  the. 
building  of  a  ship,  and  fbr  fitting  out^  managing  and  yictualling  her,  with  an 
agreement  to  pay  proportional  shares  according  to  their  interesta  The  part 
owners  clauned,  agamst  Hall's  representatiyes.  a  spedflc  lien,  utx>n  what  was 
doe  to  Hall  &x  his  share,  on  account  of  the  money  the  plaintifb  had  paid  to 
the  tradesmen,  in  fitting,  Ac.,  the  ship,  and  that  the  administrators  should  not 
run  away  with  it  as  part  of  the  general  assets  for  all  the  creditora  Lord 
Hardwicke,  after  premising  that  the  case  stood  as  though  Hall  himself  was 
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special  agreezoent  has  been  entered  into,  constitating  them 
such ;  and  the  general  piinciple  by  which  their  rights  10 

beAire  the  ooart^  no  one  having  a  spedflc  lien  on  HaU'e  ahare  in  the  diip, 
went  on  to  aay,  that  it  must  be  admitted  that  a  ship  might  be  a  aoligeot  of 
partnership  as  well  as  anything  else,  the  use  and  earnings  thereof  being  ft 
proper  subject  of  trade.  He  said  it  was  a  partnership  among  them,  and  the 
ship  itself  to  be  part  of  the  subject  tiiereoi;  which  was  to  be  let  to  fright  to 
the  oompanyi  it  being  their  method  of  trading ;  the  foundation  of  this  part- 
nership  stock  was  the  ship  itself  which  must  be  employed,  and  the  earnings 
and  jooflts  to  arise.  That^  nndoabtedly,  all  the  persona  subjeot  to  the  a9e»> 
ment  are  liable  ta  soUdOf  to  the  tmdesmen  who  fitted  it  out»  and  the  agree- 
ment  fbr  the  proportional  shares  is  as  between  themaelyes,  which  is  the  case 
of  all  partnershipa  He  said,  if  it  had  been  agreed  that  a  brew-house  should 
be  part  <^  the  partnership  atook,  (which,  often. hi^pened,)  the  case  of  the 
bfew>house  being  used  in  the  partnetahip  trade,  if  worionen  do  watk  in  tba 
braw-houae^  evexy  partner  would  be  liable  to  tbat^  and  that  brew-hooae  mnafc 
be  brought  into  the  partnership  account ;  and  if  more  was  due  to  one  partner 
than  another,  aU  the  share  of  the  partnership  stock,  consisting  of  the  lease 
of  the  brew-house,  as  weU  as  t£e  other  effecta,  are  liable  to  that  account 
He  went  on^  observe,  that  if  the  share  of  bne  partner  had  been  aaaigned, 
if  it  atood  on  the  head  of  general  equity,  he  ahould  be  of  opinion  that  if  Uia 
porchaaer  had  notice  of  the  partnenhip^  he  would  be  subject  to  it;  and  he 
decreed  fiur  theplaintiflh. 

Loid  Haidwicke  peilbetly  understood  the  distinction  between  a  tenancy  in 
ooBBouNi,  aaoh  as  owners  of  dillbient  shares  in  a  ship  have  among  ttieinaelvw, 
moAA  joint  tenancy,  as  between  partnen  of  the  goods  and  atodc  in  trada  Ho 
meant  to  decide^  and  did  dedde,  that  a  subject  which  ordinarily  may  be  heM 
as  a  tenancy  in  common,  may,  by  the  acts  of  ttie  parties,  become  to  be  held 
in  johit  tenancy.  And  the  iacts  of  the  agreement  to  build  the  ship  at  their 
joint  expense,  in  proportion  to  their  shares,  and  the  agreement  to  fit  her  oui^ 
manage  and  victual  her,  for  the  service  of  the  Bast  India  Ckmipany,  htmed, 
ia  his  judgment)  snah  a  community  of  hktereat  as  to  constitute  that  apartaep- 
afaip  tranaaotkm  in  relation  to  thoee  aabjecta,  and  thus  a  specific  lien  waa  ao- 
quired  by  those  who  contributed  more  than  their  shares,  agahist  the  Aare  df 
:tlM  one  who  contributed  less  than  hia  proportion. 

Ttik  eaae  dertvea  atrong  oonfixmation  from  the  case  of  8mWi  v.  Ik  8Um 
and  aAari,  Oowp.  460,  hi  which  it  was  decided  upon  an  iasue  out  of  Chan- 
oaiy,  tiiat  the  interest  of  part  ownera  in  a  ship  and  in  the  profita  and  leas  df 
an  adventure^  undertaken  by  their  mutual  oonaent,  ia  not  alfected  by  llie 
bankraptoy  of  one  of  them  tiddng  plaoe  after  the  commenoMnttit  of  the  vey* 
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to  be  governed,  is,  that  a  majority,  in  amotmt  of  interest, 
bas  a  right  to  govern  and  control  the  employment  of  the 
vessel,  and  give  directions  as  to  her  repairs  and  supplies, 
and  all  matters  relating  to  such  employment.  Where  one 
of  the  part  owners  is  the  master  or  ship's  hnsband,  in  the 
absence  of  all  special  agreement  on  the  subject,  he  is  pre- 
sumed to  have  authority  to  do  everything  necessary  to  be 
done  for  the  employment  of  the  vessel,  and  has,  of  course, 
«ttthority  to  make  repairs,  and  bind  the  vessel  for  the 
same ;  but  as  this  is  only  an  implied  or  presume  axUhority^ 
it  must,  like  all  other  implied  powers,  cease  when  it  is 
revoked,  or  anything  is  done  to  rebut  the  presumption* 
And  whenever  any  collision  arises  between  l^e  owners,  it 
fiiUs  within  the  admiralty  jurisdiction  of  the  District  Court 
to  interfere,  and  so  regulate  the  af^ir  as  shall  protect  and 
secure  the  rights  of  all ;  but,  as  between  the  owners  them* 
selves,  it  would  be  highly  uiyust  to  allow  the  master,  who 

age^-althoxigU  he  has  aot  paid  his  full  share  of  the  oatfit  Lord  Mansfleld,  in 
giving  the  opinion  of  the  courts  held,  that  if  the  other  partners  had  been 
obliged  to  dischaige  the  amount  of  the  notes  which  remained  unpaid  at  the 
time  of  the  bankrapt<sf,  the  assignees  must  have  allowed  the  other  partiien 
the  fiill  sum  paid  fac  the  bankrupt,  and  would  have  oome  against  them  oojtf 
ftr  the  balance  due  to  him,  if  any.  Mr.  Abbott,  in  oommenting  upon  thin 
case,  81^  it  seems  to  have  been  considered  that  part  owners  of  a  ship  n^ght 
have  a  lien  on  each  other's  shares  of  a  ship,  as  partners  in  trade  have  on 
each  other's  shares  of  their  merchandise.  And  in  the  third  edition  of  hib 
Treatise,  p.  94,  he  says:  "It  is  true,  mdeed,  that  as  long  as  the  ship  oontin- 
Qw  to  be  employed  by  the  same  persons^  no  one  of  them  ean  be  dntitlad  to 
paitelce  <»f  the  profits,  until  all  that  is  due,  in  lespeci  to  the  part  he-haUa-la 
the  ship^  has  been  discharged."  And  again,  after  dtmg  the  case  tUDtiMo^ 
ton  V.  HaUetf  without  a  word  of  disapprobation,  in  p.  96,  he  says:  ^'This 
usage,  or  course  of  trade,  I  i^prehend  to  be,  to  charge  the  assignee  or  pur* 
chaaer  in  account  finr  the  outfit,  and  other  expenses  incuired  in  respect  of  the ' 
Toyage  of  which  he  is  entitled,  in  consequence  of  his  purchase,  to  share  ttie 
profits^  which  can  only  be  the  voyage  in  prosecution  at  the  time  of  the  pur- 
chase; but  not  to  cany  back  the  charge  asagainst  him  to  the  expenaeof  any 
antecedent  adventure,  from  which  he  can  derive  no  profit" 
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is  only  the  owner  of  a  small  part,  to  subject  the  interest  of 
the  otiier  part  owners  to  any  expense  he  might  please, 
when  forbid  so  to  do.  He  might  subject  his  own  part  to 
'  any  lien  he  pleased  for  repairs ;  and  perhaps  when  the  re- 
pairs are  made  by  order  of  the  master,  without  any  knowl- 
edge of  the  owners,  there  might  be  a  lien  on  the  whole  ves- 
sel for  the  repairs,  so  fiar  as  the  rights  of  third  persons  were 
concerned,  who  were  ignorant  of  any  difficulty  between  the 
owners  in  relation  to  such  repairs ;  but  no  such  right  exists 
as  between  the  owners  themselves:  and  the  interest  of 
Lewis  &  Thompson  in  the  vessel,  under  the  circumstances 
of  the  case,  was  properly  exonerated,  and  the  expense  of 
the  repairs  charged  on  the  share  of  Bevens,  under  ike  lim- 
itation contained  in  the  decree  of  the  District  Court 

Capt  Eevens  has  no  claim  on  these  proceeds  for  his  wa- 
ges. The  rule  is  well  settled,  that  the  wages  of  the  master 
are  not  a  lien  on  the  ship,  and  that  he  cannot  maintain  a 
suitm  rem  to  recover  them ;  but  independent  of  this,  die 
claim  for  wages  was  properly  denied.  By  the  agreement 
under  which  he  purchased  his  quarter  of  the  bri^,  and  took 
command  of  her,  he  was  to  take  his  compensation  out  of 
the  earnings  of  the  vessel.  He  took  her  upon  shares^  there- 
fore, and  not  as  a  master,  upon  wages.  [1] 

The  decree  of  the  District  Court  is,  accordingly,  affirmed 
with  costs. 

[1]  See  the  following  oases  in  Painoe'  a  C.  Rep.  Vol  I:  The  Skip  Grmd 
Turk,  p.  73;  Tlte  Ship  Mary,  p.  130;  Vl  S.Y.  ffcUch,  p.  336;  iftrr^T. 
Lcmarus,  p.  672 ;  The  Ship  Robert  FiiUan,  p.  620. 
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It  iB  not  a  conduaxve  criterion,  whether  a  deflnitive  judgment  has  been  ren- 
dered, that  the  entry  employs  or  omits  the  usual  form  of  "  ideo  amsiderch 
turn  est."  Judgments  are  final  and  subject  to  review  by  writ  of  error,  as 
well  when  entered  without,  as  with  that  dauso. 

In  pleading  a  record,  it  is  not  indispensable  that  the  precise  words  of  the  rec- 
ord shall  be  observed.  Surplusage,  or  immaterial  omissions  in  matters  of 
substance,  in  pleading  records,  are  attended  with  no  other  consequences 
than  in  other  casea  But  as  to  matters  of  description  it  is  otherwise,  and 
tiiere  the  record  produced  must  conform  strictly  to  the  plea. 

Afl  the  plea  of  ntU  iid  record  puts  in  question  the  identity  of  the  record,  if  dr- 
camBtances  descriptive  of  the  record  be  untruly  stated,  though  it  was  not 
neoessaiy  that  they  should  be  stated  at  all.  It  will  be  &tal 

The  party  by  pleading  a  record  with  a  protU  paUt^  profers  that  issue,  and  it 
is  incumbent  on  him  to  maintain  it  literally ;  and  this  as  well  where  the 
averment  has  reference  to  particulars  which  need  not  be  specifically  stated 
npotn  the  record,  as  to  those  which  must  be  so  stated. 

A  record  described  as  determining  the  rights  of  the  party  by  the  consldera- 
ticm  and  judgment  of  the  courts  and  the  conviction  of  the  defendant^  is  not 
identical  with  one  directing  the  same  results,  but  in  a  different  way. 

All  the  particulars  sot  forth  in  pleading,  descriptive  of  a  record  or  instrument 
on  which  the  party  relies,  must  be  established  by  proo^  or  the  variance 
wfflbefiital 

AHfaoagh  a  party  under  the  plea  of  Ibrmer  recovery  be  precluded  fix>m  giving 
tiie  record  in  evidence,  on  account  of  variance,  yet  he  may  avail  hunaelf 
of  it  under  the  general  issue.  But  whether  such  proof  can  be  received 
without  notice  of  the  special  matter.     Qucere, 

A  judgment  to  operate  as  a  bar,  must  be  final  Suitors  are  not  concluded 
by  tiie  pendency  of  an  action  ui  any  other  court  for  the  same  matter,  or 
by  any  course  of  proceeding  thereon  short  of  final  judgment 

Under  the  constitution  and  act  of  Congress,  judgments  obtained  in  the  dif- 
ferent States,  have  the  like  effect  m  every  other  State  as  in  that  where 
they  are  rendered.  Although,  therefore,  they,  in  &ct,  are,  proceedings  offer* 
dgn  and  independent  tribunals,  they  bear  the  character  of  judgments  of 
oomts  of  concurrent  powers  with  those  where  they  are  offered  in  evidence^ 

The  court  cannot  infer  fipom  prindples  of  general  law,  what  course  of  pro- 
ceedings must  necessarily  have  been  adopted  to  obtain  a  complete  judg^ 
ment  in  a  neighboring  State.  It  will  be  presumed  that  the  record  oon- 
VOL.  n.  14 
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fonxifi  to  the  law  or  usage  of  that  State,  bo  &r  as  it  purports  to  go;  bnl 
there  may  be  averments  and  proof  against  its  supposed  operation. 

A  judgment  imports  that  the  indeterminate  claims  of  a  part  j  are  reduced  to  a 
oertuntj  of  the  highest  order,  and  one  which  can  never  more  be  questioned 
b7  the  debtor.  It  is,  therefore,  a  loose  and  faulty  practice  in  actions  for 
money,  to  leave  it  to  the  discretion  of  the  party  in  whose  favor  judgment 
is  rendered,  to  determine  for  himself  how  much  he  will  take  under  it 

At  common  law,  it  is  indispensable  to  a  full  judgment,  that  what  it  gives  or 
decrees  should  be  distinctly  expressed. 

Under  the  rule  of  the  District  Court  of  Philadelphia^  authorizmg  the  plain- 
tiif  in  actions  on  contract  to  sign  judgment  against  the  defendant,  when 
he  omits  to  file  an  affidavit  of  defence,  if  the  amount  be  undetermined  the 
judgment  is  only  interlocutory,  and  to  be  made  final  when  the  appropriato 
proceedings  shall  be  had  for  ascertaining  the  sum  to  be  recovered. 

And  where,  under  the  above  rule,  judgment  by  confession  is  entered,  it  will 
not  be  deemed  final,  unless  there  are  concurring  dixsumstances  whidi  de- 
note the  intention  of  the  parties  that  it  shall  be  final  and  complete  as 
between  them. 

Per  Curiam. — ^Assumpsit  on  two  promissory  notes. 
One  note  dated  October  14th,  1824,  Sot  $281  25,  payable 
six  months  after  date ;  the  other,  dated  December  17th, 
1824,  for  $424  50,  payable  in  six  months.  The  declaration 
also  contains  the  common  money  counts,  and  counts  in  m- 
ddyiiatm  asaumpsit. 

To  this  declaration  the  defendant  pleaded :  1,  the  gene* 
ral  issue ;  2,  the  exemption  of  his  body  flx)m  imprisonment 
because  of  certain  insolvent  discharges ;  and  8,  to  the  counts 
upon  the  promissory  notes,  a  former  recovery  for  the  same 
cause  of  action.[l] 

[I]  A  former  suit  for  the  same  cause  of  action,  in  whjdi  the  de&ndazil 
obtained  a  verdict,  is  a  bar  to  a  second  suit,  although  sudi  verdict  waa  mr 
dered  on  the  errooeoos  ground  that  the  plaintifr's  cause  of  action  bad  not 
then  accrued,  when  in  fact  the  plaintiff  had  at  the  time  a  good  and  perfect 
cause  of -action.  (Morgan  v.  Plumh^  9  Wend.  287.)  A  party  setting  up  % 
fonner  recovery  in  bar  of  a  scoond  suit^  must  show  that  the  matter  of  tbe 
second  suit  was  directly  in  ii»ue  iu  the  former  suit,  and  that  the  veidiot  and 
Judgment  kk  that  case  \rure  directly  upon  the  points  sought  to  be  ^tigatad  in 
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The  latter  plea  is  the  one  immediately  drawn  in  judg- 
ment ;  it  is,  after  the  formal  commencement,  as  follows : 

file  second  suit,  and  of  necessity  involved  their  consideration  and  determinA* 
tion  by  the  jury.  {McKnighi  v.  DuvJop^  4  Barb.  36.)  A  former  recovery  in 
an  action  by  vendor  against  vendee,  for  the  price  of  part  of  property  deliver- 
ed under  a  contract,  is  a  bar  in  a  suit  by  vendee  against  vendor  for  damages 
for  non-fulfilment  of  such  contract.  Ih  A  former  recoveiy,  in  which  the 
same  matter  was  tried  upon  the  merits,  may  be  given  in  evidence  without 
being  specially  pleaded^  wherever  the  party  had  no  opportunity  so  to  plead ; 
and  such  recovery,  though  received  In  evidence  under  general  pleadings,  is 
as  conclusive  as  in  cases  where  the  matter  is  specially  pleaded.  {Beebe  y. 
EtUoUf  4  Barb.  45*7.)  A  former  verdict  and  judgment  may  be  specially 
jfleaded  m  trover.  {MiUer  v.  Manice,  6  Hill,  116.)  A  former  recoveiy 
against  defendant  is  an  absolute  defence  to  a  second  suit  for  the  same  debt 
or  daim,  whether  pleaded  or  not  (NUes  v.  Jbimani  3  Barb.  694.)  Where 
a  plea  was  interposed,  setting  forth  a  former  recovery  for  the  same  cause  of 
action  in  the  State  of  Vermont,  and  a  satis&ction  of  the  judgment  there  by 
appraisement  of  lands  upon  execution  issued  upon  such  judgment ;  it  was 
held,  that  such  satis&ction  being  by  a  course  of  proceeding  unknown  at  com- 
nx>n  law,  the  defendant  was  bound,  if  the  proceeding  was  authorized  by  the 
statute  law  of  the  State  of  Vermont,  to  set  forth  the  statute,  so  that  the  court 
might  see  that  the  proceedings  had  been  conformable  thereto;  and,  that  a 
general  averment  that  the  proceedings  were  according  to  the  laws  of  the 
State  of  Vermont,  and  fully  authorized  thereby,  was  not  sufficient  {Holmes 
V.  Bcughton^  10  Wen.  75.)  The  Court  of  Errors  cannot  tako  judicial  cogni- 
zancs  of  any  of  the  laws  of  the  other  States  of  the  Union  at  variance  with 
the  common  law.  Ih,  It  seems,  however,  that  upon  a  common  law  ques- 
tion, the  legal  presumption  is,  that  the  common  law  of  a  sister  State  is  simi- 
lar to  that  of  our  own.  76.  Where  a  party  may  avail  himself  of  a  former 
verdict  or  decree  by  way  of  estoppel,  he  must  plead  the  same  in  bar  of  a  suit, 
or  in  answer  to  a  plea^  or  he  will  be  deemed  to  have  waived  the  estoppel, 
and  to  have  consented  that  the  jury  shall  re-investigate  the  &ct8,  and  find 
according  to  the  truth  of  the  case.  A  former  verdict  is  not  conclusive  evi- 
dence ;  it  is  so  only  when  pleaded.  This  rule,  however,  does  not  apply  to 
actions  of  ejectment  or  assumpsit,  nor  to  cases  where  the  plaintiff's  title  is  by 
estoppel,  or  where  the  party  has  had  no  opportunity  to  plead  the  matter  spO" 
dally  as  a  bar.  ( Wood  v.  Jackson^  8  Wen.  1.)  The  fact  that  a  judgment  has 
been  reversed,  and  the  verdict  upon  which  it  is  founded  set  aside,  is  a  com- 
plete answer  to  a  verdict  urged  by  way  of  estoppel.  A  purchaser  under  a 
Judgment  may  daim  erery  benefit  whidi  the  judgment  creditor  could  have 
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this  defendant  hj  the  name  of  John  Bramaon,  helore  the 
,  judges  of  the  District  Court  for  the  city  and  county  of  Phil- 

give  the  record  of  the  ICarine  Ooart  in  evidence ;  and  then  show  by  parol 
evidence,  («.  g.  hj  the  justice  who  tried  the  first  cause,)  that  the  same  ques- 
tion had  been  tried  before  him.  {Gardner  v.  Buckbee^  3  Cow.  120.)  In 
an  action  of  assumpsit  against  the  maker  of  a  promissory-  note,  (not  negoti- 
able,) it  is  a  good  plea  in  bar,  that  a  judgment  was  recovered  in  the  Supreme 
Court  of  the  State  of  Yermont,  (where  the  note  was  made  and  the  parties  re- 
'  dded,)  at  the  suit  of  the  creditors  of  the  plaintiff  on  a  foreign  attachment 
against  the  plaintili;  as  an  absconding  debtor,  to  recover  the  amount  of  the 
eamo  note  of  and  against  ^e  credits  and  effects  in  the  hands  of  the  defend- 
ant, (the  maker  of  the  note,)  as  the  trustee  and  debtor  of  the  plaintiff.  (iVe9- 
tott  v.  HvJl^  17  J.  R.  384.)  A  judgment  for  the  defendant  in  trespass  dc  5&nif 
'  ifsporlaiia^  is  a  bar  to  an  action  of  assumpsit  to  recover  the  price  of  the  same 
goods.  {Rice  v.  King^  7  J.  R.  20.)  Where  an  action  has  been  brought,  and 
judgment  given,  but  part  of  the  plaintiff  *s  demand  omitted  by  mistake,  if  be 
afterward  bring  another  action  to  recover  the  demand  so  omitted,  the  former 
action  is  a  good  bar.  {Plainer  v.  Segt^  1 IJ.  R.  530.)  A  plea  of  a  former  re- 
ooveiy  and  satisfaction,  necessarily  contains  matter  of  fact  and  record,  and 
may  conclude  to  the  country.  {Thomas  v.  Rumseyj  6  J.  B.  26.)  The  pend- 
ency of  a  suit  in  another  State  or  in  a  foreign  court,  by  the  same  plaintiff 
against  the  same  defendant,  for  the  same  cause  of  action,  is  no  stay  or  bar  to 
anew  suit  brought  here.  (Bourne  v.  Jby,  9  J.  R.  221.)  The  exception,  rei 
fudicaicBj  applies  only  to  a  final  or  definitive  sentences  abroad,  upon  the  merits 
of  the  case.  Ih,  And  the  same  rule  applies  to  the  pendency  of  a  cause  m 
an  inferior  court  in  the  same  State.  lb.  So,  another  action  pending  between 
the  same  parties,  for  the  same  cause,  in  the  Circuit  Court  of  the  United  States^ 
of  another  district,  is  not  pleadable  in  bar,  nor  in  abatement  ( Walsh  v.  Dur- 
hin,  12  J.  R.  99.)  Alitor,  as  to  a  foreign  attachment  m  another  State^  by  a 
third  person ;  for  there  the  attachment  is  a  lien,  and  if  the  defendant  is  not 
allowed  to  plead  in  abatement,  he  may  be  compelled  to  pay  the  money  twioBu 
lb.  Where,  by  virtue  of  a  foreign  attachment  prosecuted  according  to  the 
laws  of  another  State,  a  debt  due  firom  the  defendant  to  the  plaintiff  is  at- 
tached by  a  creditor  of  the  plaintiff  to  whom  the  defendant  is  compelled  to 
pay  the  debt,  in  an  action  brought  agamst  him  in  this  State  for  the  same  debt» 
he  may  plead  the  recovery  by  the  attaching  creditor  in  bar.  {Enibree  r. 
Banna^  6  J.  R.  101.)  So,  the  pendency  of  the  proceedings  under  the  attach- 
ment may  be  pleaded  in  abatement  lb.  (See  PreacoU  v.  HvXL,  1*7  J.  R.  284.) 
The  same  cause'  of  action  is  where  the  same  evidence  will  support  both  ao- 
{Rice  V.  King^  Y  J.  B.  20;  Johnson  y.  SmiQi^  8  J.  R.  381)    Whera 
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adelpbia,  in  the  Commonwealth  of  Pennsylyania,  in  a  plea 
of  trespass  on  the  case  for  the  same  identical  promissory 
notes  in  the  first  and  second  counts  of  the  daid  declaration 
of  the  said  plaintiff  mentioned ;  and  such  proceedings 
were  thereupon  had  in  the  said  District  Court  before  the 
judges  aforesaid,  to  wit,  on  the  2d  day  of  June,  1826 ;  that 
the  said  plaintiffs,  by  the  consideration  and  judgment  of 
the  same  court,  recovered  against  this  defendant,  by  the 
name  of  John  Bramson,  in  the  plea  aforesaid,  their  damages 
for  the  non-payment  of  the  said  two  identical  promissory 
ziotes  in  the  said  two  first  counts  of  the  said  declaration 
,  mentioned,  and  whereof  this  defendant,  by  the  name  of 
.  John  Bramson,  was  convicted,  as  by  the  record  and  pro- 
ceedings thereof  still  remaining,  &c." 

To  this  plea  the  plaintiff  replied  ntd  tiel  record,  upon 
/which  issue  was  taken. 

On  the  trial  of  the  cause,  the  defendant  produced  a  rec- 

OTd  of  a  judgment  in  the  District  Court  for  the  city  and 

,  county  of  Philadelphia,  which  he  offered  in  evidence  in 

-  support  of  his  plea.    The  record  was  duly  authenticated 

pursuant  to  the  act  of  Congress  of  May  26th,  1790.    The 

counsel  for  the  plaintiflfe  objected  to  the  competency  of  this 


mattere  have  been  onoo  submitted  to  a  jury,  their  verdict  is  a  bar  to  another 
action,  and  the  plaintiff  will  not  be  permitted  to  show  that  they  separated  his 
demand,  passing  upon  part  of  it,  and  giving  no  verdict  upon  other  parts. 

.  (BoekavHxy  v.  Kinney ^  2  J.  R.  210.)  A  recovery  in  a  former  action  apparenfly 
for  the  same  cause,  is  oidy  prima  facie  evidence  that  the  subsequent  demand 

•  has  been  tried,  but  is  not  conclusive.  (Snider  v.  Oroy^  2  J.  R.  227.)  If  the 
plaintiff  in  a  former  action,  joined  two  trespasses  in  the  same  count,  and  the 
court,  on  motion  of  the  defendant,  compelled  him  to  elect  for  which  trespass 
he  would  proceed,  and  that  he  should  not  go  fbr  both,  and  the  jury  found 
damages  accordmgly,  it  will  not  be  a  bar  to  a  subsequent  action,  brought  for 
the  trespass  which  he  was  obliged  to  abandon.  lb.  A  recovery  against  one 
Joint  trespasser  is  not.  alone  a  bar  to  an  action  against  another;  there  must 

•^t  least  have  been  an  execution  thereon.    {Livingston  y.  Bishop^  1  J.  R.  290.) 
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proof  to  sustain  the  issue,  because  the  record  upon  its  &C6 
showed  that  no  final  jvdgTnent  had  been  rendered  in  that 
court  upon  this  matter;  and  its  admissibility  was  objected 
to  on  account  of  variances  between  the  record  produced 
and  the  plea  of  the  defendant 

First,  as  to  variances.  These  are  supposed  to  consist  in 
this :  1st,  that  it  is  averred  in  the  plea  that  the  plaintifb 
recovered  in  that  court  their  damages  for  the  non-payment 
of  the  two  notes,  whilst  the  record  shows  that-judgment  was 
rendered/)/  want  of  an  affidaviL 

That  part  of  the  record  supposed  to  contain  the  judgment 
ofthe  court  upon  those  demands,  is  in  this  form:  "and  now, 
to  wit,  on  the  second  day  of  June,  1826,  the  plaintifb, 
by  their  said  attorneys,  come  and  sign  judgment  against  the 
said  defendant,  in  the  words  following,  to  wit:  *  June  2, 
1826,  I  sign  judgment  in  this  case  for  want  of  an  affidavit 
of  defence.  John  C.  Lowber.^  And,  therefore,  the  court 
direct  judgment  to  be  entered,  accordingly,  in  favor  of  the 
said  plaintifiEd.^'  2d,  that  the  plea  avers  that  the  plainti£&, 
by  the  consideration  and  judgment  of  the  said  court,  recov- 
ered their  damages,  &c.,  whereof  the  said  defendant  was 
convicted;  but  that  it  nowhere  appears  by  the  record  that 
the  matter  was  determined  by  the  consideration  and  jiulg' 
ment  of  the  court,  or  that  the  defendant  was  convicted  of 
anything  claimed  by  the  plaintiff'  suit. 

It  is  urged  for  the  defendant,  that  the  law  does  not  exact 
a  literal  correspondence  of  the  record  with  the  plea,  and 
that  it  is  enough  to  plead  a  record  according  to  its  effect, 
without  regarding  the  precise  phraseology  in  which  it  may 
be  framed. 

It  certainly  cannot  be  regarded  as  a  conclusive  criterion 
whether  a  definitive  judgment  has  been  rendered,  that  the 
entry  employs  or  omits  the  accustomed  form  of  "  ideo  con* 
sideraium  est"    Judgments  are  final,  and  subject  to  review 
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by  writ  of  error,  as  well  when  entered  without  that  clanse 
as  with.(a) 

Neither  generally  in  pleading  a  judgment,  need  the 
meciae  words  of  the  record  be  observed.  Surplusages  or 
immaterial  omissions  in  matters  of  substance,  in  pleading 
records,  are  attended  with  no  other  consequences  than  in 
other  case8.(6)  But  as  to  matters  of  description  it  is  other- 
wise, and  there  the  record  produced  must  conform  strictly 
to  the  plea.  It  has  been  considered  that  if  any  circum- 
stances descriptive  of  the  record  be  untruly  stated,  though 
they  were  not  necessary  to  be  stated  at  all,  it  will  be  fatal 
on  ntd  iiel  record.{c)  This  is  because  the  issue  puts  in  ques- 
tion the  identity  of  the  record  set  up  as  evidence  of  a  former 
reoovery.[l] 

(a)  Tales  v.  The  People,  6  John.  R  338. 

(p)  Arch.  CivU  PL  362,  376.  (c)  Laweg  on  PL  670. 

[1]  The  only  plea  of  the  general  issue  applicable  to  a  declaration  upon  a 
judgment  of  a  neighboring  State  is  nvl  tid  record.  (Shumway  y.  StiUman^  4 
Cow.  292.)  A  plea  oifwlUel  record  to  a  judgment  in  an  inferior  court  is  not 
triable  by  the  record,  but  by  a  jury ;  and  may  bo  joined  with  a  plea  of  pay- 
m^it  (WUbensax  v.  AveriU,  6  Cow.  589.)  Kvl  tid  record  maybe  pleaded 
to  an  action  on  a  judgment  given  in  another  State.  {Andrews  v.  Monigcmeryj 
19  J.  R.  162 ;  Contra,  Post  v.  Neafie,  note,  2  J.  C.  257  ;  Rush  v.  Cobbett,  2  J. 
C.  256 ;  miOuock  y.  Aieken,  1  Gai.  R.  460 ;  and  see  3  Cai.  R.  22.)  Under 
the  plea  of  ntd  tid  record,  the  defendant  cannot  give  notice  of  special  matter 
to  be  offered  in  evidence  at  the  triaL  (Raymond  y.  SmiiJif  13  J.  R.  329 ;  Ba/r- 
heydi  ada  HaverUyj  1  Wen.  70.)  Nvl  fid  record  cannot  be  joined  with  any 
other  plea.    (Comes  v.  Duncan,  C.  C.  35.) 

In  most  of  the  United  States,  where  a  domestic  record  is  put  in  issue 
by  the  plea  of  wd  tid  record,  the  question  arising  upon  it,  though  a  question 
of  fact,  is  one  to  be  tried  by  the  court,  and  not  by  the  jury.  (State  y.  Isharrif 
3  Hawks'  Rep.  185  ;  Barker  y.  MeCUare,  2  BlackC  Rep.  14 ;  Adams  y.  Bets^ 
1  Watts*  Repi  425 ;  JKB  y.  The  Slate,  2  Yerg.  Rep.  248.)  But,  in  New  York, 
H  18  proyided  by  statute,  that  all  issues  of  fact,  joined  in  any  court  proceeding 
according  to  the  course  of  the  common  law,  shall  be  tried  by  jury,  except  in 
those  cases  where  a  reference  sholl  be  ordered.    (2  R.  S.  409,  oea  4.)    Uii« 
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The  party,  by  pleading  a  record  with  SLjprotU  pqUt^-fftqffsa 
that  issue,  and  it  is  incumbent  on  him  to  Tnaintain  it  liter- 

J  ally  ;(a)  this,  as  well  where  the  averment  has  referenoe 
to  particulars  which  need  not  be  specifically  stated  upon 
the  record,  as  to  those  which  must  be  so. 

i  Upon  these  principles,  if  the  phraseology  in  which  the 
judgment  is  narrated  in  the  plea  is  to  be  taken  as  cjescnjp- 

'  tive  of  the  record  evidencing  such  judgment,  no  depaxtiiie 
from  it  in  the  proofe  can  be  allowed.  A  record  described 
as  determining  the  rights  of  the  party,  by  the  consideration 
(md  judgment  of  the  court,  and  the  conviction  of  the  defend- 
ant, would  not  be  identical  with  one  directing  the  same  re- 
sults, but  in  a  different  way  .(J)  The  like  rule  prevails  in 
relation  to  other  instruments.  A  declaration  upoa  a  note, 
as  containing  the  words  for  vcdue  received^  cannot  be  sup- 
ported by  proving  a  note  without  these  words  ;(c)  yet  they 

(a)  PweeU  v.  Macfyamuara^  9  East,  160. 

(p)  PkUHpaon  v.  Margies,  11  East,  616.  (c)  10  JoIuml  B.  418. 

der  this  provision,  it  seems,  aa  issue  of  nuZ  tiel  reoord  must  be  tried  1^  jny. 
{TroUer  d:  Douglass  y.  MtUSf  6  Wend.  512.)  And,  before  the  above  suvtntop 
the  Supreme  Court  held,  that  a  replication  of  nui  tid  record  to  a  plea  of  a 
judgment  recovered  for  the  same  cause  of  action  in  the  Circuit  Cowrl  of  (he 
United  States^  must  conclude  to  the  oountiy,  and,  oonsequentlj,  that  the  issoe 
must  be  tried  by  a  jury.  Their  reasoning  is  thus :  "  The  Circoit  Ooort  of  tha 
'  United  States,  in  relation  to  this  court,  is  neither  a  su^perior  nor  an  isrfarwr 
court,  but  is  to  be  regarded  as  a  court  of  another  government  Their  reooida^ 
therefore,  as  to  this  purpose,  are  foreign  records,  and  the  verity  of  them  must 
be  tried  by  a  jury.  The  original  record  of  that  court  cannot  be  brought  here 
to  be  inspected  by  this  court ;  nor  can  the  tenor  of  it  be  brought  in  by  eartiO' 
rari  or  mittimus  out  of  Chancery."  (Baldwin  et  al  y.  Sale,  17  John.  Bepi 
2T2.) 

In  England,  it  has  been  held,  that  a  plea  of  nui  tid  record  pleaded  to  an 
action  of  debt  on  an  Irish  judgment,  must  oonclude  to  the  country;  for  thoos^ 
since  the  unioTij  such  judgment  is  a  record^  yet  it  is  only  proveable  by  an  ex- 
amined copy,  on  oath,  the  verity  of  which  is  to  be  tried  by  a  juiy.  {OoUu 
v.  Matthews,  6  East's  Rep.  473.) 
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add  no  efficacy  to  the  instrument.(a)  These  doctrines  are 
disci^ied  and  applied  in  the  elementary  *books.(J)  The 
coirent  of  the  cases,  and  the  principles  on  which  they  rest, 
dearly  tend  to  show  lliat  aU  the  particulars  set  forth  in 
pleading,  descriptive  of  the  record  or  instrument  on  which 
the  party  relies,  must  be  established  by  his  proof,  or  the 
variance  will  be  fatal.  In  my  opinion,  this  case  falls  within 
those  principles.    The  record  of  the  former  judgment  is  the 

•  only  evidence  the  defendant  can  offer  in  support  of  his 
plea;  and  as  his  plea  makes  various  allegations  prout  pa- 
iety  or  as  contained  upon  the  record,  it  is  manifest  that  it 
assumes  to  defiaibe  the  precise  contents,  so  as  to  identify  the 
ncord  on  which  the  defendant  relies.  The  record  pro- 
duced not  comporting  with  this  description,  the  variance  is 
filial.    The  defendant,  however,  insists  that  if  his  record 

.  cannot  be  given  in  evidence  under  the  plea,  on  account  of 
the  variance,  yet  that  he  may  avail  himself  of  it  under  the 
general  issue. 

Such,  no  doubt,  is  the  rule  of  evidence  ;(c)  but  it  is  inti- 
mated to  be  questionable  whether  the  proof  would  be  re- 
eexvod  without  a  notice  of  the  special  matter.(c?)  I  do  not 
purpose  to  discuss  this  point,  as  my  judgment  will  be  placed 
upon  the  other  leading  point  in  this  case,  to  witj  whether 
this  record  proves  a  final  judgment ;  although  I  am  free  to 
say  that  the  inclination  of  my  opinion  is,  that  the  defendant 
may  give  such  evidence  under  the  general  issue,  withoiU 
notice,  for  the  reason  that  the  proof  shows  that,  when  the 
Buit  was  instituted,  the  plaintiff  had  no  such  cause  of  action. 
The  former  contract  was  extinguished  or  merged  by  the 

(a)  9  Johns.  R.  217;  Bayley  on  Bills,  24,  26. 

(b)  3  Starlde  Bv.  1531,  1632,  1633,  1593,  1596,  1598,  1600,  1604. 

(c)  1  Chitty  PL  572;  2  Sauni  PL  and  Ev.  134;  1  SaoncL  R.  92;  3  Wend. 

(fi)  3  Oowen  R.  120;  4  Cowen.  568. 
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judgment  into  which  it  had  passed,  and  no  other  lemedj 
remained  to  the  creditor  but  upon  such  judgment(a) 

The  main  question  in  the  case  is,  whether  the  record  pro- 
duced proyes  that  a  definitive  judgment  has  been  r^idered 
by  a  competent  court,  upon  the  subject-matter  of  this  suit. 

It  is  clear  that  the  judgment  must  be  final  to  operate  as 
a  bar.  But  courts  do  not  consider  their  suitors  concluded 
by  the  pendency  of  an  action  in  any  other  court  for  the 
same  matter,  or  by  any  course  of  proceedings  theoreon 
short  of  final  judgment.(6) 

In  the  language  of  a  majority  of  the  Court  of  Errors,  in 
the  case  of  Yates  v.  The  People,{c)  a  judgment  is  fined  when 
the  court  puts  an  end  to  the  actipn,  by  declaring  that  the 
party  has,  or  has  -not,  entitled  himself  to  the  remedy  he 
sues  for ;  or,  as  Judge  Spencer  expresses  it^  the  judgment 
is  complete  when  the  language  of  the  record  imports  an 
ultimate  and  final  decision  of  the  case,  whether  the  lan- 
guage employed  be  consonant  to  technical  formidas  or  not 

The  distinction  between  twferfocwtory  and  ^tioZ  judgments 
is,  that  the  first  are  only  intermediate  and  do  not  finally 
determine  the  suit,  whilst  the  latter  at  once  put  an  end  to 
the  action.(d) 

Under  the  constitution  and  act  of  Congress,  judgments 
obtained  in  the  difierent  States  have  the  like  effect  in  every 
other  State  as  in  that  where  they  are  rendered.  Although, 
therefore,  they  in  feet  are  proceedings  of  foreign  and  inde- 
pendent tribunals,  they  bear  the  character  of  judgments  of 
courts  of  concurrent  *|powers  with  those  where  they  are 
offered  in  evidence.  [1]    This  consideration,  if  it  does  not 

I    (a)  3  Waah.  C.  R.  It ;  Ibid.  558 ;  1  Peters'  0.  R  U;  Ibid.  156. 
'      (6)  9  John.  R.  221 ;  Tidd  Pr.  9t7.  (c)  6  Johna  R.  401,  457,  458.    ' 

(d)  3  Bla.  Com.  395,  399;  2  Saund.  E.  30. 

[1]  In  New  York,  the  Beyiaed  Statuteg  provide,  that  th&reoordsandjndi* 
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vary  the  application  of  tbe  common  law  role  in  relation  to 
foreign  judgments,  at  least  opens  more  distinctly  the  inquiry 

eial  pirooeedings  of  any  court  in  a  foreign  country,  shall  be  admitted  in  erl- 
doDoe  'm  the  oourts  of  this  State,  upon  being  authenticated  as  follows : 

1.  By  the  attestation  of  the  clerk  of  such  court)  with  the  seal  of  such  court 
annexed,  or  of  the  oifioer  in  whose  custody  such  records  are  legally  kept, 
with  the  seal  of  his  office  annexed : 

2.  By  a  certificate  ofthe  Chief  Justice  or  presiding  magistrate  of  such  oourtj 
that  Ihe  person  attesting  such  record  is  the  derk  of  the  court,  or  that  he  is 
the  officer  in  whose  custody  such  record  is  required  by  law  to  be  kept;  and  in 
either  case,  that  the  signature  of  such  person  is  genuine:  and, 

3.  By  a  certificate  ofthe  Secretary  of  State,  or  other  officer  of  the  govem- 
ment,  under  whose  authority  such  court  is  held,  having  the  custody  of  the 
gz3Ba&  or  piindpal  seal  of  such  gOTemment,  purportmg  that  such  court  is  duly 
oonstitutedy  spedlgflng  generally  the  nature  of  its  jurisdiction,  and  yenfying 
the  fflgnature  ofthe  derk  or  other  officer  haying  the  custody  of  such  record, 
and  also  verifTing  the  signature  of  the  Chief  Justice  or  presiding  magistrate. 
(2  R.  a  396,  sea  26.) 

OofHeB  of  sudi  records  and  proooodings  in  the  courts  of  a  foreign  country, 
may  «]eo  be  admitted  in  evidence  upon  due  proof— 

1.  That  the  copy  offered  has  been  compared  by  the  witness  with  the  origi- 
nal, and  is  an  exact  transcript  ofthe  whole  of  such  original: 

2.  That  such  original  was  in  the  custody  of  the  derk  or  other  officer,  le- 
gally having  charge  of  the  same :  and, 

2.  That  such  copy  is  duly  attested  by  a  seal,  which  shall  be  proved  to  be 
the  seal  of  the  oourt  in  which  such  record  or  proceeding  shall  be.  (Id.  sec- 
tion 27.) 

It  la  dedared,  however,  that  these  provisions  shall  not  prevent  the  proof 
ottaiy  record  or  judicial  proceeding  of  the  courts  of  any  foreign  country,  ao- 
ooding  to  the  rules  of  the  common  law,  in  any  other  manner  than  that 
pointed  out  above ;  nor  shall  they  be  construed  as  dedaring  the  effeot  of  any 
record  or  judicial  proceeding,  authenticatod  as  prescribed  by  the  statute. 
(Id.  aec.  28.) 

Hie  different  modes  of  authenticating  foreign  judgments,  mdependent  oi 
any  legislative  provision  on  this  subject,  have  been  laid  down  by  Mamhall, 
C  J.,  as  follows :  1.  By  an  exemplification  under  the  great  seal.  2.  By  a 
oofiy,  proved  to  be  a  true  copy.  3.  By  the  certificate  of  an  officer  authorized 
by  law,  which  certificate  must  itself  be  properly  authenticated.  These  he 
pronounces  the  usual,  if  not  the  only  modes  of  authenticating  foreign  judg- 
WBBta.    (Chweh  ▼.  Evbbartf  2  Cranch,  187,  238.    See,  also,  Mahwin  v. 
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into  the  oharact^  and  effect  of  the  jud^ent  in  its  home 
forum.  The  English  courts  regard  no  foreign  j  udgment  as 
conclusive  between  the  parties,  unless  it  is  of  a  form  to  ren- 
der it  so,  if  obtained  in  one  of  their  own  courts.  This  is 
the  result  of  the  decision  in  Plummer  v.  Woodbumt,{€C)  In 
that  case  the  record  set  forth  that  the  jury  found  for  the  de- 
fendant, and  that  judgment  was  rendered  by  the  court  upon 
and  agreeably  to  the  said  verdict,  and  it  was  held  to  be  no 
bar  when  pleaded  as  a  former  recovery. 

Yet  it  might  weU  happen  in  the  diversified  practice  of 
courts  in  the  different  States,  in  many  respects  notoriously 
conducted  without  much  observance  of  common  law  rules, 
that. a  judgment  in  that  form  would  be  deemed  final  and 
complete. 

We  are  to  investigate  and  settle  the  faith  and  credii  and 
effect  this  judgment  would  have  in  Pennsylvania,  and 
whether  or  not  a  greater  or  less  credit  would  have  been 
given  it  if  obtained  in  one  of  our  courts.  We  are  to  regu- 
late the  influence  of  this  record  by  the  former  and  not  by 
the  latter  consideration.(6)  This  court  cannot  infer,  firom 
principles  of  general  law,  what  course  of  proceedings  must 
necessarily  have  been  adopted  to  obtain  a  complete  judg- 
ment in  a  neighboring  State.  It  will  be  presumed  that 
this  record  conforms  to  the  law  or  usage  of  that  State,  so 
&r  as  it  purports  to  go. 

If  it  was  competent  to  the  plaintiff  to  show  such  infer> 

(a)  4  BazTL  &  Creiw.  625.  (&)  Eomy^  ▼.  MeConndl,  3  Wheat  SS4. 

Biekfi^r^  6  N.  Hampi  Bep.  Ml,  510 ;  Vandorvoort  r.  The  Cobmibia  £u.  Ox, 
2CaiiLltep^:165,0lMg.) 

irtbeaemodisaofantheQtioatkm  be  aU  beyond  the  reach  of  the  party,  other 
teatimoiiy,  inferior  id  tttdiaracCen  ^vill,  it seenui;  be  riBceiyed.  (CJatn^  V. 
Huhbart,  wpra^  per  IfanhaU,  0.  J.  See  Eadftddr,  Jameson,  2  Mtin£  Bepu 
63;  rainvT;  (»^^00ryv3.Gi]L  446.  Alao,  per  Vaahington,  X,  In  TVbodr. 
Pbaeanie,  3  Wash,  a  C.  Rep.  201, 203.) 
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ence  to  be  inaccurate,  it  might  be  competent  for  tliem,  un- 
der this  issue,  to  give  the  evidence  to  tbe  court,  as  there 
may  be  averments  and  proof  against  the  supposed  operation 
of  a  record.(a)    A  plaintiff  in  Pennsylvania  is  allowed  to 
issue  judgment  against  the  defendant  in  action  upon  con- 
tract, when  the  defendant  omits  to  file  an  affidavit  of  de-  ■ 
fence.    This  practice,  it  is  believed,  is  peculiar  to  that  State,  j 
The  competency  of  the  District  Court  to  establish  such  a  \ 
course  of  practice  has  been  ably  contested,  and,  though  ulti- 
mately upheld,  it  waa  by  the  opinion  of  a  divided  court(6) 

The  question  now  arising  is,  whether  the  judgment  au- 
thorized by  this  rule  ia  final  in  the  first  instance.  It  would 
certainly  add  to  the  singularity  of  this  mode  of  procedure, 
if  the  plaintiff  by  his  simple  fiat  directing  this  species  of 
judgment,  could  conclude  the  defendant  in  a  matter  of  un- 
ascertained damages,  and  become  entitled  to  recover  what- 
ever he  cloLiTna  to  be  due,  without  having  that  claim  sanc- 
tioned by  a  jury  or  the  court 

This  is  certainly  not  so  ordinarily  by  the  practice  of  that 
very  court,  in  cases  of  indebitatus  assumpsit.  The  case  of 
(hates  V.  M^Camm{c)  was  of  that  character ;  but  in  order  to 
fix  with  certainty  the  demand  of  the  plaintifl^  the  defendant 
called  for  a  bill  of  particulars,  which  was,  accordingly,  fur- 
nished at  his  instance.  No  affidavit  of  defence  being  filed 
in  tune,  judgment  was  signed  for  that  cause,  and  an  exe- 
cution issued,  without  any  previous  inquisition  to  ascertain 
the  damages.  A  rule  was  obtained  for  the  plaintiff  to  show 
cause  tdiy  ibe  judgment  and  execution  should  not  be  set 
aside. 

Aftar  d&cuSOTUg  various  points  in  relation  to  the  plead- 
ings and  fbrmer  condition  of  the.  cause,  the  court  say : 
*'  The  plea  in  abatement  being  too  late,  the  court  are  of 

(«)  1  PetoTB'  B.  692.  (&)  VcmUa  r.  Anderson,  3  Binney,  417. 

(c)  2  Brnwne  176. 
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opinion  Viat  it  was  regular  to  sign  judgment  for  want  of  an  affir 
davit  of  defence.  But  as  no  inquisition  has  been  held  to  a«- 
certain  the  damages,  the  execution  must  be  set  aside ;  and 
if  the  defendant  has  merits,  he  can  avail  himself  of  tiie  de- 
fence before  the  inquest."(a) 

There  would  seem  to  be  no  greater  necessity  for  an  ulte- 
rior proceeding  in  that  case  to  ascertain  the  damages,  after 
J  the  defendant  had  been  apprised  in  answer  to  his  own  call, 
by  a  bill  of  particulars,  what  the  specific  demand  was,  than 
in  an  action  on  promissory  notes.  The  declaration  on 
promissory  notes  is  always  upon  the  face  of  them,  without 
regarding  the  endorsements  upon  the  notes  themselyes ;  and 
if  there  is  to  be  no  act  of  court  ascertaining  the  sum  actu- 
ally due,  it  is  manifest  that  the  promissor  or  his  represen- 
tatives might  thus  be  subject  to  pay  the  full  amount^  where 
the  notes  themselves  bore  evidence  of  their  being  nearly 
satisfied. 

This  court  would  look  for  very  satisfectoiy  evidence  that 
a  practice  so  loose  and  liable  to  abuse,  was  sanctioned  in 
the  enlightened  tribunals  of  a  neighboring  State,  before  we 
could  recognize  and  affirm  it.  It,  therefore,  appears  to  me, 
there  is  a  substantive  defect  in  this  record,  if  to  be  consid- 
ered one  of  final  judgment,  in  not  determining  with  cer- 
tainty the  sum  jFor  which  judgment  is  directed.  The  very 
nature  of  a  judgment  imports  that  the  indeterminate  claims 
of  a  party  are  reduced  to  a  certainty  of  the  highest  order, 
and  one  which  can  nevermore  be  questioned  by  the  debt- 
or. It  is,  as  is  said  by  the  Pennsylvania  Court,(i)  a  most 
loose  and  feulty  practice,  in  suits  claiming  money,  to  pasa 
judgment  against 'one  party  and  in  favor  of  another,  and 
then  leave  it  to  the  discretion  of  him  in  whose  fisivor  the 
judgment  stands,  to  determine  for  himself  how  much  ho 
will  take  imder  it. 

(a)  2  Brown's  Penn.  R.  173.  (()  2  Serg.  k  Bawle,  142. 
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Judgments  for  the  penalty  on  bonds  for  the  payment  of 
money,  are  not  analogona  There  the  judgment  is  for  a 
9fecijk  sum.  Strictly  at  law,  the  penally  would  be  the 
ma  the  plaintiff  was  entitled  to  collect ;  but  courts  of 
law  exercise  an  equitable  jurisdiction  over  the  judgment, 
and  restrain  the  creditor  from,  receiving  more  than  the 
money  actually  due,  with  interest  and  costs :  but  the  body 
aoid  estate  of  the  debtor  are  subjected,  by  the  terms  of 
the  judgment,  to  pay  a  spedfied  sum.  Here  no  amount  is 
designated  by  the  judgment,  limiting  the  recovery  of  the 
plaintiff;  and  on  the  argument,  the  counsel  for  the  de- 
fendant seemed  in  doubt  whether  the  judgment  must  be 
taken  to  be  for  the  $700  damages  claimed  by  the  deda- 
lation,  (HT  for  ihe  sum  of  the  two  notes,  with  interest. 

The  rule  of  ihe  District  Court  of  Philadelphia,  above 
stated,  provides  explicitly  in  one  case  that  the  judgment 
shall  be  for  a  precise  sum ;  and  if  the  defence  be  to  part 
Only,  the  "  defendant  shall  specify  the  sum  which  is  not  in 
dispute,  and  judgment  shall  he  entered  for  so  much  as\a  ox 
shall  be  acknowledged  to  be  due  to  the  plaintiff."  It  is 
difficult  to  perceive  a  reason  for  designating  the  sum  re- 
oovered  in  one  case,  which  would  not  equally  exact  it  in 
the  other ;  and  the  only  interpretation  I  can  give  the  rule 
is,  that  in  the  latter  case  the  sum  being  fixed  by  J^he  con* 
fbasbn  of  the  party,  a  final  judgment  is  at  once  rendered 
foor  the  amoimt ;  but  in  the  other,  the  amoimt  being  un- 
determined, the  judgment  is  only  interlocutory,  and  to  be 
made  final  when  the  appropriate  proceedings  shall  be  had 
finr  ascertaining  the  sum  to  be  recovered.  \ 

This  would  conform  the  judgments  under  that  rule  to 
^hose  obtttued  at  common  law,(a)  it  being  indispensable 
to  a  ffcdl  judgment  that  what  it  gives  or  denies  should  be 
distinctly  expressed. 

(a)  U  Yina  612;  6  Dane  Ab.  90;  Lawes  on  PI  669. 

Vol.  n.  16 
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There  is  no  satis&ctoiy  evidence  before  me  that  the 
ooTirts  in  Pennsylvania  hold  anything  to  be  a  complets 
judgment  short  of  the  requisites  at  common  law. 

Th^  case  of  Lewis  v.  Sifmih{a)  goes  fbrtiier  than  an j 
other  case  towards  supporting  the  judgment  set  up  in  the 
present  instance.  There  an  action  of  indebiUU'us  cLssumpsit 
was  brought  on  a  debt  of  $80,000,  claiming  $60,000  damr 


The  defendant  gave  a  plea  of  confrssbm;  upon  wUoh  a 
gmeral  judgment  was  entered  for  the  plaintiff  nei&er  die 
plea  nor  the  juc^ment  designating  the  amount  to  be  io« 
oovered. 

The  validity  of  the  execution,  and  subsequent  proceed^ 
ings  upon  this  judgment^  wei6  subsequentiy  bnrag^  in- 
question  before  tiie  Supreme  Court,  it  being  contended  that 
this  could  not  be  considered  anything  more  than  an  inter- 
locutory judgment. 

So  the  court  clearly  intimate  it  should  be  consideiiod' 
upon  general  principles ;  but  they  found  themselves  con- 
trolled by  a  long-establi^ed  course  of  practice  which  had 
obtained  in  that  State,  to  enter  judgments  by  confesaiav^m 
&at  way,  and  to  deal  with  them  as  complete  JTidgments,  at 
least  for  the  purpose  of  issuing  execution  and  recovering 
the  moxydy  thereon  against  the  judgment  debtor.  Th& 
court  leprdiends  the  practice,  in  strong  terms,  as  IOO0& 
and  improper;  bmt  they  think  it  had  so  &ir  aoquireditli»- 
sanction  of  Hu«a^,  as  that  it  could  not  be  abarogaited  willu 
out  a  formal  rde  duly  promulgated* 

But  it  will  be  perceived,  that  the  two  judges  who  sat  in- 
the  decision  of  the  case,  marir,  with  the  most  oaxttioos^dis-' 
tinction^  this  as,a  case  upon  mnfassifm^  and  that  tift&poiliBa. 
XTVkTiddd  it  should  be  final. 

Tilghman,  C.  J.,  says :  "  I  take  it,  that  where  joic^mieiitB 

(a)  2  Sezgeaat  ft  Hawle^  142.- 
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aits  an^issed,  if  the  plaintiff's  demand  is  in  the  nature  of  a 
d/^bt^  which  may  be  asoertained  by  calculation,  whether  it 
arise  on  a  note  or  other  writing,  or  on  an  account,  it  is  suf- 
ficient to  enter  judgtnent  gerfercdly.  The  judgment  is  sup- . 
poped  to  be  for  the  amount  of  damages  laid  in  the  declara- 
tjoD,  and  the  execution  issues  according!  J."  Again:  ''That 
this  was  intended  bj  the  parties  as  Skfinaly  and  not  interlo- 
Quiaryj  judgment,  I  am  well  satisfied."  The  Chief  Justice 
rtfeirp  to  two  particulars  in  the  proceedings  establishing  the 
nod^^rtaDding  of  the  partka:  first,  that  a  stay  of  ezecution 
luul  been  given  on  the  judgment ;  second,  that  on  its  revi- 
val by  scire  fxcids  as  a  judgment  for  $60,000,  the  defendant 
liad  also  oonfesaed  judgment  to  the  scija. 

Yates,  J.,  concurred  with  the  Chief  Justice  in  consider- 
ing the  judgment  as  Jinal,  in  contradistinction  to  irUtrlocu^ 
iffrgy  which  does  not  bind  lands.  He  says :  "  It  was  not  a 
judgment  by  defmli,  but  by  confession  ;  it  contained  a  stay 
of  execution  for  sixty  days,  and  the  subsequent  judgment 
i^(reed  to  by  the  defendant  showed  the  inlenlion  of  the  par- 
ties, OuU  (hey  considered  it  final  I  see  nothing  incorrect 
Iierein." 

It  IB  manifest  that  the  court  meant  their  decision  should 
extend  no  further  than  to  judgment  iycoT^/b^um;  and  it  is 
even  donbtful  whether  the  mere  £ict  of  confessing  judgment 
would  be  enough  to  sustaiii  one  entered  as  that  had  been, 
vithcniit  other  circumstances  concurring  to  denote  the  m- 
UnHni  of  the  parties  that  it  should  he  final  and  complete 
as  between  them. 

The  case  is  no  authority  beyond  that  point ;  it  does  not 
aflsoine  to  ioooh  the  mass  of  judgments  entered  fi>r  want  of 
afiidamisofd^ence,  but  would  rather  seem,  by  broad  impli- 
cation, to  consider  all  such  as  imperfect  judgments ;  they 
bdng  certainly  no  higher  than  judgments  by  d^xuU.  The 
case  of  Ooates  v.  McOamm  is  not  affected  by  this  decision, 
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and  that  case  is  entitled  to  great  regard  on  this  pointy  as  it 
occurred  in  the  court  which  adopted  the  rule  under  consid- 
eration, and  must  be  considered  an  exposition  of  the  true 
meaning  of  the  rule,  or  a  limitation  of  its  action. 

The  case  of  Lewis  y.  SmiiMfl)  also  clearly  recognizes  the 
doctrine  of  the  common  law,  as  gOYBming  in  this  respect  the 
proceedings  of  the  PennsylvaDia  courts,  other  than  in  the  ex- 
cepted case.  That  case  looks  for  all  the  constituents  to  a 
perfect  judgment^  that  would  be  required  in  this  State  or  at 
Westminister  Hall.  At  all  events,  it  does  not  establish  the 
point,  that  a  general  jv/dgment  for  the  de&ult  of  the  defend- 
ant  is  complete  and  final ;  nor  that  any  judgment  not  for  a 
specified  amount  could  be  good  on  a  contract  for  the  pay- 
ment of  money,  other  than  when  entered  upon  the  confossion 
of  the  party. 

Another  criterion  which  may  justly  be  applied  to  the 
judgment  is,  to  inquire  whether  an  action  of  debt  would  lie 
upon  it,  or  any  other  action,  which  would  enable  the  plain- 
tiff to  enforce  it  in  this  State?  It  would  be  difficult  to  frame 
a  declaration  upon  it  which  would  be  sustained  by  the  rec- 
ord. There  is  an  inexplicable  ambiguity  upon  the  &ce  of 
the  record,  if  it  evidences  a  final  judgment,  whether  the 
amount  of  the  promissory  notes  with  interest,  or  the  speci- 
fic sum  of  seven  hundred  doUars,  is  awarded  by  the  court ; 
and  though  it  might  equally  well  support  either  assump- 
tion, yet  it  would  not  be  sufficient  to  establish  one  or  the 
other.  Upon  this  view  of  the  case,  I  feel  compelled  to  con- 
sider this  judgment  as  no  more  than  interlocutory ;  and  there- 
fore whether  admissible  in  evidence  under  the  general  issue 
,  or  well  pleaded,  it  would  be  no  bar  to  the  ptaintifb'  reoov- 
eryin this  action.  And  without  pursuing  the  argument  into 
the  forther  illustrations  it  might  admit,  I  shall  rale  in  rela- 
tion to  the  two  prominent  points  in  the  case,  that  the  reo- 

(a)  2  Seig.  k  Ba^frle,  142. 
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Old  does  not  comport  with  the  plea,  nor  is  it  proof  of  a 
final  judgment  and  former  recovery  which  bars  this  action. 
Judgment  for  plainti£ 


The  Beig  Cadmus,  Hall  &  Curtis,  AppellaniSf  v.  Mat- 
thews AND  OTHEBS. 

The  qoestioii  as  to  deviation  in  a  voyage,  is  open  to  proof)  and  cannot  be  de> 
oided  as  matter  of  law.    It  relates  to  usage  and  the  course  of  trade,  and  < 
is  to  be  determined  as  a  question  of  ikct  upon  the  evidence  introduced  by 
the  parties^  and  cannot  be  judicially  noticed  by  the  court  as  a  question  of 
law. 

Where  seamen  are  cUscharged  by  the  master  before  the  expiration  of  the 
time  specified  in  the  shipping  articles,  a  right  of  action  for  theur  wages  ac- 
crues immediately,  and  they  need  not  wait  untQ  the  expiration  of  the  pe- 
riod ibr  which  they  shipped. 

The  entry  in  the  log-book,  m  order  to  lay  the  foundation  for  a  forfeiture  of 

^  wages,  under  the  act  of  Coi^presB^  (L.  U.  S.  YdL  n,  lit,)  must  state  sub* 
stantifilly  that  the  absence  was  without  leave.  Such  entry  must  be  made 
on  the  same  day  the  seaman  absented  himself;  and  it  can  take  effect  only 
toai  the  day  when  made.  ^ 

Although  seamen  who  have  absented  themselvee,  come  on  board  again 
withm  the  forty-eight  hours  allowed  them  b^the  act,  (L.  U.  S.  YoL  XI,  p. 
117 ;)  yet  if  they  refuse  to  do  duty,  it  is  not  a  return  within  the  meaning 
of  the  act  The  return  in  order  to  save  a  forfeiture  of  virages,  must  have 
been  unconditional,  and  a  return  to  duty  generally. 

In  the  United  States,  independently  of  the  act  of  Congress,  the  general  doc- 
trine of  the  marine  law  as  to  the  nature  and  effect  of  desertion  has  been 
uniformly  recognized;  and  is  uniformly  held  to  incur  the  penalty  of  forfeit- 
ure of  all  wages  antecedently  due. 

It  is  the  duty  of  the  court  to  watch  over  and  protect  the  rights  of  seamen ; 
and  although  &ey  should  be  held  strictly  to  the  great  and  leading  objects 
of  their  contracts,  yet,  when  minor  and  leas  important  stipulations  are 

'  drawn  in  question,  it  ought  to  apply  to  them  very  liberal  and  equitable 
considerations, 

Thompson,  J. : — ^This  cause  comes  up  on  appeal  from  a 


280  CIRCUIT  COUBT 

The  Brig  Gadimifl  y.  MattiiewB«Dd  o^ben, 

decree  of  tiie  District  Court,  by  whidi  the  respondents  were 
allowed  the  amount  of  wages  claimed  for  services  as  seamen, 
on  board  the  brig  Cadmus.  This  daim  was  resisted  by  the 
appellants  on  two  grounds : 

1.  That  the  voyage  had  not  terminated  when  the  prooeed- 
'  ings  were  commenced ;  and, 

2.  That  the  seamen  bad  forfeited  their  wages. 

The  voyage  as  described  in  the  shipping  articles,  is^ 
"  From  the  port  of  Boston  to  port  or  ports  in  the  West  In- 
dies, and  back  to  port  or  ports  in  the  United  States,  one  or 
more  times,  for  and  during  the  term  of  six  months,  from  tlie 
25th  day  of  September,  1829." 

This  suit  was  commenced  before  the  expiration  of  the  six 
months,  on  the  ground  that  the  seamen  were  discharged 
from  their  contract,  either  actually  by  the  master,  or  bj 
operation  of  law  by  reason  of  an  allied  deviation. 

The  deviation  set  up  in  the  libel  is,  that  from  St.  ThomaS| 
in  the  West  Indies ;  the  voyage  was  continued  to  Maracai- 
bo  on  the  Spanish  Main,  before  returning  to  the  United" 
States.  The  answer  denies  that  this  is  any  deviation,  bat 
alleges,  that  Maracaibo  is  a  port  in  the  West  Indies,  within 
the  meaning  of  the  shipping  articles,  and  is  so  considered 
by  nautical  and  mercantile  men  conversant  with  voyages 
to  the  West  Indies. 

The  case  was  left  upon  these  allegations  in  the  pleadings, 
without  any  proofe  on  the  one  side  or  the  other,  and  the 
District  Court  pronounced  no  opinion  upon  the  point  It 
was  a  question  properly  open  to  proo^  and  not  one  which 
the  court  can  decide  as  matter  of  law ;  it  is  a  question  re- 
lating to  usage  and  the  course  of  trade,  and  is  to  be  deter- 
mined as  a  question  of  feet  upon  the  evidence  introduced 
by  the  parties,  and  cannot  be  judicially  noticed  by  the  oourt 
as  a  question  of  law.  I  am  not,  therefore,  called  upon  to 
.deoide  this  question,  as  it  seems  to  have  been  waived  by 
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.  die  KbellantSy  and  passed  by  without  any  opinioa  expressed 
by  the  District  Govat. 

The  questions  upon  which  the  cause  turned  in  the  court 
below  were,  thatin  p<Mnt  of  &ct  the  seamen  were  discharged  • 
by  the  master  in  the  port  of  New  York,  before  the  expira- 
tion of  the  six  months,  and  that  they  had  not,  by  anything 
that  had  taken  place,  forfeited  their  wages. 

K  the  seamen  were  discharged  by  the  master  in  the  port 
<rf  New  York,  there  can  be  no  doubt  but  that  a  right  of 

-  action  accrued  inmiediately,  and  they  were  not  bound  to 
wait  until  the  expiration  of  six  months.  '  It  becomes  an 
knportant  pointy  therrfore,  to  inquire  how  the  evidence 
stands  upon  this  question ;  and  the  bearing  of  this  evi- 
dence will  be  better  understood  by  seeing  what  are  the  alle- 
gations in  the  libel  with  respect  to  the  voyage  for  which 
the  seamen  shipped,  and  the  discharge  set  up  by  them.  The 
libel  describes  the  voyage  to  be  "from  the  port  of  Boston 
to  St  Thomas,  from  thence  to  Wilmington,  N,  C,  from 
Ihence  to  one  or  more  ports  in  the  West  Indies,  and  from 
i^ence  back  to  a  port  in  the  United  States."  And  it  is  then 
alleged,  that  the  Cadmus  arrived  in  the  port  of  New  York 
on  the  25th  day  of  December,  in  the  same  year,  and  that 
three  of  the  libellants,  Matthews,  Estrom  and  Smith,  were 
on  the  same  day  discharged ;  and  that  Harrison  was  dis- 
charged on  the  second  day  of  January  thereafter. 

It  is  very  evident  that  the  proctor  who  drew  this  libel 
had  not  the  shipping  articles  before  him,  or  he  would  not 
have  so  miadescribed  the  voyage ;  and  from  the  testimony 
of  some  of  the  seamen,  it  is  equally  clear  that  they  had  for- 
gotten or  were  ignorant  of  the  voyage  for  which  they  ship- 
ped. The  libel  appears  to  be  shaped  on  the  assumption 
that  the  voyage  ended  on  the  return  of  the  vessel  to  a  port 
in  the  United  States,  and  such  would  seem  to  have  been 
the  understanding  of  the  seamen;  and  that  the  question 
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fiist  raised  by  the  seamea  was,  whether  ihey  were  bound 
to  unlade  the  cargo  before  they  were  entitled  to  their  dis* 
charge,  and  not  whether  they  were  bound  to  remain  the  six 
months,  according  to  the  shipping  artides.  And  the  libel 
accordingly  alleges  the  discharge,  in  fact,  on  the  very  day 
the  brig  arrived  in  New  York.  The  evidence,  however,  is 
entirely  insufficient  to  support  this  allegation,  and  it  was  not 
relied  upon  by  the  District  Coxirt;  but  the  discharge  is 
placed  upon  what  took  place  at  a  subsequent  day.  The 
evidence  in  support  of  the  alleged  discharge  on  the  25th  of 
December,  is,  that  several  of  the  seamen  swear,  that,  whilst 
they  were  making  the  vessel  fast,  the  captain  told  the  mate 
that  when  he  had  made  her  &st,  he  should  let  the  men  go 
ashore ;  and  that  after  they  had  made  her  fast,  the  mate  told 
the  men  they  might  go  ashore  and  go  to  hell,  if  they  liked. 
This  language,  although  extremely  reprehensible  in  the 
mate,  could  not  have  been  intended  by  him,  or  understood 
by  the  seamen,  as  a  general  discharge  from  the  brig.  The 
order  of  the  captain  to  the  mate  was  given  in  their  hear- 
ing, and  must  have  been  understood  by  them  as  a  mere  per- 
mission to  go  ashore  for  a  short  time,  according  to  tfie 
usual  practice  on  the  arrival. of  a  vessel  in  port;  and  the 
whole  conduct  of  the  seamen  afterwards  shows  that  such 
was  their  understanding  of  the  permission.  But  it  is  un- 
necessary  to  pursue  the  evidence  on  this  point,  as  it  was 
disregarded  by  the  court  below,  and  has  not  been  relied 
upon  by  the  respondents  in  this  court 

The  discharge  relied  upon  by  the  District  Court,  and 
which  has  been  pressed  upon  the  argument  of  the  case  here, 
is  inferred  from  what  took  place  on  the  6th  or  7th  of  Jan- 
uary. It  does  appear  from  the  testimony  of  several  of  the 
seamen,  that  the  captain  did  declare  to  Matthews,  Smith 
and  Estrom,  that  he  had  nothing  more  to  do  with  them ; 
that  he  did  not  know  them  any  more  than  men  that  never 
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sailed  mth  him.  This,  it  will  be  perceived,  was  eleven  or 
twelve  days  afker  the  arrival  of  the  brig ;  and  to  a  right 
imderstanding  of  the  force  and  effect  of  this  declaration  of 
the  captain,  we  must  look  at  the  attending  circumstances, 
aud  what  had  previously  taken  place  between  the  captain 
and  the  seamen,  with  respect  to  their  refiising  to  do  duty 
on  board  the  brig.  These  three  men  had  done  no  duty  on 
board  the  vessel  after  the  26th  of  December,  the  day  of  her 
^amval;  although  they  were  occasionally  on  board,  and  at 
some  times  intimated  a  willingness  to  assist  in  discharging 
the  cargo,  but  utterly  refused  to  do  duty  generally.  Under 
these  circumstances,  and  according  to  the  testimony  of  Mat- 
thews, they  came  on  board  on  the  6th  or  7th  of  January, 
and' told  the  mate  they  were  willing  to  discharge  ike  cargo. 
The  captain  was  not  on  board,  but  soon  after  came,  and  the 
mate  told  hjm  the  men  were  willing  to  discharge  the  cargo: 
to  which  the  captain  replied,  that  he  had  nothing  more  to 
do  with  them;  that  he  did  not  know  them  any  more  than  . 
men  that  never  sailed  with  him.  The  other  two  seamen 
state  substantially  the  same  thing,  except  that  they  do  not 
state  that  the  offer  to  work  was  confined  to  the  unlading 
of  the  cargo.  But  the  statement  made  by  Matthews  cor- 
responds in  this  respect  with  that  of  the  mate,  who  testifies 
that  these  three  seamen  had,  some  days  before,  been  on 
board,  and  the  captain  asked  them  if  they  would  go  to  their 
duty,  and  they  said  they  would  not ;  they  then  went  away 
and  remained  until  the  day  above  mentioned,  when  he  says 
they  came  on  board  and  offered  to  discharge  the  cargo,  but 
did  not  offer  to  do  duty  generally ;  that  the  captain  was  not 
on  board,  but  soon  after  came,  and  then  told  them  that  he 
had  given  them  every  opportunity  to  return  to  their  duty ; 
that  he  had  offered  to  receive  them  after  they  had  been  ab- 
sent forty-eight  hours  or  more,  but  that  they  had  refused ; 
and  that  now,  having  been  absent  four  or  five  days,  they 
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might  get  along  wiib  it  the  best  way  the  j  could,  and  that 
tiinoe  that  time  they  had  not  been  on  board.  On  his  eroas- 
examinatioD,  he  states  that  when  the  captain  told  ihem  they 

I  must  do  the  best  they  could  with  it,  one  of  tilie  men  asked, 
"  Then  you  do  not  ^yant  us  ?"  to  which  the  captain  replied, 
"  No,  I  will  have  nothing  more  to  do  wifli  you."  Under  these 
circumstances,  I  ce^nnot  think  that  these  declarations  of  the 

I  captain  ought  to  be  considered  a  discharge  of  the  seamea 
from  their  contract  as  contained  in  the  shipping  artidesr 
It  is  reasonably  to  be  inferred  from  the  conduct  of  these 
men,  that  they  were  ignorant  of  their  engagement  under 
the  shipping  articles,  and  that  they  considered  their  term 
of  service  ending  at  the  port  of  New  York,  and  that  ihe 
only  question  with  them  was,  whether  they  were  bound  to 
unlade  the  cargo.  »  After  such  a  course  of  conduct,  in  vio- 
lation of  their  duty,  and  the  express  terms  of  their  contract, 
and  after  the  cargo  had  been  discharged,  the  reply  of  the 
oaptain  to  the  offer  made  by  them  to  discharge  the  cargo, 
that  he  would  have  nothing  more  to  do  with  them,  can  ad- 
mit of  no  other  reasonable  construction  than  a  declaration 
to  them:  "  You  have  taken  your  stand;  you  have  put  your- 
selves upon  what  you  consider  your  legal' rights ;  you  must 
do  the  best  you  can  with  it,  I  will  have  nothing  more  to  do 
witii  you."  K  this  is  a  fidr  and  reasonable  conclusion  from 
the  evidence  in  the  case,  as  I  think  it  is,  then  nothing  has 
taken  place  on  the  part  of  the  captain  that  can  be  consid- 
ered an  absolute  or  constructive  discharge  of  the  seamen; . 
and  if  they  were  not  discharged,  it  follows,  as  matter  of 
course,  that  no  proceedings  could  be  instituted  by  them  for 
the  recovery  of  wages  until  the  expiration  of  the  six  months, 
according  to  the  shipping  articles.  But  it  becomes  impor- 
tant to  inquire  whether  there  waa  a  forfeiture  of  wages  by 
«ny  or  all  of  the  respondents,  or  whether  the  present  pro- 
ceedings were  only  prematurely  commenced. 
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I  entirelj  concur  in  tKe  opinion  of  the  District  Judge, 
Ihat  the  ^try  in  the  log-book,  in  order  to  lay  the  founda- 
tion for  a  forfeiture  of  wages  under  the  act  of  Coilgre8a,(a) 
mtist  state  substantiallj  the  absence  to  be  without  leave ; 
and  that  such  entry  must  be  made  on  the  same  day  the 
seaman  absented  himself,  that  is,  the  entry  can  take  effect 
only  from  the  day  when  made.  Such  axe  the  plain  and. 
explicit  requirements  of  the  act. 

The  entry  in  the  log-book  on  the  26th  of  January,  as  to 
two  of  the  respondents,  is  as  follows:  ''John  Smith  and 
Charles  Matthews  have  been  absent  from  the  vessel  during 
the  day  without  permission."  This  entry  as  to  them  is  suf- 
ficient, and  the  forty-eight  hours  began  to  run  from  that 
day ;  and  the  question  is,  whether  they  afterwards  returned 
to  their  duty,  so  as  to  stop  the  time  running  against  them, 
and  save  the  forfeiture.  The  evidence,  independent  of  the 
log-book,  is  very  conclusive  to  show  that  these  men,  al- 
though they  came  on  board  *  again  within  the  forty-eight 
hours,  absolutely  refused  to  do  duty.  Was  such  appear- 
lance  accompanied  by  a  refusal  to  do  duty,  a  relum  within 
the  sense  and  meaning  of  the  act  ?  I  think  it  was  not. 
Jt  cannot  be  necessary,  in  order  to  bring  the  case  within 
the  act,  that  the  seaman  should  keep  himself  concealed  and 
beyond  the  reach  of  the  captain.  K  he  presents  himself 
on  board  the  vessel,  the  master  might  probably  have  the 
right  to  cause  him  to  do  duty ;  but  the  law  does  not  im- 
pose upon  him  the  necessity  of  exercising  force.  He  may 
rely  upon  the  more  mild  and  peaceable  redress  provided  by 
the  shipping  articles,  and  the  law  applicable  to  the  case ; 
and  I  should  say,  generally  speaking,  when  the  vessel  is  in 
a  home  port,  and  the  place  of  the  seaman  can  be  supplied, 
coercive  measures  had  better  be  avoided.    The  absence 

(»)  Vol  n,  L.  u.  a  in. 
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contemplated  by  the  act  must  meaa  a  total  withdrawing 
himself  from  his  duty  as  a  seaman.  He  is,  in  such  case^ 
as  to  every  beneficial  purpose,  absent.  It  appears  to  me  to 
be  inconsistent  with  the  spirit  and  object  of  the  act  to  per^ 
mit  the  seaman  to  redeem  the  time,  by  appearing  from  day 
to  day,  and  insulting  or  treating  with  contempt  the  author- 
ity of  the  captain.  The  return  of  the  seaman,  which  shall 
save  the  forfeiture,  is,  according  to  the  language  of  the  act, 
a  return  to  his  duty  within  the  forty-eight  hours :  and  can 
it  be  said,  that  his  personal  presence,  accompanied  by  an 
absolute  refusal  to  do  duly,  is  a  return  to  his  duty  ?  This^ 
it  appears  to  me,  involves  an  inconsistency  that  ought  not 
to  be  allowed  in  the  construction  of  the  act ;  nor  would  it, 
in  my  judgment,  have  saved  the  forfeiture,  if  these  men 
had,  within  the  forty-eight  hours,  returned  and  offered  to 
discharge  the  cargo.  Such  a  qualified  return  to  duty  would 
not  have  been  a  compliance  with  the  law,  the  voyage  for 
which  they  shipped  not  being  ended.  It  should  have  been 
unconditional,  and  a  return  to  duty  generally.  Not  having 
been  discharged  by  the  captain,  their  term  of  service  had 
not  expired,  and  they  were  then  as  much  under  obligation 
to  do  duty  generally  as  at  any  time  during  the  voyage.  In 
the  case  of  The  Byimer,{a)  it  was  decided  that  a  mariner  had 
incurred  a  forfeiture  of  his  wages  by  neglecting  or  refusing 
to  return  to  his  ship  when  required  by  the  master,  although 
previously  absent  by  leave.  In  that  case,  the  mariner  had 
permission  to  leave  the  ship  to  perform  some  work  for  the 
British  Consul  at  Tangier,  and  refused  to  return  when  re- 
quired by  the  captain.  The  defence  to  the  claim  of  the 
^  mariner  for  wages  was,  that  this  refusal  to  return  to  his 
duty  constituted  a  desertion :  and  Lord  StoweU  observes, 
that  the  mariner,  being  absent  by  permission,  was  entitled 

(a)  1  Haggard's  Adm.  163. 
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to  Idfl  wages,  unless  they  were  forfeited  by  his  subsequent 
misconduct ;  that  it  does  not  appear  that  there  was  any 
specific  mention  of  a  return  to  the  ship,  but  it  belongs  to 
the  nature  of  the  thing :  he  who  retires  under  a  permission, 
goes  with  the  stipulation  of  a  return  when  the  ship  requires 
him  ;  and  that  the  evidence  was  clear,  that  to  the  applica* 
lions  made  to  the  mariner  to  return,  his  answers  were  a  dis- 
tinct refusal,  and  given  in  terms  of  reproach  ;  and  that  he 
would  not  countenance  the  claim  to  wages.  In  this  case, 
the  mariner  did  not  secrete  himself;  he  was  within  reach 
of  the  master.  But  this  did  not  save  the  forfeiture ;  that 
was  incurred  by  a  refusal  to  return  to  his  duty  when  re- 
quired. The  same  rule  is  laid  down  in  Abbott  on  Ship* 
ping,(a)  that,  if  a  mariner  quit  the  ship  with  leave  of  the 
master,  and  when  ordered  to  return,  refiises  to  do  so,  his 
wages  are  forfeited.  It  is  also  stated  by  the  same  author, 
that  desertion  from  the  ship  is  held  to  be  a  forfeiture  of  wa- 
ges previously  earned,  in  all  maritime  countries  ;(6)  and  the 
learned  editor  of  that  work,  in  a  note  to  his  last  edition,(c) 
says,  it  may  be  generally  stated  that  in  America,  independ- 
ent of  the  act  of  Congress,  the  general  doctrine  of  the  ma- 
rine law,  as  to  the  nature  and  effect  of  desertion,  has  been 
uniformly  recognized.  It  is  uniformly  held  to  incur  the 
penalty  of  forfeiture  of  all  wages  antecedently  due,  and 
that  to  constitute  a  desertion,  there  must  be  a  voluntary  de- 
parture without  reasonable  cause. 

With  respect^  therefore,  to  Matthews  and  Smith,  their 
cases,  I  think,  are  brought  within  the  act  of  Congress,  and 
that  they  have  forfeited  all  claim  to  wages. 

With  respect  to  the  other  respondents,  their  cases  must 
be  considered  unaffected  by  any  entries  in  the  log-book. 

'  (a)  463,  by  Story.  W  463. 

(c)  463,  n.  1. 
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They  are  not  included  in  tlie  entry  of  the  26th  of  Decern* 
ber ;  and  all  the  other  entries,  down  to  the  7th  of  January^ 
are  defective,  and  not  in  compliance  with  the  rdC[uisiteB  oi 
the  act  of  Congress:  and  this  last  entry  mnst  be  laid  out  ol 
view,  haying  been  made  after  the  commencement  of.  the 
proceedings  in  this  case. 

I  have  looked  with  considerable  attention,  and  not  with-; 
out  some  wish,  to  find  in  the  cases  of  the  other  two  respond- 
ents, Estrom  and  Harrison,  something  upon  which  I  mi^t 
distinguish  their  cases  fix>m  those  already  noticed,  and  pro* 
tect  them  Jfrom  an  absolute  forfeiture  of  their  wages ;  but  I 
have  be^i  unable  to  find  any  safe  and  satisfactory  ground 
upon  which  to  stand.  They  certainly  appear  in  a  lesft 
blamable  point  of  li^t;  and  there  is  reason  to  conclude 
they  were  influenced  by  the  bad  example,  if  not  by  the 
persuasions  of  Matthews  and  Smith.  They  returned  on 
board  the  morning  after  leave  had  been  given  them  to  go^ 
on  shore  and  perform  some  trifling  service,  and  seemed  to 
manifest  some  disposition  to  return  to  their  duty^;  for,  on 
beiog  told  by  the  captain  that  they  were  not  discharged, 
and  that  they  must  continue  to  do  duty  on  board,  they  ssdd 
they  were  perfectly  satisfied.  This  was  on  Saturday;  but 
on  Monday  morning  Estrom  came  on  board  with  Smith 
and  Matthews,  and  the  captain  asked  them  if  they  would 
go  to  their  duty,  and  they  all  said  they  would  not,  and 
went  away,  and  did  not  afterwards  return  and  offer  to  do 
duty,  except  on  one  occasion,  when  they  offered  to  unkde 
ike  cargo ;  but  even  this  was  after  it  had  been  discharged : 
and  although  Harrison  continued  doing  duty  until  the  sec- 
ond of  Januajy,  he  then  declared  that  he  had  found  an- 
other vessel,  and  that  he  did  not  intend  to  do  any  more  work 
on  board,  and  left  the  vessel  without  leave  of  the  captain 
or  mate,  and  did  not  afterwards  return  to  his  duty.  Here 
was,  therefore,  an  abandonment  of  duty  both,  by  Estrom 
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and  Harrison,  and  a  voluntary  withdrawing  or  departure 
from  the  vessel  without  leave  and  without  any  reasonable 
cause,  an(P  which,  according  to  the  authorities  I  have  re- 
ferred to,  constitute  a  desertion  under  the  marine  law,  and , 
works  a  forfeiture  of  wages ;  and  in  the  act  of  Congress 
on  this  subject^  absence  without  leave  is  spoken  of  as  im- 
porting the  same  thing  as  a  desertion.[l] 

i 

[1]  3£niLJbbott(IV.(mSbipiMng,pt4,6h.3,&4,)Ba78:  *«  Neglect  of  dnty; 
dSsobecUence  of  <xden,  habitual  dmnkenneai)^  or  anj  cause  wfaioh  will  justii^ 
a  master  in  discharging  a  seaman  during  a  TOTage,  will  ako  deprive  him  of 
his  wages.'*  Judge  Stoiy,  in  the  case  of  the  ship  Mentori  4  Mason,  84,  oom- 
ments  upon  the  Ihregoing  language  of  Mr.  Abbott^  as  fbUows:  "In  a  limited 
and  rsBtricted  sense  the  proposition  here  stated  may  be^  and  doobtlass  is^ 
tnie.  But  ib  is  not  asingle  negptect  of  duty,  or  a  sin^  aet  of  disobedieaoe^ 
which  ordinarily  carries  with  it  so  severe  a  penalty.  There  must  be  a  case 
of  high  and  aggravated  neglect  or  disobedience^  importing  the  most  serious 
mischief  peril  or  wrong;  a  case  calling  fbr  exemplaiy  punishment^  and  ad- 
mitting of  no  reasonable  mitigation;  a  case  involving  a  very  gross  breach  of 
the  st^ulate^  contract  for  hire^  and  going,  in  its  chanuiter  and  oonsequences, 
to  the  very  essence  of  its  provision&  The  only  authority  dted  in  support  of 
the  proposition  by  the  learned  author,  shows,  that  it  must  have  these  limita* 
ttDosattachecTtoiC 

Where  freight  has  not  been  earned  wages  are  not  due;  and  it  makes  no 
differonoe  that  there  has  been  a  salvage  of  part  of  the  caiga  {IhmawUr, 
Tomkagen,  3  John.  IH.)  In  this  case,  the  defendant  below  pleaded  the 
general  issue^  with  notice  of  special  matter.  The  cause  was  tried  befiwe  the 
jttstioee^  by  consent^  but  without  a  jury,  and  the  following  Ihcts  appeared  :*- 
The  plaintiff  was  a  mariner  on  hoaid  the  Sarah,  on  a  voyage  from  New  York, 
to  Greenock  at  back,  at  twenty-two  doUars  per  month.  That  the  ship  pe^ 
formed  the  voyage  to  Greenock  in  safety,  and  was  abandoned  as  a  wredc  on 
her  homeward  voyage^  after  bemg  frpm  port  two  monthsL  The  crew,  in 
order  to  save  the  caigo^  threw  overboard  their  own  dotfaes  and  other  prop^ 
erty.  By  their  exertions  they  saved  from  the  ship,  so  abandoned  as  a  wreck, 
seven  boxes  of  merchaadise^  which  they  stowed  in  the  knig4x)at)  and  then 
left  her.  After  being  some  time  at  sea,  liiey  ware  taken  up  by  thedoop 
Morning  Star,  and  arrived  safe  at  New  York  with  the  long-boat  and  mei^^ 
chandise.  The  property  so  saved  and  the  kmg^xMt  were  Hbelled  in  the  BSs- 
trict  Ckmrt,  at  New  York,  by  the  crew  of  the  sloop  Momhig  Star  fbr  salvager 
After  tiie  merofaandise  and  tong-boat  were  in  the  custody  of  the  marshal,  m 
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In  considering  tlie  obligations  of  seamen,  arising  out  of 
their  contract  in  their  shipping  articles,  according  to  the 


agreement  was  made  between  the  libellants  and  the  owners  of  the  merdtuia* 
diae,  (the  plaintiff  bemg  in  nowise  priry  thereto,)  that  the  property  should  b9 
sold  at  auction,  and  that,  fh>m  the  proceeds,  the  auctioneer  should  pay  to  th» 
libel]ant»such  sum  as  should  be  awarded  for  salvage  by  two  arbitrators,  who 
awaided  a  sum  in  favor  of  the  libellants,  but  how  much  did  not  appear* 
,  The  seven  boxes  of  merchandise  were  owned  by  sundry  merchants  in  New 
YoriCi  and  the  captain  and  owners  of  the  Sarah  had  no  mterest  in  them  be- 
yond their  li^n  (if  any)  for  freight  The  outward  wages  only  had  been  paid 
to  the  plainti£  The  plaintiff  and  all  the  crew  gave  receipts  in  iuU;  and 
when  the  receipts  were  demanded  by  the  owners,  they  infonned  the  mea 
that  they  should  not  have  their  wages  unless  they  signed  them.  The  mate 
and  one  seaman  ref\38ed,  and  the  plaintiff  signed  his  mark,  but  received  hia 
pay  fi>r  the  outward  voyage  only.  The  boxes  of  merchandise  sold  at  auctioii 
for  1,600  dcdlanL  The  wages  due  to  the  crew  on  the  homeward  voyage  at 
the  time  the  ship  was  abandoned,  amounted  to  414  dollars. 

The  court  below  decided  that  the  Sarah  could  not,  in  contemplation  of 
law,  be  oonsidered  as  wrecked,  nor  the  merchandise  and  long-boat  in  such  a 
state  of  peril  as  to  entitle  the  crew  of  the  Mommg  Star  to  salvage,  to  the 
pr^udice  of  the  seamen;  that  as  the  owners  had  received  the  goods,  and 
thus  entitled  the  captain  of  the  Sarah  to  his  freight  therefor,  ao^  that  as  sof- 
fident  had  been  saved  to  pay  the  seamen's  wages,  and  as  the  plaintiff  had 
made  a  sacrijQce  of  his  own  property  to  save  that  put  into  the  long-boat,  the 
court,  in  the  exercise  of  their  legal  and  equitable  powers,  gave  judgment  for 
the  plaintiff  for  his  two  months*  wages,  from  the  time  of  the  departure  of  the 
ship  from  Greenock  to  her  abandonment  at  sea. 

Chief  Justice  Kent,  in  delivering  the  opinion  of  the  court,  said : — "It  is  the 
general  rule  of  the  marine  law,  that  freight  is  the  mother  of  wages,  and  that 
the  safety  of  the  ship  is  the  mother  of  freight  The  reason  of  the  rule  ia^  that 
the  seamen  may  have  an  interest  in  the  safety  of  the  ship,  and  may  thereby 
be  induced  not  to  desert  her  in  cases  of  danger,  but  to  use  their  utmost  en- 
deavor, even  at  the  hazard  of  their  lives,  for  her  preservation. 

"No  &e\^t  was  earned  in  this  case  on  the  homeward  voyage,  because  no 
part  of  the  caigo  was  deliveredjsy  the  ship.  The  contract  was  not  fulfilled ; 
the  voyage  was  not  perfonned ;  and  no  freight  was  earned :  it  follows,  as  a 
neoessaiy  ooosequenoe,  that  no  wages  were  due. 

"  The  salvage  of  part  of  the  caigo  does  not  take  this  case  out  of  the  general 
rule,  because  no  freight  was  earned  by  the  ship  on  the  goods  saved.  It  is 
not  the*aaving  of  the  oargo^  but  the  earning  of  freight,  that  entitles  the  sear 
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formula  in  common  use,  due  weight  ought  to  be  given  to 
the  character  and  situation  of  this  class  of  men.    Generally 


men  to  wages.  The  owners  of  the  ship  had  no  valid  claim  for  freight,  as  for 
ft  part  performance  of  the  entire  contract,  because  the  fulfilment  of  the  con- 
tract was  not  dispensed  with  by  any  act  of  the  o^vners  of  the  goods,  nor,  in- 
deed, was  there  even  a  part  performafioe  bj  the  owner  of  the  ship.  A  salvor, 
and  not  ship-owner,  was  here  the  deliverer  of  the  goods  saved.  The  seamen 
might,  perhaps,  have  had  a  vaUd  Hen  on  the  goods  saved,  for  an  equitable 
compensation,  in  the  light  of  salvage,  but  this  gave  them  no  right  of  action 
against  the  ship-owners  or  master,  on  their  contract  for  wages.  The  claims 
of  salvage  and  for  wages  are  totally  distinct,  and  are  to  be  tested  by  different 
roles.  It  must,  however,  be  admitted,  that  the  loose  manner  of  using  these 
terms  in  some  of  the  books,  and  in  the  old  marine  oode%  tends  to  mislead; 
bot  the  conftision  is  easily  cleared  when  the  terms  themselves,  and  the  prin- 
dples  upon  which  those  claims  respectively  rest,  oome  to  be  understood  and 
applied  with  due  predsion." 

The  general  rule  of  maritime  law  is,  that  if  freight  be  lost  during  the  course 
of  the  voyage  by  disaster  or  peril,  arisuoig  from  accident  or  superior  force,  tho 
seamen  lose  their  wages;  but  if* the  same  be  lost  by  the  fraud  or  otiier 
wiongfhl  act  of  the  master,  the  reason  of  the  rule  does  not  apply.  It  is  just, 
as  well  as  agreeable  to  tho  maritime  law,  to  distinguish  between  the  cases 
in  which  the  services  of  the  seamen  have  not  been  rendered,  in  oonsequenoo 
of  the  perils  at  sea,  and  in  which  they  liave  not  been  rendered,  by  reason  of 
the  act  of  the  master  or  owner.  If  a  seaman  be  wrongftdly  discharged  from 
the  service,  his  wages  will  still  continue  down  to  the  termination  of  the  voy* 
age.  (Abbott,  354.)  So  if  the  voyage  be  interrupted  and  lost,  by  the  act  of 
the  master  or  owner,  the  seamen  have  a  valid  claim  for  an  adequate  compen- 
sation. The  maritime  ordinance  of  Lewis  XIY.,  {des  Layers  dea  MatMa^ 
art  3,}  provides  for  this  case,  by  ordaining  that  if  the  voyage  be  broken  up, 
after  it  has  commenced,  by  tho  act  of  the  owner  or  master,  the  seamen  hired 
fi>r  the  voyage  shall  be  paid  their  entire  wages  for  the  voyage,  and  those 
hired  by  the  mooth  the  wages  due  for  the  time  they  had  served,  and  ibr  the 
time  necessary  to  enable  them  to  return  to  the  port  of  departure.  "  The 
master,"  says  Pothier,  in  his  remarks  on  this  article,  {Louage  da  McUdoiSy 
JL  203,)  "  ought  not  to  be  dischaiged  from  his  engagementa^  because  the 
breaking  up  of  the  voyage  was  his  own  act,  and  a  debtor  cannot,  by  his  own 
act,  discharge  himself  of  his  obligatioa"  The  judgment  in  the  court  bebw 
was  conformable  to  this  rule  of  the  French  law ;  and  the  rule  on  this  subject 
in  the  English  law  does  not,  as  I  apprehend,  differ  from  the  marine  law  of 
France,  though  I  have  not  met  with  any  adjudged  case  that  is  in  point,  aad 
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ignorant  and  improvident,  and  probably  very  often  signing 
the  shipping  articles  without  knowing  what  they  contain, 
it  is  the  duty  of  a  court  to  watch  over  and  protect  their 
rights,  and  apply  very  liberal  and  equitable  considerations 
to  the  enforcement  of  their  contracts }  particularly  when  are 

a  recent  nisi  pritts  decision  looks  strongly  liie  other  way.  In  Eaken  r. 
Thorny  (Abbott,  3d  ed.  444;  5  Espinasse's  Nisi  Prios  6^)  it  was  ruled  hf 
Lord  EUenborough,  that  if  a  ship  be  not  seaworthy  when  she  sails,  and  the 
voyage  is  lost  by  that  means^  the  seamen  cannot  recover  their  wages;  for 
the  rule  is  general,  that  the  ship  must  perform  her  voyage  to  entitle  the  sea- 
men to  wages ;  and  the  neglect  of  the  owner,  in  sending  out  an  unseawortfay 
flliip,  might  be  the  cA>ject  of  a  special  action  on  the  case.  Whether  the  loss 
of  fireight,  by  reason  V  the  want  ofseaworthineBS  in  the  vessel,  forms  one  of 
the  exceptions,  I  am  not  prepared  to  say;  but  the  role  that  the  voyage  most 
be  performed  is  certainly  not  universal,  and  without  exception.  A  voyage 
lost  by  the  fraud  or  misconduct  of  the  master,  and  that  so  palpable  as  not  to 
be  denied,  is  not  within  the  reason  of  the  maxim,  that  freight  is  the  mother 
of  wages.  The  pbUey  of  the  rede  was  wdl  and  distinctly  assigned  in  a  case 
in  1  8id.  179,  where  it  was  held,  that  if  th&  ship  perish  by  tempest^  enemies 
flre,  Ac.,  the  mariners  lose  their  wages,  "  for  if  the  mariners  were  to  hare 
their  wages  in  those  cases,  they  would  not  use  their  endeavorB^  nor  hazard 
their  lives  for  the  safety  of  the  ship."  The  counsel  for  the  plaintiff;  in  the 
case  (^  Ahemelhy  v.  LandalCy  Doug.  639,  stated  it  to  have  been  held,  that  if 
a  i^p  be  seized  for  debt,  or  for  having  contraband  goods  on  board,  the  saOon 
had  a  right  to  their  wages  up  to  the  time  of  the  seizure.  What  decision  or 
authority  was  elhided  to  does  not  appear ;  but  this  is  undoubtedly  the  settled 
doctrine  in  the  treatises  on  the  English  marine  law.  In  "the  disooaneef 
owners  and  masters  of  ships  and  mariners,"  contained  in  the  "  sea  lawti^" 
p.  45*7,  it  is  stated  as  the  rule  of  law,  that  "  if  a  lE^p  happens  to  be  seized  Ibr 
debt,  or  otherwise  to  become  forfeited,  the  mariners  must  receive  wagei^ 
unless  hi  some  cases  where  the  wages  are  forfeited  as  well  as  tlie  ship;  as  W 
tliey  have  letters  of  marque,  and  instead  of  that  they  oommlt  phracj,  by  nmim 
of  which  there  ensues  a forfoitore  of  all  But  lading  prohilrited  goodsoa 
boftrd  a  ship,  as  wod  and  tke  like,  though  it  subjects  the  vessel  to  a  kstM- 
trre;  yet  it  does  not  deprive  tbe  mariner  of  his  wages ;  for  the  mariners  hasf* 
ing  honestly  performed  their  parts,  the  fthip  is  tacitly  obliged  for  their  wages." 
Itte  same  doctrine  is  maintained  in  libilynes'  Lex  Meroakfria,  (p.  10ft,)  and 
in  tiie  ooHection  of  aea  taws  annexed  to  Malynes. 

If  e  may,  laiereforr,  oonsidcf  this  a  rule  of  the  marine  law  botti  in  Fvmee 
SUdBngia&d. 
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drawn  in  question  the  minor  and  more  unimportant  stipu- 
lations that  are  usually  thrown  into  the  shipping  articles. 
But  with  respect  to  the  great  and  leading  objects  of  the  con- 
tract, viz.,  the  designation  and  agreement,  on  the  part  of 
the  ship-owner,  with  respect  to  the  intended  voyage,  and 
the  engagement,  on  the  part  of  the  seamen,  to  serve  for  cer- 
tain stipulated  wages  during  such  voyage,  they  are  so  plain 
and  simple,  and  so  easily  understood,  and  so  intimately  con- 
nected with  the  interests  of  navigation,  that  a  strict  compli- 
ance with  the  contract,  in  these  respects,  ought  to  be  enforced. 
I  am  the  less  reluctant  to  decree  a  forfeiture  of  wages  in 
this  case,  because  the  amount  in  question  is  very  inconsid- 
erable ;  and  the  ex^xiple,  I  hope,  may  have  a  beneficial 
effect  upon  seamen,  to  let  them  understand  that  they  are 
not '  to  abandon  a  vessel  for  light  and  trifling  causes,  be- 
fore the  termination  of  the  voyage  for  which  they  have 

The  decree  of  the  District  Court  must,  accordingly,  be 
reversed,  and  the  libel  dismissed. 


Edward  Hope  et  als.,  Pilots  v.  The  Brig  Dido  and 

Cargo. 

WlMftfaer  the  towing  into  port  of  a  veaael  exposed  to  the  perils  of  the  sea 
vithont  a  rudder,  can  be  considered  a  salvage  service,  wUI  depend  upoB 
whether,  by  the  loss  of  her  rodder,  she  was  rendered  innavigable. 

Pdota  may  become  salvors  j  but  they  must  first  strictly  discharge  their  duty 
as  pflots;  and  the  circumstances  nnder  whioh  they  may  claim  to  be  con* 
iidered  as  salvors,  must  be  such  as  require  efforts^  perito  to  be  encountered, 
labor  or  skill,  out  of  the  line  of  their  duty.  If,  in  such  oase,  ^ey  act  u» 
der  an  agreement  for  extra  compensation,  they  are  thereby  precluded 
from  doming  as  for  salvage  service.  Where,  however,  there  has  been 
OEtoaoidlMtty  penonal  merit  or  eflforty  or  un&seseen  exertion  and  hanrd 
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in  the  performance  of  the  aervloe,  th^  are  not  aheohitel7  concluded  hy 
such  agreement ;  but  a  court  of  admiralty  may,  in  its  discretion,  grant  them 
an  extra  allowance. 
The  limits  of  pilot  ground  are  not  fixed  by  any  rule  of  law,  but  depend  upon 
usage  or  custom ;  and  that  usage  is  not  settled  and  uniform,  but  varies  ac* 
cording  to  drcumstanoes. 

This  was  a  case  in  Admiralty,  tried  before  the  District 
Court,  in  which  a  decree  was  made  in  favor  of  the  claim- 
ants, and  came  up  on  an  appeal  yesterday,  before  the  Cir- 
cuit Court.  The  full  particulars  of  the  case  are  set  forth, 
as  below  in  the  following : 

E.  Paike,  for  Pilots. 

W.  Q.  Morton  &  D.- Graham,  Jr.,  for  Claimants  of 
Vessel  and  Cargo. 

Thompson,  J. : — ^This  case  comes  up  on  appeal  fixjm  the 
District  Court  of  the  United  States  for  the  Southern  Distrid 
of  New  York.  There  are  cross  appeals.  The  appeal  taken 
on  the  part  of  the  claimants  of  the  brig  and  cargo,  is  upon 
the  ground,  as  is  alleged,  that  the  case  as  made  out  by  the 
libeUants,  is  not  one  entitling  them  to  salvage  compensation. 
And  the  appeal  on  the  part  of  the  libeUants  is  on  the  ground 
that  the  libel  upon  the  cargo  was  dismissed  with  costs. 

The  libeUants,  who  were  pUots  of  the  port  of  New  York, 
filed  their  Ubel  against  the  brig  Dido  and  her  cargo,  claim- 
ing salvage  or  pihiage^  or  compemation  put  of  the  same,  for 
services  rendered  in  iotoing  the  brig  into  the  port  of  New' 
York ;  having  taken  her  up  about  twenty-five  or  thirty 
miles  from  the  Hook,  and  then  being  about  ten  miles  firom 
^  the  shore,  having  lost  her  rudder,  but  had  sustained  no 
other  damage  whatever,  and  was  in  all  other  respects  weU 
found.  The  testimony  with  respect  to  the  distance  of  the 
Dido  from  the  Hook  when  she  was  boarded  by  the  pilot,  is 
somewhat  at  variance ;  but  the  view  which  I  have  taken 
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of  the  case,  does  not  make  it  necessary  that  I  should  fix 
with  precision  the  place  where  the  vessel  was  boarded.  The 
position  as  above  stated  is  probably  correct,  and  at  all  events^ 
is  sufficiently  precise  for  all  the  purposes  of  this  opinion. 

The  first  case  that  presents  itself,  is  whether  this  is  a  case 
for  salvage  compensation  for  the  services  rendered,  so  as  to 
uphold  the  attachment  of  the  vessel  and  cargo,  or  ^ther  of 
them,  to  enforce  payment  of  the  compensation.  As  has 
been  already  observed,  the  only  injury  which  the  Dido  had 
sustained,  or  the  only  peril  to  which  she  was  exposed,  was 
being  to  sea  without  a  rudder — ^being  completely  manned 
and  equipped  in  every  other  respect  And  whether  towing 
in  a  vessel  in  this  situation  could  properly  be  considered  a 
salvage  service,  would  seem  to  turn  upon  the  question, 
whether  she  was  thereby  rendered  inncmgdMe;  if  she  had 
beoome  innavigable,  the  service  ought  to  be  considered  a 
salvage  service.  The  towing  her  into  port  would,  in  such 
case,  in  all  probability  be  saving  her  firom  shipwreck,  or 
some  impending  peril,  which  threatened  either  a  certain,  or 
strongly  probable  loss.  But  if  the  vessel  was  navigable,  so 
as  to  be  able  to  avoid  any  threatened  danger,  although  navi* 
gated  with  greater  difficulty  .and  delay,  it  ought  not  to  be 
considered  a  case  for  salvage.  I  assume  the  principle  that 
the  libellants  being  pilots,  forms  no  insuperable  objection 
against  their  claiming  salvage  where  a  proper  case  is  made 
out.  The  appropriate  duty  of  a  pilot  is  to  navigate  the  ves- 
sel ;  and  if  it  was  innavigable,  his  services  as  pilot  could 
not  be  required.  But  wherever  pilots  are  permitted  to  be- 
come salvors,  public  policy  requires  that  they  should  be 
held  strictly  to  the  dischai-ge  of  their  duty  as  pilots,  before 
ihey  are  permitted  to  become  salvors,  as  is  said  by  Mr.  Jus- 
tice Wayne,  in  the  case  of  the  ship  Alexander,  referred  to 
in  the  argument.  That  pilots  must,  in  all  cases,  before  they 
can  become  salvors,  go  to  the  extreme  point  of  their  duty ; 
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and  the  circumstances  of  the  caae  in  which  they  m»,j  olidm 
to  be  considered  as  salyois,  must  obviously  be  suoh  a&  ie» 
quire  efforts^  peiils  to  be  encounteied^  labor  or  skill  out  of 
the  line  of  thdr  duty ;  and  in  that  case,  the  judge  said  the 
Teasel  was  in  unminent  peril,  and  that  the  seryice  Tendered 
saved  her  from  impending  wreck ;  and  this  view  of  the 
cases  in  which  pilots  may  become  salvors  is  fully  borne 
out  by  the  case  of  Mobari  et  ai.  v.  Dn>gan^  et  alj{a)  in  the 
Supreme  Court  of  the  United  States.  It  would  be  difficult 
to  bring  the  case  of  the  Dido  within  the  rule  here  laid  down^ 
if  the  service  of  towing  had  been  rendered  within  what  was 
admitted  clearly  within  pilot  grounds ;  but  that  is  a  pbint  in 
dispute,  and  which  will  be  hereafter  noticed.  The  evidence 
shows  most  satia&ctorily  that  it  waB  not  an  uncommon 
thing  for  pilots  to  tow  in  vessels  for  which  extra  pilotage 
or  compensation  was  given.  The  District  Court  seemed  to 
assume  that  the  Dido  was  innavigable.  The  vessel,  says  the 
oourt,  '^  had  lost  her  rudder,  and  was  without  any  substi- 
tute by  which  she  could  be  steered  so  as  to  make  any  givea 
oourae.  Her  movements  were  fortuitous,  and  she  required 
some  external  power  to  aid  in  bringing  her  within  the  port ; 
and  that  was  effected  by  the  agency  of  the  pilotrboat,  and 
oould  have  been  done  by  any  other  vessel  of  equal  power, 
directed  by  any  person  not  a  pilot''  Suppose  a  steamboat 
had  gone  out  and  towed  in  the  Dido,  as  the  pilot-boat  did« 
It  would  not  have  presented  a  case  for  salvage,  and  author: 
is9ed  attaching  the  vessel  and  caigo.  But  in  the  absence 
of  any  specific  agreement,  the  compensatiion  fi>r  the  services  . 
might  have  been  in  the  common  law  courts,  or  in  the  ad- 
miralty, by  proceedings  in  personam, 

I  cannot  consider  this  a  salvage  service  which  will 
mbject  a  vessel  and  cargo  of  the  value  of  $150,000  to  ad- 

(•)  10  Peten,  108. 
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miralty  proceedings  in  rem^  exposed  to  all  the  inconvenieaoe 
and  expense  necessarily  attending  such  proceedings,  which 
are  strongly  exemplified  by  this  very  case,  where  the  mar- 
ahal's  fees  alone  upon  the  service  amounted  to  about  $1,300. 
All  this,  however,  must  be  submitted  to,  if  the  law  has 
provided  no  other  redress,  or  the  libellants  have  not,  by 
their  own  acts,  waived  this  mode  of  redress,  if  it  ever  ex- 
isted. The  view  which  I  have  of  this  case  does  not  require 
me  to  decide  whether  the  service  rendered  was,  strictly 
speaking,  a  pUotage  service.  To  decide  tlds  point  it  might 
be  necessary  to  settle  two  distinct  fiacts,  vijz. :  whether  the 
libellant,  Hope,  entered  upon  the  service  as  a  pilot,  and 
what^  properly  speaking,  is  pilot  ground,  or  the  limits 
within  which  pilots  are  bound  to  cruise.  Upon  both  these 
qnestions  there  is  much  uncertainty  from  the  evidence.  I 
would,  however,  observe,  that  if  Hope  went  on  board  the 
Dido,  professing  to  act  as  a  pilot,  and  so  gave  Captain  Ad* 
ams  to  understand,  expecting  to  receive  ex1a:a  compensation 
for  towing  titie  vessel,  he  thereby  precluded  himself  from 
claiming  as  for  salvage  service,  although  towing  might  not^ 
strictly  speaking,  fall  within  the  duty  of  a  pilot  And 
this  construction  would  be  strongly  fortified  by  the  uncer- 
tainty as  to  the  limits,  properly  speaking,  of  pilot  ground ; 
upon  which  point  the  evidence  is  very  unsatisfactory. 
These  limits  are  not  fixed  by  any  rule  of  law  that  I  am 
aware  of;  it  must  depend  upon  usage  or  custom,  and  that 
usage  does  not  appear  to  be  settled  and  uniform,  but  varying 
according  to  circumstances.  When  there  was  little  or  no 
competition  among  pilots,  these  limits  were  contracted 
within  a  shgrt  distance,  and  frequently  much  further  than 
the  distance  at  which  the  Dido  was  boarded.  And,  indeed, 
the  pilot  in  this  case  swears  that  he  had  often  been  out  as 
fiup  as  where  he  boarded  the  Dido,  cruising  for  vessels,  and 
in  such  cases  he  charged  extra  pilotage  allowed  by  law. 
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The  weight  of  evidence,  I  think,  is,  that  pilot  ground  has 
been  generally  understood  as  extending  three  or  four  miles 
outside  the  bar.  But  I  would  not  be  understood  as  at  all 
settling  that  question  in  this  case.  But  the  ground  upon 
which  I  place  my  opinion  is,  that  the  pilot,  when  he  entered 
upon  the  service,  or  at  any  time  during  its  performance, 
did  not  understand,  or  pretend  that  he  was  acting  as  a  sal- 
vor, or  entitled  to  a  salvage  compensation ;  and  that,  even 
admitting  that  his  services  might  have  been  in  the  nature 
of  salvage  service,  he,  by  his  agreement  and  course  of  con- 
duct in  relation  to  his  compensation,  has  precluded  him 
from  now  setting  himself  up  as  a  salvor,  and  enforcing 
his  claim  in  a  court  of  admiralty  by  proceeding  in  rem. 
I  do  not  mean  to  be  understood  that,  if  there  had  been 
any  extraordinary  personal  merit  or  effort,  or  any  unfore- 
seen exertion  and  hazard  in  the  performance  of  the  ser- 
vices, that  the  libellants  should  be  absolutely  concluded* 
This  might  then  be  a  question  resting  in  the  sound  discre- 
tion of  a  <5ourt  of  admiralty,  having  in  view  the  equity  and 
justice  of  the  case  and  the  reasonableness  of  the  compensa- 
tion. But,  in  the  absence  of  any  such  circumstances,  there 
can  be  no  reason  why  a  party  should  not  be  held  to  a 
waiver  of  the  lien.  Even  if  it  should  be  admitted  that  this 
might  possibly  be  considered  a  salvage  service,  it  is  of  a 
doubtful  character,  and  cannot  be  viewed  as  one  of  extra- 
ordinary merit  by  saving  the  vessel  and  cargo  from  certain 
or  even  probable  loss,  and  is  not  one  calling  upon  the  court, 
upon  principles  of  sound  public  policy,  to  make  a  liberal 
allowance,  or,  in  measuring  the  compensation,  to  depart 
from  what  may  fairly  be  presumed  the  undorstanding  of 
the  partiei^with  respect  to  the  compensation.  But  there 
are  no  extraordinary  or  unforeseen  circumstances  in  this 
case  calling  upon  the  court,  upon  any  principles  of  public 
policy,  or  the  abstract  justice  and  equity  of  the  partictdar 
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case,  to  depart  from,  the  agreement  made  by  the  parties 
tiiemeelves  relative  to  the  compensation. 

Thomas  and  Edward  Hope,  Capt  Adams  and  Mr,  Boyd 
and  several  others,  were  present,  when  the  master  was  be- 
fore the  Board  of  Wardens,  and  it  was  mutually  agreed  by  ' 
all  the  parties  that  it  should  be  left  to  the  wardens  to  award 
the  compensation  the  libellants  should  receive.  It  was 
made  a  question  in  the  court  below,  and  on  the  argument' 
here,  whether  this  was  a  case  coming  within  the  jurisdic- 
tion of  the  Board  of  Wardens,  the  District  Court  consid- 
ered it  a  case  not  coming  within  the  jurisdiction  of  the 
Board  of  Wardens,  because  it  was  a  case  of  salvage ;  and 
the  jurisdiction  of  that  board  extended  only  to  cases  of  pi- 
lotage. And,  in  my  view  of  the  case,  it  is  unimportant  to 
decide  this  question,  because  the  parties,  by  their  acts  and 
agreements,  have  mutually  submitted  the  matter  to  the 
wardens  for  their  decision ;  and  it  comes  within  the  spirit 
of  what  the  pilot  himself  says  was  the  understanding  when 
he  entered  upon  the  service,  that  if  he  and  the  captain  could 
not  agree  upon  the  compensation,  it  should  be  submitted 
to  some  third  person  to  decide.  And  the  appearance  and 
hearing  before  the  wardens  was  adopting  that  board  as  the 
third  person  ultimately  to  decide  the  question ;  and  the  re- 
sult of  my  opinion  is,  that  the  award  or  decision  of  the 
wardeD3  is  the  compensation  which  the  libellants  are  enti- 
tled to  recover ;  and  the  question  of  costs  under  all  the  ci> 
oumstances,  and  considering  the  great  amount  to  which 
they  have  accumulated,  becomes  a  very  important  point  in 
this  case. 

The  decree  of  the  District  Court  having  been  reversed, 
so  far  as  it  considers  the  service  a  salvage  service,  for  which 
the  vessel  was  liable,  and  is  substantially  affirmed  so  far 
as  it  dismisses  the  libel  against  the  cargo,  the  decree  of  this 
court  may  be  considered  an  aflBbrmance  in  part  and  a  rever- 


S60  CIBCUIT  COURT 

Hope  et  lOa,  Filote  r.  The  Brig  Dido  and  Gai*ga 

sal  in  part  of  the  decree  in  the  District  Conrt,  and  no  cost 
on  the  appeal  allowed  on  either  side  against  the  opposite 
party.    And  the  decree  of  this  court  being  in  favor  of  the 

'  Ubdlants  for  $162  50,  the  amount  of  compensation  allowed 
by  the  wardens  would  entitle  them  to  recover  costs,  had 
that  amount  not  been  tendered  and  refiised  by  libellants. 
But  this  offer  of  payment  will,  I  think,  discharge  them 

j  from  payment  of  costs.  And,  under  this  view  of  the  case, 
the  result  will  be  a  decree  in  favor  of  the  libellants  for 
$162  50,  and  in  favor  of  the  claimants  for  the  costs  in  the 
District  Court  oh  dismissing  the  libel  against  the  cargo.  [1] 

[1]  In  the  caae  of  The  JEmuhuSy  1  Samner,  20*7,  Jadge  Story,  in  speaking 
<^  the  rote  of  compensation  for  salvage  senrice,  said : 

"  The  subject  is  necessarily  one  in  which  the  reward  must  depend  upon  a 
just  estimate  of  all  the  circumstances  of  each  particular  case.  The  court  may, 
faideed,  assign  some  general  lunits  to  its  discretion  m  certain  claases  cacaoes 
approaching  nearly  to  the  same  general  average  merit  For  instance,  it  may 
say,  and  indeed  it  has  said,  that  generally,  in  cases  of  derelict,  it  will  not 
allow  more  than  one-half  of  the  value  as  salvaga  But  extraordinary  cases 
of  great  danger  and  gallantly  may  occur,  in  which  the  court  would  even  de- 
sert tins  rule.  On  the  other  hand,  it  may  say,  that  it  will  not  generally 
award  less  than  one-eighth,  (a  sum  fixed  hy  statute,  as  a  minimum  in  certain 
oases  of  recapture,)  unless  under  very  peculiar  circamBtanGiie&  Indeed,  look- 
ing to  the  general  current  of  decisions,  it  will  be  found,  that  the  court  have 
not  commonly  allowed  less'  than  one-third,  unless  where  the  services  have 
been  quite  inconsiderable,  or  the  amount  of  the  property  has  been  very  great 
Still,  tins  must  be  subject  to  many  qualifications;  and  it  will  be  fcmnd  very 
difficult  in  practice  to  lay  down  any  rules  whidi  would  furnish  a  just  guide 
to  Umit  the  discretion  of  the  court  The  court  must  endeavor  to  woxk  its 
own  way  through  every  case,  upon  a  comprehensive  survey  of  all  the  circum- 
stances. 

"  The  circumstances  entitled  to  most  consideration  in  all  cases  of  salvage^ 
aro^  the  value  of  the  property  saved ;  the  extent  of  the  labor  and  services ; 
and  the  degree  of  merit  and  gallantly  in  accomplishing  the  enterprise.  The 
latter,  in  an  especial  manner,  is  looked  to  by  the  court  with  uncommon  fiivor. 
Lord  Stowell  has  spoken  on  this  subject  with  his  accustomed  force  and  ele- 
gance. 'The  principles,' says  he,  'on  which  the  Court  of  Admiralty  prooeeda^ 
laad  to  a  liberal  remuneration  in  salvage  cases ;  for  ^ey  look,  not  merely  to 
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the  exaot  quantum  of  senrioe  performed  in  the  caae  itael(  bnt  to  the  geneial 
interests  of  the  navigation  and  commerce  of  the  country,  which  are  greatly 
protected  by  exertions  of  this  nature.  The  fatigue,  the  anxiety,  the  determi- 
nation to  encounter  danger,  if  neceaaary,  the  spirit  of  adventure,  the  skill  and 
dixteri^,  which  are  acquired  by  the  exerdae  of  that  spirit,  all  require  to  be 
taken  into  consideration.  What  enhances  the  pretensions  of  salvors  most^  is 
the  actual  danger  which  they  have  incurred.  The  value  of  human  life  is  that 
which  is,  and  ought  to  be,  principally  considered  in  the  preservatien  of  other 
men's  property ;  and,  if  this  is  shown  to  have  been  hazarded,  it  is  most  highly 
aslbnated.'  On  the  other  hand,  the  value  of  the  property  saved  must  always 
fixn  a  very  important  ingrediettt|.8inpe  that  proportion  would  be  a  very  inad- 
equate compensation  in  cases  of  small  value,  which  would  be  truly  liberal  in 
others  of  great  value. 

"  As  the  allowance  of  salvage  necessarily  rests  very  much  in  the  discretion 
of  the  court,  it  is  hardly  possible,  in  many  cases,  that  different  courts^  exer- 
tmng  independent  judgment,  should  arrive  at  precisely  the  same  conclusion. 
Each  may  exercise  the  most  enlightened  discretion ;  and  yet,  from  the  neoes- 
saiy  differences  of  the  human  mind,  they  may  differently  a^j^ut  the  salvage 
to  the  drcumstanoes.  On  this  account  it  has  always  been  the  disposition  of 
^  Appellate  Gourts  of  the  United  States,  in  all  salvage  cases,  to  discourage 
appeals,  as  mischievonB  and  expensive  to  all  parties.  And,  therefore,  they 
generally  adhere  to  the  rate  of  salvage  allowed  in  the  court  from  which  the 
i^peal  is  taken,  unless  the  evidence  clearly  calls  for  a  different  proportion." 


William  KoNiNa  v,  Wm.  Bayard,  Junb.,  bt  als. 

Shis  ooort,  under  the  power  given  by  the  17th  section  of  the  judiciary  aot  of 
1T89,  and  the  1th  section  of  the  act  of  1792,  has  authority  to  make  roles 
relative  to  the  signing,  filing  and  docketing  of  judgments.  Such  matters 
relate  to  the  practice  of  the  court,  which  the  court  may  regulate  according 
to  its  own  pleasure,  provided  it  be  not  repugnant  to  the  laws  of  the  United 
States.  Nor  has  it  ever  been  understood  that  such  practice  could  be  shown 
only  by  written  rules.  If  it  has  existed  for  a  series  of  yeara^  it  is  to  be 
presumed  that  it  has  been  esteblished  under  the  order  of  the  court 

A  regular  docket  of  all  judgments  in  this  court  having  been  kept  for  a  period 
of  more  than  thirty  years,  in  the  manner  required  by  the  act  of  1787,  to  be 
kept  by  the  clerks  of  the  State  courts,  such  unbroken  practice  is  sufficient 
to  warrant  the  conclusion  that  it  was  adopted  by  order  of  the  court 

By  the  Process  Act  of  Congress  of  1789,  it  is  declared,  that  until  fhrther  pn>- 
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Tteion  is  made,  and  except  Mrhere,  by  that  act,  or  other  statutes  of  the 
United  States,  it  was  otherwise  provided,  the  forms  of  writs  and  execuiionSf 
except  their  style,  and  ike  modes  of  process  in  the  Circuit  and  District  Courts^ 
in  suits  at  common  law,  should  be  the  same  in  each  State  respeottvely  aa 

.  were  then  used  or  allowed  in  the  Supreme  Courts  of  the  aama  The  act  of 
lt92  contains  substantially  the  same  directiona 

The  expression,  modes  of  process^  used  in  these  acts,  indicate  the  progressiye 
course  of  the  business  in  a  cause  from  its  commencement  to  its  termina- 
tion, and  applies  to  proceedings  which  take  place  after  Judgment  as  well 
as  before,  down  to  the  satisfaction  of  the  judgment,  indudhig  the  conduct 
of  the  officer  in  the  execution  of  this  prooess ;  and  this  is  to  oonform  to 
the  law  of  the  Stato  as  it  existed  in  September,  IT 89.  By  these  acts  Con- 
gress adopted  both  the  farm  and  effect  of  execution  as  established  by  the 
State  laws  in  1789. 
,  Therefore,  the  lien  created  by  judgments  in  the  Circuit  Courts  of  the  United 
States  upon  land,  and  the  mode  of  proceeding  to  obtain  satisfootion  of  th« 
judgments,  are  reguhited  by  the  State  laws. 

The  lih  section  of  the  act  of  New  York,  of  the  19th'  of  April,  1787,  directs 
that  the  execution  shall,  in  the  first  plaoe,  command  the  sheriff  to  take  the 
goods  and  chattels  of  the  defendant ;  and  if  sufficient  cannot  be  found,  then 
to  make  the  debt  and  damages  out  of  the  lands  and  tenements  whereof 
the  defendant  was  seized  on  the  day  when  such  lands  became  liable  to  such 
debt,  which  is  the  day  on  which  the  judgment  was  docketed ;  and  this  is 
its  effect  which  Congress  adopted  by  the  Process  Acts  of  1789,  1792. 

The  declaration  m  the  act  of  New  York,  of  March  19th,  1787,  that  no  judg- 
ment shall  affect  land  but  upon  the  filing  of  the  roll  and  docketing  the 
Judgment,  necessarily  implies  that  upon  that  being  done  it  shall  affect  the 
lands,  and  is  equivalent  to  saying  it  shall  then  become  a  lien. 

Lands  in  the  State  of  New  York  may  be  taken  and  sold  on  execution  issued 
upon  a  judgment  in  the  Circuit  Court  of  the  United  States,  and  such  judg- 
ment is  a  lien  on  the  lands  on  the  day  it  is  docketed. 

Thompson,  J. : — This  case  comes  before  the  court  on  a 
general  demurrer  to  the  plea,  to  a  scire  Jacias  issued  in  the 
cause  to  revive  the  judgment  and  obtain  execution  thereon. 
The  scire  facias  prays  execution  to  be  levied  on  the  lands 
and  tenements  which  were  of  William  Bayard,  deceased, 
on  the  20th  day  of  September,  in  the  year  1825,  being  the 
day  on  which  the  judgment  against  him  was  docketed. 
To  this  scire  facias  William  Renwick,  one  of  the  terre-ten- 
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ants,  pleaded  that  after  the  judgment  was  giyen,  and  before 
any  execution  had  been  issued  thereon,  the  executors  of 
William  Bayaid,  deceased,  by  virtue  of  a  power  given  to 
ihem  by  his  will,  had  conveyed  to  him  the  lands  of  which 
he  was  returned  terre-tenant  for  a  valuable  consideration, 
and  without  notice  of  the  judgment,  and  insisting  on  this 
conveyance  as  a  bar  to  the  execution  prayed  for.  To 
which  plea  a  general  demurrer  was  interposed. 

Under  this  state  of  the  pleadings,  the  general  questions 
which  have  been  raised  and  discussed  at  the  bar  are 
whether,  in  the  State  of  New  York,  lands  may  be  taken 
and  sold  on  execution  issued  upon  a  judgment  in  the  Cix; 
cuit  Court  of  the  United  States ;  and  if  so,  whether  such* 
judgment  is  a  lien  upon  the  land,  and  from  what  time,  as 
against  bona  fide  purchasers. 

The  iirst  question  was  not  much  pressed,  and  indeed  the 
plea  is  not  framed  so  as  properly  to  raise  this  objection,  but 
rests  upon  the  allegation  that  the  purchase  was  made  after 
the  judgment  and  before  execution  issued.  An  admission, 
however,  that  lands  may  be  taken  and  sold  under  a  judg- 
ment in  the  courts  of  the  United  States,  has  a  material  bear- 
ing upon  the  other  questions.  For,  it  may  be  asked  by 
what  authority  are  they  made  liable  ?  There  is  no  act  of 
Congress  expressly  making  lands  liable  to  such  execution; 
and  if  liable  at  all,  it  must  grow  out  of  the  operation  of 
what  are  commonly  called  the  Process  Acts  of  1789  and 
1792,(a)  thereby  adopting  the  State  law  upon  the  subject 
And  if  the  State  law  is  adopted  for  this  purpose,  it  is  diflBl- 
cult  to  assign  any  satisfactory  reason  why  it  is  not  adopted 
as  to  the  effect  and  operation  of  the  judgment  as  a  lien. 

But  the  material  inquiry  is,  whether  the  judgment  be- 
came a  lien  upon  the  land  from  the  time  of  its  being  dock- 
eted, so  as  to  overreach  a  subsequent  bona  fide  sale. 

.   (a)  VoLII,L.U.S..T2,  299. 
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It  has  been  said,  that  if  the  process  acts  should  be 
deemed  to  have  adopted  the  State  law  in  relation  to  judg- 
ments, it  must  be  the  law  aa  it  existed  in  the  year  1789, 
and  must  be  governed  by  the  statute  of  this  State,  of  A^ 
19th  March,  1787,(a)  and  which  is  supposed  to  differ  fix>m 
the  present  law  on  that  subject  But  I  apprehend  the  dis- 
tinction which  has  been  taken  is  not  well  founded.  There 
is  some  small  variation  in  the  phraseology,  but  not  such  as 
to  affect  the  sense  and  meamng  of  the  laws.  By  the  pres- 
ent law  the  judgment  is  expressly  declared  to  be  a  lien 
upon  the  lands,  tenements  and  real  estate  of  the  person 
against  whom  the  judgment  is  recovered.  By  the  act  of 
1787,  there  is  no  such  express  lien  created,  but  it  is  neceB* 
saiily  implied ;  and  in  the  revision  of  the  laws  in  1818,  th^ 
phraseology  is  altered,  expressing  only  what  was  before 
necessarily  implied,  and  it  has  never  been  understood  that 
it  made  any  difference  in  the  interpretation  of  tiie  law.  By 
the  act  of  1787,  all  the  lands,  tenements  and  real  estate  cf 
the  debtor  are  expressly  made  liable  to  be  sold  on  execu* 
tion,  and  it  declares  that  no  judgment  shall  affect  any  lands 
or  tenements  aa  to  purchasers  or  mortgagees,  or  have  any 
preference  against  heirs,  executors  or  administrators,  in  thdr 
administration,  but  &om  the  time  of  the  actual  filing  of  the 
roll  or  record  of  the  same  judgment  in  the  clerk's  oflSc^ 
and  the  docketing  the  judgment  by  the  clerk,  in  tiie  man* 
ner  directed  by  the.  act  The  declaration,  that  no  judgment 
shall  affect  lands  but  upon  the  filing  the  roll  and  docketing 
the  judgment,  necessarily  implies  that  upon  that  being 
done,  it  shall  affect  the  lands,  and  is  eqtdvalent  to  saying 
it  shall  then  become  a  lien. 

But  it  is  said,  that  if  the  judgment  becomes  a  lien  on  the 
lands  upon  the  docketing  of  the  judgment,  there  is  no  act 

(a)  Vol  H,  Jcrnw  k  Vwiok  ed  113. 
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of  Congress  BMthorizmg  or  requiring  such  docketing.  Nor 
is  there  any  rule  of  this  court  which  directs  the  signing  and 
filing  the  judgment,  nor  the  docketing  of  judgments ;  so 
that  the  executions  upon  judgments  in  this  court  cannot'' 
direct  a  levy  upon  any  lands,  except  such  as  are  owned  by 
the  defendant  at  the  time  of  issuing  the  execution. 

The  answer  to  the  first  brandi  bf  the  objection  will  de- 
pend upon  the  question  (which  will  be  hereafter  considered) 
how  fSur  Congress,  by  the  process  acts,  has  adopted  the  State 
law  in  this  respect. 

The  second  branch  of  the  objection  seems  to  imply,  that 
an  express  written  rule  of  the  court  must  be  shown,  in  or- 
der to  justify  the  practice  of  docketing  judgments.  There 
cast  be  no  doubt  but  the  court  would  have  authority  to 
make  such  a  rule  under  the  power  given  by  the  seventeenth 
section  of  the  judiciary  act  of  1789,  and  the  seventh  sec- 
tion of  the  act  of  1792.  It  was  a  matter  relating  to  the 
practice  of  the  court  which  the  court  might  regulate  accord* 
ing  to  its  own  pleasure,  provided  it  was  not  repugnant  to 
the  laws  of  the  United  States ;  and  it  never  has  been  un- 
derstood that  such  practice  could  be  shown  only  by  written 
rules.  K  the  practice  has  existed  for  a  series  of  years,  it  is 
to  be  presumed  that  it  has  been  established  under  the  order 
of  the  court.  This  was  the  view  taken  of  this  question  by 
the  Supreme  Court,  in  the  case  of  Fullerton  v.  The  Bank  of 
the  United  SUites.{a)  In  speaking  of  the  rules  of  the  Cir- 
cuit Court  for  the  State  of  Ohio,  it  is  said,  when  this  circuit 
was  established  in  the  year  1807,  the  judge  assigned  to  it 
found  the  practice  of  the  State  courts  adopted  in  fad  into 
the  Circuit  Court  of  the  United  States,  and  it  has  not  been 
deemed  necessaty  to  make  any  material  alterations  since ; 
btxt  as  &r  as  it  was  fouiid  practicable  and  convenient,  the 


(«)  1  P^ften^  6ii 
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State  p^ctice  haa,  by  uniform  understanding,  been  pursued 
by  the  Circuit  Court,  without  having  passed  any  positive 
Tides  upon  the  subject 

«  A  regular  docket  of  all  judgments  in  this  court  has  been 
kept  by  the  clerk,  fix)m  the  year  1795  to  the  present  time, 
in  the  manner  required  by  the  act  of  1787,  to  be  kept  by 
the  clerks  of  the  State  courts.  Such  unbroken  practice  for 
more  than  thirty  years,  is  amply  sufficient  to  warrant  the 
conclusion  that  it  was  adopted  by  order  of  the  court. 

It  seems  to  have  been  tacitly  admitted,  in  cases  which 
have  arisen  in  several  of  the  Circuit  Courts  of  the  United 
States,  that  the  lien  created  by  a  judgment  in  the  courts  of 
the  United  States  upon  land,  and  the  mode  of  proceeding 
to  obtain  satisfaction  of 'the  judgment,  were  regulated  en- 
tirely by  the  State  laws.  In  the  case  of  Hurst  v.  Hurst,{a) 
in  the  Pennsylvania  Circuit,  the  question  was  as  to  the 
distribution  of  certain  moneys  (brought  into  court)  among 
judgment  creditors.  Some  of  the  judgments  were  recov- 
ered in  the  State  courts,  and  some  in  the  courts  of  the  Uni- 
ted States ;  and  throughout  the  whole  argument  at  the  bar, 
and  in  the  opinion  of  the  court,  there  is  no  intimation  but 
that  the  lien  under  the  judgments  in  the  United  States 
courts  was  to  be  considered  precisely  as  if  obtained  in  the 
State  courts ;  and  it  is  expressly  stated  by  the  court  to  be 
a  case  arising  out  of  a  State  law.  So,  {dso,  in  the  case  of 
The  United  States  v.  Sladej{b)  in  the  Circuit  Court  for  Mas- 
sachusetts, the  United  States  claimed  title  under  a  judg- 
ment recovered  in  the  District  Court  of  Massachusetts,  and 
the  question  turned  upon  the  validity  of  the  levy  and  set- 
ting off  the  lands  upon  the  execution  issued  upon  that 
judgment;  and  in  considering  and  deciding  upon  the  ob* 
jections,  the  court  was  governed  entirely  by  the  State  law 
of  1784. 

(o)  2  Washington  C.  C.  Rep.  69.  (6)  2  Kaaon,  71. 
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And  in  the  case  of  Thdhiaon  v.  8mik^{a)  in  the  Sn* 
preme  Court  of.  the  United  States,  the  question  grew  out  of 
a  judgment  recovered  in  the  Circuit  Court  for  the  District 
of  Pennsylvania,  and  no  suggestion  yr2&  made  at  the  bar  or 
from  the  bench  that  the  judgment  was  not  a  lien  upon  the 
debtor  s  land ;  but,  on  the  contrary,  a  genlBral  observation 
is  made  by  the  court,  that  a  judgment  gives  to  the  judg- 
ment creditor  a  lien  on  the  debtor's  lands,  and  a  preference 
over  all  subsequent  judgment  creditors.  And  when  some 
explanation  of  this  case  is  made  in  (hnard  v.  The  AUantic 
Insurance  Oompany^{b)  the  court  say,  it.  is  not  understood 
that  a  general  lien  by  judgment  on  land,  constitutes  per  se 
a  property  or  right  in  the  land  itself;  it  only  confers  a 
right  to  levy  on  the  same,  to  &e  exclusion  of  other  adverse 
interests,  subsequent  to  the  judgment;  and  when  tiie  levy 
is  actually  made  on  the  same,  the  title  of  the  creditor  for 
this  purpose  relates  back  to  the  time  of  l^e  judgment,  so 
as  to  cut  out  intermediate  incumbrances. 

It  is  true  that  in  these  cases  the  question  whether  judg- 
ments in  the  United  States  courts  w^e  liens  on  land  or  not, 
was  not  the  point  directly  decided,  but  it  seemed  to  be  taken 
for  granted,  both  by  the  counsel  and  the  court,  that  they 
irere. 

But  if  any  doubt  existed  on  this  point,  the  question  is 
put  at  rest  by  the  decision  of  the  Supreme  Court  in  the 
oases  of  Wet/man  v.  Southard^  and  The  United  SkUee  Bank 
V.  Sal8tead.{c) 

In  these  cases,  the  court  went  into  a  very  fuU  explanation 
and  construction  of  the  process  acts  of  Congress,  which 
have  been  already  referred  to.  By  the  first  act  of  1789,  it 
is  declared,  that  until  further  provision  is  made^  and  ex- 
cept where  by  this  act  or  other  statutes  of  the  United  States 

(a)  2  Wheat.  397.  Qf)  1  Peters,  443. 

(c)  10  Wheat  1  and  61. 

Vol  n.  17 
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ifl  otherwise  provided,  the  forms  ofvyriis  and  executions^  ex* 
cept  their  style,  and  modes  of  process  in  the  Circuit  aiid  Dis- 
trict Courts,  in  suits  at  comnaon  law,  shall  be  the  same  in 
each  State  respectively  as  are  now  used  or  allowed  in  the 
Supreme  Courts  of  the  same.  The  act  of  1792  contains 
substantially  the  same  directions  with  respect  to  the  forms 
of  writs,  executions  and  other  process,  and  the  forms  and 
modes  of  proceeding,  &c.,  in  the  Circuit  and  District  Courts, 
with  the  following  addition :  "  subject,  however,  to  such  al- 
terations and  additions  as  the  said  courts  respectively  shall, 
in  their  discretion,  deem  expedient^  or  to  such  regulations  as 
the  Supreme  Court  of  the  United  States  shall  think  proper, 
from  time  to  time,  by  rule  to  prescribe,  to  any  Circuit  or 
District  Court  concerning  the  same." 

The  court  say,  that  the  word  form  as  used  in  these  acts, 
has  much  of  substance  in  it,  because  it  consists  of  the  lan- 
guage of  the  writ,  which  specifies  precisely  what  the  officer 
is  to  do.    His  duty  is  prescribed  in  the  writ,  and  he  has 
only  to  obey  its  mandate  so  &r  as  respects  the  object  to  be 
accomplished:  that  modes  of  process  or  proceeding  md\(M^ 
the  progressive  course  of  the  business  in  a  cause,  from  its 
commencement  to  its  termination,  and  applies  to  proceed- 
ings which  take  place  after  judgment  as  well  as  before,  down 
to  the  satis&ction  of  the  judgment,  including  the  conduct  of 
the  officer  in  the  execution  of  the  process ;  and  this  is  to 
conform  to  the  law  of  the  State  as  it  existed  in  September, 
1789.    The  act  adopts  the  State  law  as  it  then  stood,  noi«8 
it  might  afterwards  be  made :  that  Congress  intended  to 
'  l^islate  as  well  upon  the  effect  as  the  form  of  executions 
issued  upon  judgments  recovered  in  the  courts  of  the  United 
States :  that  when,  by  the  State  law,  lands  were  liable  to 
betaken  and  sold  on  executions  from  the  State  courts,  they 
were  equally  liable  on  executions  issued  from  the  courts  of 
the  United  States. 
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TheSQ  cases  very  clearly  and  fully  decide  that  Congress 
adopted  both  the/w^n  and  effect  of  executions,  &s  establish- 
ed by  the  State  laws  in  the  year  1789.  What  was  that  form 
and  effect  in  this  State  at  that  time  ?  This  will  depend 
upon  the  act  of  the  19th  of  April,  1787,  which  has  been  re- 
ferred to.  The  7th  section  of  that  act  directs  what  the  exe- 
cution shall  contain ;  it,  in  the  first  place,  commands  the 
sheriff  to  take  the  goods  and  chattels  of  the  defendant,  and 
if  sufficient  cannot  be  found,  then  to  make  the  debt  and 
damages  out  of  the  land  and  tenements  whereof  the  defend- 
ant was  seized,  on  the  day  when  such  lands  became  liable 
to  such  debt ;  and  it  requires  that  day  to  be  particularly 
specified  in  the  execution,  which  is  always  the  day  on  which 
the  judgment  was  docketed.  The  execution,  therefore,  ex- 
tends to,  and  operates  upon  all  the  lands  of  which  the  de- 
fendant was  seized  on  that  day.  And  this  is  its  effect,  which, 
according  to  the  cases  referred  to,  Congress  has  adopted  by 
the  Process  Acts  of  1789  and  1792. 

The  judgment,  therefore,  in  this  case,  became  a  lien  on 
the  lands  in  question,  on  the  day  it  was  docketed.  [1]  ■  And 

[I]  A  rmdiee  oflandfl^  hariiig  obtained  his  deed,  was  sabsequently  noti* 
fted  of  an  ontwtanding  lien  hj  judgment  against  the  yendor,  whereupon  the 
vendee  promised  the  creditor  to  retain  a  portion  of  the  pnrchase-monej  ibr 
his  benefit,  which  the  vendee  did  not  do,  but  under  a  belief  that  the  vendor 
Was  in  good  drcumstancesi  paid  it  to  him.  The  creditor  suffered  the  judg> 
meat  to  lie  ten  yean  after  it  was  docketed,  ax^  then  sued  out  execution,  on 
vdUeh  the  lands  so  purchased  were  seized ;  held,  that  the  vendee's  rig^t  be- 
ing dear,  he  was  entitled  to  sommaiy  reUe^  bj  an  order  fi>r  a  perpetual  stay 
of  prooeedings;  though,  it  seems,  had  there  been  doubt  of  his  good  £uth, 
either  m  respect  to  the  original  purchase,  or  the  non-fhlfilment  of  bis  prom* 
tee  ss  to  retaming  the  purchase-money,  the  court  would  have  allowed  the 
creditortosea  (Datis  v.  rt/ony,  1  HUl,  643.)  8o^  alto,  lands  purchased 
i&  good  fiMth  ftom  the  delSandant  in  the  judgment,  during  the  running  of  the 
ten  yearfl^  are  held  free  and  dischaiged  of  the  lien,  if  there  be  no  sale  within 
the  ten  years,  although  the  purchases  be  made  with  the  knowledge  of  the 
jodgment    {Titftt^  admmitiraiffn  ▼.  Ikfis,  18  Wen.  621.)    The  ten  yean 
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tlie  matter  set  up  in  the  defendaote'  plea,  is  no  bar  to  tbe 
issuing  of  an  ezecudon  against  the  lands  in  question. 

oommenoe  nmniiig  at  the  tune  of  tiie  original  dockst^  aad  the  lien  I0  mI 
aared  by  8ab8e<|iieiit  revivahi  Xijseire  facias,  11k  M  execution  n|(o»a 
Judgment  more  than  ten  years  old^  will  not  be  stayed^  nnleas  the  appUeatkn 
for  that  purpoBe  be  made  by  purchasers,  or  incumbranoefs.  lb.  And  when 
made  by  a  purdiaaer,  it  seems  that  a  court  would  require  all  moneys  ninaui- 
Ing  due  to  the  defendant  to  be  pud  to  the  plaintiff  in  the  JndgmeoL  1ft. 
Where  a  motion  was  made  for  a  peipetnal  stajTi  the  notioe  for  which  ww 
■ohsoribed  by  an  attorney,  as  attorney  for  the  porposeq  of  tl»e  moticHAr  aad 
no  purchaser  or  incumbrancer  was  an  actor  in  the  proceeding^  the  motion 
was  denied,  fta,  and  the  attorney  ordered  to  pay  the  costs.  lb.  A  rent 
akug^  that  is^  a  rent  resenred  upon  a  lef^e  in  foe,  ccmtaining  a  okoie  to 
«oter  and  diatroin  for  the  reni^  ia  an  interest  in  land  which  is  bound  by  a 
Judgment,  and  may  be  sold  on  execution  as  real  estate^  and  fonna  a  speciliir 
portion  of  the  premises  on  which  it  is  chaiged ;  a  rent  sock  is  not  sudi  aa 
interest  (T?ie  Peopk  v.  ^askinSf  *l  Wen.  463.)  The  interest  in  lands  of  a 
ceskU  que  use  may  be  sold  on  execution.  {Jadkaon  ex  dem.  Ten  Eifdt  r. 
Walker^  4  Wen.  462.)  Where  the  heir,  previous  to  the  death  oC  hiaanoe»' 
tor,  conveys  by  deed  all  his  interest  in  the  estate  of  hia  ancestor,  aad  thatv 
is  a  Judgment  against  the  heir  previous  to  the  conveyazyse,  on  which,  after 
the  descent  of  the  property,  a  sale  is  had,  the  purchaser  at  such  sale,  andnol 
the  grantee  under  the  conveyance,  takes  the  land.  (Jacikun  ex  dem.  ThitT' 
man  v.  Bradford^  4  Wen.  619.)  Although  a  covenant  of  warranty  would 
bar  by  way  of  estoppri  the  heir  and  his  issue  from  setting  up  title  to  the  es* 
tato,  Budi  estoppel  does  not  affect  the  purchaser  under  a  judgment  eatsied 
previous  to  the  conveyance  creating  the  estoppel  lb,  Xhe  pricKity  to 
which  a  Judgment  in  fovor  of  the  United  States  is  entitled,  does  not  axtend 
to  create  a  jnior  lien  on  real  estate ;  it  merely  gives  a  right  of  prior  payment 
oat  of  &e  general  foods  of  the  debtor  in  the  hands  of  the  assignee.  (Ibrw^ 
▼.  Gkark^  on  aiqraal,  3  Wen.  637.)  A  Judgment  on  a  warrant  of  attorney  t» 
ceofon,  Ac.,  may  be  entered  after  the  death  of  the  defendant,  provided  it  \» 
entered  as  of  the  term  in  whioh  he  dies^  if  the  death  happen  during  atena; 
aad  if  it  happen  during  a  vacation,  that  it  be  entered  as  of  the  term  immadi> 
atelyprecedlDg  the  death.  (McAoItf  v.  (7Atis»i«M,  »  Wen.  452.)  doohjadf' 
ment,  however,  does  not  bind  the  real  estate  of  the  deceased ;  it  is  mmAf 
a  debt  having  a  preference,  to  be  paid  in  the  usual  course  of  adaunisbaiiok 
/&.  Nor  can  execution  issue  upon  such  Judgment,  or  upon  ai^  other  judg* 
flunt^  where  the  defendant  dies  after  judgment  and  before  exeoutioa^  OBlil 
eaa'  vear  after  the  death  of  tha  defendant.    i&    To  save  &e  Ben,  sfitaa^ 
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l^e  plaintiff  is,  aocordingly,  entitled  to  judgment  upon 
the  demnrrer. 


tthe  exaoatloB  isaoe,  but  th«  nue  nrast  take pboe  witfain  the  ten  jean^ 
I  the  ptaintiff  iws  been  restrained  by  injcinotion  or  wtit  of  enw.  {IjUBif 
^  JSfiHtKy,  9  Wen.  l«t.>  the  ftet  of  the  execution  being  tested  within  the 
Ma  fean^  ^en  not  dettveoed  to  the  sheriff  mitll  after  the  ten  yean,  ivHl 
net  h^  the  plaintiff.  lb.  A  judgment  against  admhustrstMS  apon  a 
bond  and  wanant  of  attorney,  executed  by  them,  does  not  bind  the  estate 
of  the  intestate,  so  that  it  can  be  taken  upon  an  execution  issaed  thereon : 
oer  can  snoh  jvdgment  be  pleaded  by  the  adaiinistrators  hi  support  of  a  plea 
of  plme  admiMatramt  prcBtar,  Ac  {Finney  v.  Adminisk^alon  of  Jofmmm^  9 
Wea  000.)  A  person  who  obtains  a  judgment  agamst  another,  and  seUstfae 
laftd  of  his  debtor,  becoming  himself  the  purchaser  at  aki  amount  exceeding 
the  judgment;  has  no  rfght  to  redeem  the  premises  purchased  by  him  from 
the  operatlen  of  a  sale  anterior  to  that  under  which  he  purchased;  the  sale 
of  the  land  under  his  exeoution  having  extinguished  the  Ben  of-his  judgment^ 
be  Is  no  logger  a  judgment  creditor  having  a  Uen.  (The  Pwph  t.  Smikm, 
2  Wen.  209;  Wo^  r.  OoMn^  5  Bin,  228.)  A  judgment  at  law  is  a  Hen 
ufon  the  hitereet  of  a  cestwi  fus  <nw^  and  such  interest  may  be  sold  by  exe- 
cmkm  where  the  euM  ^m  tiM  faae  the  whole  benefleial  interest^  and  the 
tmstee  only  a  naked  and  formal  titla  (Jad^aon  ▼.  JAtfemdn,  2  Wen.  6Vd.) 
llPhere  %fi,foL  was  levied  in  the  autumn  on  hides,  which  were  in  tiie  yats 
undergoing  the  process  of  tanning,  and  could  not  tlMrefore  be  eqld  till  spring 
without  grant  sacrifice^  and  the  plaintUfe  therefore  dhieeted  the  officer  to  di»- 
lay  a  sale  till  spring;  held,  that  this  did  not  render  the  /I  /b.  dormant  or 
fifMfMent  as  to  subsequent  exeoutiona  (P&w»  ▼.  Van  Burm^  1  Cow.  560.) 
One  who  lain  posaeasion  of  hmd  under  a  oontraot  of  purchase,  has  a  real 
eetate  m  the  land  within  the  statute,  1  B.  L.  600^  which  is  bound  by  a 
judgment  in  a  court  of  record ;  and,  therefore,  if  he  assigns  bis  mterest  and 
possession  after  judgment,  though  before  tk/k  >b.  levied,  yet  the  Ben  of  the 
judgment oontinuhig,  his inteieetmay  be  sold  upon  the  exeoutiea.  /&  A 
levy  on  aJI  >h.  by  the  deputy  of  a  sherifl;  is  a  oonstruotive  levy  on  flie  same 
propeity  of  a  subsequent  JL  fiL  delivered  to  anotiier  depulgr  of  the  saeae 
sheri£  Juod  thii^  though  the  property  Oivt  levied  upon  be  afterward,  before 
the  deUveiy  of  tite  second  exeoution,  lemoved  into  another  State  and  re- 
main there  till  after  the  return  day  of  the  second  execution.  (IJtMal^v; 
Oau,  6  Cbw.  300;  see,  also^  Manh  v. Xoum^oiim,  4  Oow. 461.)  A>i>^ does 
not  become  dormant  or  ihiuduleat  as  to  subsequent  exeoutions,  by  the  mere 
ittdiBdgenoe  ornegllgenoe  of  the  sheriff  to  proceed  and  sell,  without  as^y  act 
oC  the  jriaintilC    Jb.    A  plaintiff  bidding  on  his  own  execution,  is  not  bound 
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to  pay  the  mofiuKjr.  lb.  But  if  there  'be  a  dispute  between  him  and  Otfier 
creditoni  as  to  which  execution  the  money  is  to  apply,  acmble,  the  ahenff 
may  reAiae  the  plaintiff's  bid,  or  refuse  to  deliver  the  property  tiU  the  money 
be  paid,  and  proceed  to  sell  again,  if  it  be  not  paid  aooording  to  the  bid 
made.  Jb»  But  if  he  sell  and  deliver  the  property  to  the  ]dainta£(  he  can^ 
not  maintain  an  action  for  the  price  bid.  /(.  The  issuing  of  an  execatiiML 
before  the  ten  years  after  docketing  a  judgment  have  expired,  and  a  note 
after  it  imder  the  ten  yean^  will  not  extend  the  lien  of  the  judgment  aa 
against  sulseeqoent  judgment  oreditorsi  Ac.  (Boe  v.  Swarit  6  Cow.  294.)  K 
judgment  is  not  a  lien  upon  a  mere  equity,  and  such  an  interest  cannot  be 
sold  on  execution.  {Jaekaon  y.  Chagp^  6  Cow.  485.)  Thus,  where  B.  con- 
yeyed  lands  toB.,  who  held  as  IL's  trustee,  but  under  an  equitable  oblig»: 
Uon  to  convey  to  another ;  held,  that  a  judgment  against  B.  was  not  a  lien^ 
on  his  interest,  and  that  it  could  not  be  sold  <xi  execution.  lb.  To  recover 
in  ejfectment  under  a  purchase  at  sheriff 's  sale,  on  a  judgment  against  a  party 
not  in  possession,  tiie  plaintiff  must  prove  against  the  one  found  in  posaessioo, 
that  the  party  against  whom  the  judgment  was  rendered  had  some  rigfa^ 
title  or  interest  in  the  premises  sold;  and  it  was  held  not  enongh  to  show 
that  such  party  held  adversely  for  less  than  twenty  years,  but  abandoned  the 
premises  before  judgment,  to  which  she  never  returned ;  though  a  fow  months 
after  abandoning  she  conveyed  to  the  defondant  in  the  ejectment  who  afterward 
entered  undergo  conveyance.  (Jadeson  ex  dem.  Stewart  v.  Ibwn,  4  Cow. 
ft.99.)  An  equitable  or  Idgal  seisin  must  be  shown,  on  which  a  judgment  can 
attach,  and  be  a  lien,  in  order  to  warrant  a  sale  of  real  estate  under  it  /^ 
Where  a  party  against  whom  the  judgment  is  recovered  is  the  actual  posses- 
sor, this  is  sufficient  of  itself ;  for  actual  possession  is  prima  facie  evidence  of 
title ;  and  he  cannot  show  titie  in  another.  lb.  Even  if  the  deed  be  founded 
on  natural  love  and  affection,  it  will  not  be  void  within  the  IB  £liz.as  against 
oreditors,  if  it  be  not  shown  that  the  grantor  was  indebted  to  such  a  degree^ 
that  the  settlement  will  deprive  the  creditors  of  an  ample  fiind  for  payment 
of  their  demands.  lb.  And  a  deed  upon  snch  a  consideration  is  good  with- 
in the  2*7  Eliz.  as  against  a  subsequent  purchaser.  lb.  But  not  in  either 
oase,  if  a  fraudulent  use  ba  made  of  it  /A.  Lands  are  sold  on  execution 
for  lees  than  the  amount  of  the  debt;  the  creditor  cannot  afterward  sell  the 
same  lands  for  the  balance  remaining  due  on  the  judgment^  and  thus  defeat 
the  titie  of  the  purchaser.  {Woody.  CdMn^  6  HUl,  228;  BBU)a(mY,J>ygei% 
g  J.  B.  333.)  A  sale  of  land  upon  a  judgment  and  execution,  thoufi^  for 
only  a  part  of  what  is  due  upon  the  judgment,  with  the  lapse  of  fifteen  months 
from  the  time  of  sale,  and  a  conveyance  by  the  sheriff  destroys  the  lien  of 
the  judgment^  even  for  the  baUmoo  remainmg  due ;  and  l^e  judgment  cred- 
itor for  the  balance  cannot,  therefore,  redeem  the  land  from  a  purchaser  un- 
dfr  a  senicH'  judgmenti  within  the  statute.    Sess.  43,  ch.  184|  &  3.  (£c  jHirte 
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StaeM,  4  Ootr.  133 ;  Wood  r.  Oohin^  5  HiU,  22a)  Such  a  Bale  and  oonroy* 
once  also  destroys  the  lien  of  all  junior  judgment  creditors ;  ao  that  they  can- 
not redeem  flpom  a  parahaaer  under  any  judgment  older  than  the  one  upon 
Which  tiie  conveyance  is  made.  lb.  Thoa,  where  M.  had  judgment,  then 
C,  and  then  a,  all  against  F.,  which  bound  his  land ;  0.  sold  the  land  for ' 
]Mat  of  his  judgment,  then  K.  sold^;  0.  waited  fifteen  months  from  his  (C's) 
sale,  and  took  a  conveyance,  and  then,  within  fifteen  months  from  the  time 
^ll'saale,  paid  M.  his  bid,  &c.,  and  claimed  to  redeem  as  creditor  for  his 
(C.*s)  balance;  and  S.  also,  hi  proper  time,  paid  M.*s  bid,  Ac:,  and  claimed  to 
redeem;  held,  that  both  C's  lien  for  his  balance  and  S.'8  lien  by  the  judg- 
ment were  divested  by  the  sale  and  conveyance  on  C's  judgment,  and  that 
neither  could  redeem.  lb,  Afi.fik  delivered  to  the  sheriff  takes  prefer* 
ence  of  an  attachment  levied  before  the  /L  fou  but  after  the  delivery 
of  the  ;L  fa,  to  the  sheriff.  (TTetts  v.  Marshall,  4  Ck>wen,  411.)  A  judg> 
ment  created  upon  fVUl  consideratson,  though  for  -the  express  purpose 
of  enabling  the  creditor  to  redeem,  is  valid.  {Snyder  v.  Warren^  2  Cow.  6 1 8.) 
A  judgment  is  not  a  lien  on  a  term  for  years.  {Merry  v.  Hattdf  2  Cow.  497 ; 
Vrederubirgh  v.  Morris,  1  J.  C.  223.)  The  lien  is  now  extended  to  terms  for 
years.  2  R.  S.  282,  sec.  3,  n.  (e.)  A  judgment  for  costs  hi  partition  is  within 
the  first  proviso  of  the  first  section  of  the  act  concerning  judgments  and  ex- 
ecutions, and  is  a  lien  on  the  hmd  for  ten  years  only.  (Lansing  v.  Vischarj  1 
Cow.  43 1 .)  Where  a  defendant  in  partition  made  a  written  agreement  to  sail 
Bis  share  to  R.,  who  had  notioeof  the  lien,  and  agreed  to  pay  the  oosts;  and 
K  afterward  assigned  the  contract  to  another  for  a  valuable  consideration 
without  notice  of  the  lien,  no  execution  having  issued  within  ten  years  after 
ttie  judgment ;  it  was  held,  that  the  assigned  was  a  bona  fide  purchaser,  and 
protected  against  the  judgment,  although  he  did  not  actually  receive  a  deed 
fitmi  the  defendant  until  after  the  execution  issued.  lb.  Where  an  axecn* 
tion  has  lain  dormant  in  the  hands  of  a  sheriff  for  a  year,  without  any  actual 
levy,  a  sale  of  a  specific  chattel  for  a  fair  price,  and  without  any  firandulent 
intent  on  the  part  of  the  purchaser,  is  not  void.  {Bliss  v.  BaU,  9  J.  B.  132.)  A 
judgment  does  not,  of  itself  transfer  the  title  of  the  lands  bound  by  it,  or  de- 
stroy the  seisin  of  the  defendant  {Sedfftoick  v.  EoUer^ackf  7  J.  B.  876.)  A 
judgment,  by  agreement  of  the  parties,  may  be  entered  up  for  a  debt  due^ 
and  also  as  security  for  frtture  advanoes  to  the  defendant ;  and  the  plahitiff 
may  collect,  by  execution,  not  only  the  sum  actually  due  at  the  time  the 
judgment  was  entered,  but  the  amount  subsequently  advanced  to  the  defend- 
ant, provided  the  whole  does  not  exceed  the  amount  hi  the  condition  of  the 
bond,  on  which  the  judgment  is  given.  {Livingston  v.  M^Iviay^  16  J.  R.  166.) 
Where  the  body  of  a  defendant  is  taken  in  execntfon,  the  lien  of  the  judg* 
ment  upon  his  land  is  suspended ;  and  ii;  during  lua  imprisonment,  a/,  /a.  la 
issued  on  a  junior  judgment  under  which  the  land  is  sold,  and  he  is  then  di« 
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duoiged  fix>in  imprisonment  under  the  act  for  the  relief  of  debton  irith  nspM 
to  the  impriaonment  of  their  persons,  and  then  the  i^aiiitiff  in  the  prior  jnd^* 
meat  issues  a^>^,  this  does  not  give  that  judgment  a  prioiitgr  of  lien,  qc 
defeat  the  title  acquired  under  the  later  judgment  (Jdekeon  ex  dem.  iSjpMi* 
eery.  Benedict^  13  J.  R.  638.)  The  act cpnceming judgment^  (seas.  3^  a  6% 
^  I  N.  B.  L.  500,)  was  intended  to  protect  purohasers,  and  does  not  alter  th» 
law  between  the  parties ;  and,  as  between  them,  the  goods  of  the  defendaat 
are  bound  from  the  teste  of  the  JL  fa.  {Hokhkiss  r.  JT  Fidfcar,  12  J.  E.  403.) 
And  if  a  third  person  takes  awaj  goods  of  the  defendant  after  the  teste  of  the 
JL  fa.^  they  may  still  be  levied  upon.  Ih.  A  stipulation  not  to  take  out  e» 
ecution  agamst  the  body  or  personal  property  of  the  defendant^  in  oonsiden^ 
tion  of  his  confessing  a  judgment^  does  not  prevent  the  judgment  opeiBtiBg 
as  a  Hen  upon  his  real  estate.  (Van  Benaelaer  t.  Shviff  of  Albany^  1  Gov. 
501 .)  It  was  decided  that  a  person  in  possession  of  land  under  a  contcnci  fi 
purdiase,  has  an  interest  in  the  land,  which  may  be  wM  on  exeeuttsn. 
(Jadtsony.  ScoO,  18  J.  R.  94)  The  fects  were  the  fellowing:  In  the  flpriog 
of  1 817,  the  title  was  in  the  people  of  the  State.  The  premises  were  sdkd  by 
the  Surveyor-General  to  Eiyah  Scott,  and  a  certificate  was  given  him  by  whiflh 
he  would  be  entitled  to  a  patent  on  complying  with  the  conditions  of  salau 
A  judgment  had  been  docketed  against  Scott  before  this  purduMe  fiom  the 
State.  In  August,  1817,.  Scott  assigned  the  certificate  to  the  defendant,  who 
was  his  son-in-law,  who  went  into  possession  of  the  premisea  In  May,  181% 
an  execution  was  issued  on  the  judgment  against  E.  Scott,  and  the  preflaises 
sold,  and  the  purchaser  at  sheriff -s  sale  brought  ejectment  Spenoei;  Ch. 
Justice,  says  the  only  question  is,  whether,  as  E.  Scott  had  only  the  powos 
slon  of  the  premises,  with  a  contract  from  the  Surveyor  Oeneral  entitUng  him 
to  a  conveyance  on  the  payment  of  certain  sums  of  money  which  yet  ramain 
dne^  he  had  such  an  interest  as  might  be  levied  on  and  sold  on  exeoutisD. 
He  adds,  that  whether  EL  Scott  was  seised  or  not,  was  not  subject  of  inquliy : 
for  if  not  seized,  he  had  a  chattel  inters  liable  to  be  sold.  (Jackaon  v.  Par' 
ibar,  9  Cow.  81 .)  By  the  second  section  of  the  "  act  ocooeming  judgments 
and  executions,"  passed  the  31st  of  March,  1801,  a  judgment  lien  attaoh^ 
upon  land  flx>m  the  time  of  filing  the  record  of  judgment  ( Waiemum  v. 
Saskm,  11  J.  R.  256.)  By  the  tiiird  section  of  that  act  the  clerk  is  directsd 
to  docket  all  judgments  during  the  term,  or  within  six  days  after  the  ten&of 
which  such  jadgments  $n  rendered;  and  no  judgment,  not  docketed  "as 
aferesaid,"  shall  affect  ^y  lands  or  tenements  as  topurcfaasMS,  fta  it.  In 
this  case,  both  judgments  were  filed  on  the  same  day  and  were  dookelsd  on 
the  same  day  that  ihKly  were  filed.  lb.  The  priority  of  dooketing,  theie- 
fere,  seems  to  be  imiilaterial,  as  between  these  judgments;  and  the  case  ad- 
mits it  to  be  altog^er  uncertain  which  judgment  roll  was  first  filed.  Jh, 
We  must  considef  the  jud^ents  equal  as  to  the  date  of  the  lien ;  a^d  M 
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BiitotiBad  first  WBneA  out  Ma  execation,  and  the  riieriff  began  to  execute  it , 
biive  the  >1  >k  ianied  on  the  judgment  of  Waterman,  HaJstead  therebj 
tuned  the  scale  of  e^Eiial  rights  and  gained  a  priority  by  his  vigilance.  lb. 
One  who  la  in  poaBetBion  of  kad  under  a  contract  of  poichase,  has  a  real  e»> 
tale  in  the  huid,  vHthm  the  statute,  Jl  B.  L.  600,)  which  is  bound  bj  ajudg^  ^ 
tteni  in  a  court  of  record ;  and  therefore,  if  he  assign  his  interest  and  possea- 
sioa  after  jodgment,  though  before  Afi,fa,  levied,  jet  the  lien  of  the  jud^ 
ttient  continuing',  his  interest  maj  be  wM  upon  the  execution.  The  docket' 
fn^  of  the  judgment  is  noticed  to  the  purchaser  as  in  other  cases.  {Jackson 
T;  Ftftker^  9  Cow.  7S.)  Lands  in  a  defendant's  possessicm  when  judgment  is 
«A9tained  against  him,  may  be  sold  by  execution,  though  at  the  time  of  the 
sale  they  are  holden  adversely  to  him.  (Jackion  v.  TMe,  9  Cow.  233.)  One 
hi  posseasion  of  land  has  an  interest  in  it  which  is  bound  by  a'judgmenti 
thdugfa  the  title  be  in  another.  Ib»  Where  one,  after  a  judgment  is  obtained 
against  him,  aliens  a  part  of  his  real  estate  on  which  the  judgment  is  a  Hen, 
en  metioB  to  the  court  in  which  judgment  was  obtained,  or  on  filing  a  bill  in 
CSkSDoery,  the  judgment  creditor  will  be  compelled,  by  order  or  decree,  to  ex* 
haost  the  estate  remaining  hi  the  debtor's  hands  before  seDing  the  part  so 
sliened.  (Chwea  v.  Dichenaonf  9  Cow.  403.)  And  if  the  creditor,  or  any 
eliier  having  the  control  of  his  judgment,  cause  a  sale  of  the  aliened  estate 
Mbre  resMting  to  the  other,  the  latter  being  sufficient  to  pay  his  debt,  though 
«o  order  or  decree  be  obtained,  he  shall  restore  the  real  estate  to  the  alienee^ 
or  if  sold  by  the  Bh«W  to  a  bona  fide  purchaser,  Ediall  account  to  the  alienee 
for  the  value  of  the  real  estate  aliened,  if  the  other  would  have  satisfied  the 
Judgment,  or,  if  not,  restore  or  account  for  the  value  beyond  what  would, 
With  tiie  other,  have  satisfied  the  judgment  Jb,  And  the  alienee  havii^ 
stood  by,  and  seen  the  legal  estate  pass  firom  him,  shall  not  be  allowed  the 
hold  itself,  with  improvements  made  subsequent  to  the  sheriff's  sale,  and 
before  the  alienee  of  the  judgment  debtor  asserts  his  claim.  I  b.  The  better 
<^iSnion  is,  that  judgments  bind  after  purchased  lands^  even  in  the  hands  of 
a  pimdiaser.  {Siow  v.  J^  16  J.  R.  464.)  But  not  m  a  case  where  seishi  was 
but  instantaneous}  and  the  title  psssed  out  of  the  grantee  at  the  same  in* 
Bta&t  lb.  The  modem  doctrine  is  not  merely  that  the  purchaser  must 
know  of  the  judgment  The  foct  will  not,  of  itself;  defeat  a  bona  flde  sale, 
<^  make  it^  in  judgment  of  law,  fraudulent  If  that  was  the  rule  of  law,  it 
would  pat  a  most  inconvenient  check  to  the  circulation  of  personal  property. 
The  role  Js,  that  the  poichaser,  knowhig  of  ihe  judgment,  must  purchase, 
wftii  the  view  and  purpose  to  defeat  the  creditor's  execution ;  and  if  he  does 
It  with  that  purpoeei  it  is  iniqi^tous  and  fittudulent,  notwithstanding  he  may 
give  a  fiiU  price.  (Beala  v.  Guernsey^  8  J.  R.  445.)  A  judgment  of  more 
than  ten  years'  standing,  Its  lien  as  to  bonaftde  purchasers  and  junior  judg» 
meats,  havmi^  expired  withm  the  act  of  1813,  concerning  judgments  and  ex- 


206  CIROITIT  COURT 

XJODiDg  y.  Bayard,  Junr.,  et  ab. 

eoodoDS,  (1  R.  L.  600,  eec.  I,)  nnkB,  in  effect,  as  a  judgmeal  Junior  to  later 
judgments ;  and  may  redeem  firom  a  sale  under  them,  aoooidiqg  to  the  aUA* 
ute,  (8668.  43,  ch.  184.)  (ExparU  The  Peru  Iron  C<mpcmy,  tOow.  640.)  I| 
oontinues  a  lien  as  to  the  judgment  dehtor  and  his  heirs.  Ih.  Under  the 
.  act,  (8688.  43,  ch.  184^  sea  3,)  a  senior  judgment  creditor  may  redeem  from 
a  sale  upon  a  junior  Judgment  lb.  A  purchaser  of  land,  or  one  who  re- 
deems from  asheriff 's  sale  upon  a  junior  judgment  or  upon  a  judgment  whose 
lien  has  expired  by  the  lapse  of  ten  yearsi  acquires  all  the  interest  of  the 
judgment  debtor ;  becomes,  in  effect,  his  grantee;  and  may  redeem  as  such, 
'  within  twelve  months  after  a  sheriff's  sale  upon  a  senior  judgment  J6.  A 
ssle  of  land  upon  execution  does  not  carry  a  title,  but  a  lien,  till  after  fifteen 
months.  Ih.  One  who  acquires  title  to  the  land  of  a  judgment  debtor  by 
purchase,  at  a  sheriff's  sale^  being  considered  a  grantee ;  on  his  redeeming 
within  twelTe  months  fVom  a  sale  upon  a  senior  judgment,  the  latter  sale  be- 
comes yoid.  lb.  iSKemMe,that  one  having  purchased  hmd  at  a  sheriff's  saley 
acquires,  at  first,  a  mere  lien,  which  he  iflay  release  or  discfaaiiE;e,  without 
the  consent  of  the  junior  judgment  creditors.  lb.  A  junior  judgment  cred- 
itor pays  a  purchaser  under  a  senior  judgment  which  he  owns,  his  purchase- 
money,  with  ten  per  cent. ;  and  takes  an  acknowledgment  of  the  payment^ 
an  assignment  of  the  judgment,  and  all  the  purchaser's  interest  in  the  land, 
with  an  order  on  the  sheriff  to  convey  to  the  person  paying.  Held,  that  the 
person  paying  is  to  be  considered  a  redeeming  creditor ;  not  a  mere  as»gnea 
lb.  Where  one  comes  to  redeem  land  sold  on  execution,  from  one  who  has 
before  redeemed ;  and  the  latter  claims  to  have  an  increased  poyment  to  him 
as  assignee  of  a  judgment  in  virtue  of  which  he  redeemed,  he  must  fiunish 
proof  of  his  right  to  such  judgment;  and  it  is  not  enough  to  ftumish  a  mere 
memorandum,  and  give  notice  of  the  assignment  lb.  Though  a  judgment 
oreditor  has  once  redeemed  upon  his  judgment,  and  takes  a  title,  it  is  not  a 
aatisfiiction ;  and  he  may  redeem  agun  in  virtue  of  the  same  judgment ;  espe- 
dally  fix)m  a  sale  on  a  judgment  senior  to  his  own  and  the  one  from  which 
he  first  redeemed.  lb,  A  tender  by  one  judgment  creditor  to  another,  does 
not  discharge  the  lien  of  the  latter.  lb.  Where  several  judgments  are  of 
more  than  ten  years*  standing,  they  rank  in  relation  to  one  another  according 
to  their  actual  priority  of  date,  the  same  as  if  the  act  (1  B.  L.  600,  sec  1) 
had  never  been  passed.  Tb.  H.  obtained  judgment,  then  K.  and  then  P., 
against  the  same  defendant,  on  whose  land  the  judgments  were  liens.  This 
hmd  was  sold  on  H.'s;l  fa.  to  K.  for  $20.  P.  redeemed  ttom  K.,  by  paying 
the  $20  and  ten  per  cent ;  and  after  fifteen  months  took  a  deed  fipom  the 
sheriff.  K.  insisting  that  P.'s  redemption  was  not  good,  his  (K's)  interme^ 
diate  judgment  not  being  paid,  the  sheriff  afterward  gave  hhn  a  deed,  and  he 
brought  ejectment  against  P.'s  tenant  Held,  that  the  second  deed  was  void ; 
P/s  right  having  become  perfect  by  lapse  of  time.    (Jodbaon  v.  Budd^  *f  Cow. 
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At  oommon  law,  joint  partners  maj  sustain  an  action  of  aocount  against  each 
other  when  the  proceeds  of  the  partnership  business  have  been  received 
bj  one  of  the  partnets,  and  he  refuses  to  account  for  the  same.  But  this 
aotion  has  ahnost  totally  fallen  into  disuse;  a  bOl  in  equity  being  a  more 
coovenient  and  suitable  prooeeding  for  the  settlement  of  partnership  ac- 
counts. 

Hus  action  could  be  sustained  against  a  bailiff,  a  receiver,  a  guardian  hi  sock- 
age^  as  well  as  agamst  a  partner  who  had  received  moneys  belonging  to 
the  partnership^  and  refused  to  account  But  as  it  lay  only  on  the  ground 
that  money,  or  its  ^uivalent^  had  come  to  the  hands  of  the  defendant  to  be 
accounted  for,  it  could  not  be  maintained  against  a  dormant  partner  who 
receives  nothings  and  has  therefore  no  account  to  render. 

iniere,  therefore,  A.  B.  &  0.  entered  into  partnership  in  paper-making,  un* 
der  an  agreement  reciting  the  purchase  and  transfer  of  a  lease  for  a  term 
of  years  to  them  as  tenants  in  common,  the  one*half  of  all  the  interest  in 
said  lease,  together  with  one-half  the  benefit  of  twenty-five  hundred  dollars 
rents^  already  advanced  on  the  same,  to  be  owned  and  held  for  the  use  and 
benefit  of  A.,  and  the  other  half  to  be  the  property  of  B.  ft  G. ;  and  the 
agreement  farther  provided  that  B.  ft  C.  should  furnish  aU  the  stock  and 
materials  of  every  description  on  their  own  private  account  and  responsi- 
bHi^ — ^pay  all  the  expenses,  and  take  charge  of  and  conduct  the  business, 
the  business  to  be  done  for  the  mutual  profit  and  loss  of  the  parties  ac- 
cording to  their  respective  interest ;  it  was  held,  that  an  action  of  aocount 
brought  by  B.  ft  C.  to  have  a  settlement  of  the  partnership  concerns,  and 
to  compel  A  to  contribute  his  proportion,  could  not  be  sustained. 

And  where  B.,  one  of  the  partners,  (A  being  present  and  consenting  thereto^) 
sold  the  stock  and  materials  of  the  partnership  to  a  new  company  consist- 
ing of  A.  and  some  third  persons,  and  charged  the  same  on  the  books  of 
A.  B.  ft  C.  to  the  new  company,  and  credited  the  old  company  with  the 
same  amount,  it  was  held,  that  as  an  absolute  sale  had  been  made  to  the 
new  company,  and  that  company  charged  with  the  amount,  the  transaction 
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WM  dowd,  and  no  longer  <^>en  to  be  aooooated  fiir  by  A,    Sr«r,  erttaff 
.  A.  were  aoooaataible  £»  that  spedflo  property,  would  it  aullnriai  tkft 

going  into  the  partnerehip  aoootints  generally. 
It  is  a  settled  role  of  the  action  of  account,  that  nothing  can  be  pleaded  be- 
fore the  auditors,  contrary  to  wliat  has  been  previously  pleaded  and  fbond 
by  the  verdict 

Thompson,  J.: — ^The  agreement  under  which  the  parties 
entered  into  partnership,  is  dated  14tii  Oct,  1828 ;  and  after 
reciting  the  purchase  and  transfer  of  a  certain  lease  for  the 
term  often  years,  executed  by  Henry  Barclay  to  one  Ezra 
C.  WoodhuU,  and  transferred  by  several  assignments  to 
the  parties  to  this  suit,  as  tenants  in  common^  and  that  the 
one-half  of  aU  the  interest  in  said  lease,  together  with  one- 
half  of  the  benefit  of  twenty-five  hundred  dollars,  rents  al- 
ready advanced  on  the  same,  is  now  owned,  and  !s  for  the 
use  and  benefit  of  the  said  Newell,  and  the  other  moiety  of 
all  the  interest  in  the  said  lease  and  rents  advanced,  is  the 
property  of  the  said  Spear,  Carlton  &  Co.  The  said  agree- 
ment then  provides  that  Spear,  Carlton  &  Co.,  are  to  pro- 
vide aJl  the  stock  and  materials  of  every  description  on 
their  oyn  private  account  and  responsibility,  and  pay  all 
the  expenses  for  carrying  on  the  business  of  paper-makiiig, 
and  keep  the  mill  in  constant  operation  night  and  day ; 
they  also  to  take  charge  of  the  mill,  and  sell  all  the  paper, 
and  keep  a  proper  account  of  the  same,  which  shall  be  sub- 
ject lo  the  inspection  of  Newell,  and  every  three  months 
render  an  account  of  the  concern,  if  required  by  the  said 
NewelL  And  in  consideration  therefor,  Newell  agrees  to 
allow  them  to  retain  in  their  hands  certain  commiaaions 
stipulated  in  the  agreement :  the  business  to  be  done  £» 
the  mutual  profit  and  loss  of  the  parties,  according  to  their 
interest  in  the  establishment:  the  partnership  to  be  dis- 
solved by  any  one  of  the  partners,  on  giving  notice  thereo£ 

The  business  having  been  carried  on  £ir  some  time  im- 
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dor  duB  agreemesit^  ujosiiocessftQlj,  the  present  is  an  action 
of  account  brought  by  Spear,  Carlton  &  Co.,  to  hate  a  set- 
tlement of  the  partnership  concerns,  and  to  compel  Newell 
to  contribute  his  proportion  of  the  loss  sustained ;  and  the 
fiiBt  question  is,  whether  an  action  of  aooount  can  be  sus- 
tained for  this  purpose  ?  There  can  be  no  doubt  tbat  at  com- 
mon law  joint  partners  may  sustain  this  action  against  eacb 
other  whenr  the  proceeds  of  the  partnership  business  has 
been  received  by  one  of  the  partners,  who  refuses  to  account 
for  the  8ame.[l]  But  it  is  equally  true,  that  the  action  has 
klmost  totally  fallen  into  disuse,  especially  where  there  ex- 
ists a  Court  of  Chancery.    A  bill  in  equity  seems  to  be  con- 

[1]  McMwray  v.  Rawwn^  3  Hill,  59.  At  oommon  law,  the  action  of  ao- 
count  lies  against  guardians  in  socage,  bailifiBs  and  reoeivera ;  and  in  &Tor 
of  trade,  by  one  merchant  ag»nst  another.  By  statute,  It  lies  against  a  joint 
tenant  or  tenant  in  common  of  reid  estate  for  receiving  more  tiian  his  Jost 
iliare  or  proportion.  (1  R.  S.  750,  sea  9.)  This  statute  also  gives  an  actoi 
of  assnmprit  lor  money  had  and  received.  The  older  statutes  fiom  widdi  this 
revision  was  taken,  required  that  the  defendant  should  be  charged  as  bailiff. 
(1  R.  L.ofl813,  p.  90.) 

When  the  defendant  is  charged  as  bafliff,  the  dedaratioiKBpecifles  the  paif- 
Umkr  goods  of  which  he  had  the  care  and  numagement ;  and  when  tin 
atitkm  is  brought  by  one  joint  tenant  or  tenant  in  ccmraon  against  another, 
tiie  declaration  states  the  relationship  between  the  parties,  and  alleges  that 
the  defendant  received  more  than  his  just  share  and  proportion.  {HackweU 
T.  Aiflman,  Oro.  Jac  410 ;  BcKKter  v.  Gorier,  6  Ring.  K.  G.  288 ;  Jcrdaitr, 
iraWM,  2  Wash.  0.  0.  R.  482;  GMyr«y  v.  iSioamftrtf,  3  Wils.  73 ;  2liioclf»v. 
Jjom,  1  LiL  Hod.  Eat  13 ;  i  Went  Fl  81-9;  3  Qiit  PL  1297 ;  and  see 
Wheeler  v.  JS^me,  1  WHles'  R.  2|p.)  When  the  defendant  is  diarged  as  re- 
eepior  denariorwn^  although  the  writ  is  general,  the  count  must  be  spedal, 
stating  by  whose  hands  the  money  was  received.  (Co.  litt  126,  (a) ;  F.  K. 
B.  118, HP.;  Bwrdd  y.  ThnOe,  2  Lev.  126 ;  Heme's  Pleader,  11, 13 ;  1  Mod. 
Sat  48^  49 ;  1  LiL  Ab.  20,  22 ;  Viner's  Ab.,  "Account,"  (W.)  and  (K.)  {  Com. 
Dig.,  "Accompt,'*  (A.  4,)  and  (S.  2);  James  v.  Broume,  I  Dall.  339 ;  Jardm 
V.  WOkins,  >2  Wash.  C.  C.  R.  482 ;  Buller's  K.  P.  217 ;  Waiher  r.  Hokyday, 
Com.  XL  272 ;  Andrews  v.  Thornton,  1  LiL  Mod.  Ent  12.)  But  there  is  said 
to  be  an  exception  to  tins  rule,  when  the  action  is  between  partners.  (fiH, 
par  Pdvdl,  J.,  faBid^r,  JBagie,  11  Mod.  186.) 
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ddered  a  more  conyenient  and  stiitable  proceeding  for  the 
settlement  of  partnership  accoant8.[l]    But  this  action  of 

[1]  To  sostain  a  bill  for  an  account  there  must  be  mntnal  demandfl^  not 
merely  payments  by  way  of  set-off;  but  there  must  be  a  aeries  of  tnui8aeti«0B 
on  one  side  and  of  payments  on  the  other.  {ForUr  ▼.  Spencer  2  JohnSL  Ch. 
Rep.  169 ;  S.  P.  Smith  v.  Marks,  2  Band.  449.)  A  creditor  having  obtamed 
a  Judgment  against  an  executor  as  such,  and  sued  out  a^  fa,  de  bonis  iesiaioris, 
which  proved  ineffectual,  may  either  resort  to  his  action  at  laV  to  estabHaha 
devastaioiif  or  file  a  bill  in  equity  against  the  executor  and  legatees  for  as  aa- 
count  of  assets  and  proportional  contribution  to  pay  the  debt  {Satnpemf, 
Fayne^s  esc^rs  and  kgaiees,  5  Mum£  103.)  Advances  made  by  a  &ther  to  a 
daughter  who  had  conveyed  her  estate  to  him,  and  which  the  court  set  aside 
as  improperly  obtahied,  will  be  decreed  to  be  accounted  for.  {Slocumb  t. 
MarshaU,  Circuit  Court  of  Pennsylvania^  Oct  1809,  MS.  Reports;  VideWm- 
ton's  Digestion  Supplement^  title  Equity.)  Every  bailment  is  not  a  truati  m- 
volving  an  account  m  equity.  {Baker  v.  BtddlSf  I  Baldwin  0.  0.  Rep.  669.) 
Stale  demands  are  not  favored  in  equity  when  the  party  acquiesces  for  a 
length  of  time  and  sleeps  on  his  rights.  (Baker  v.  Biddle,  I  Baldwin  0.  0. 
Rep.  409;  lb,  495;  lb,  669.)  Where  one  is  ei\joying  a  right  adversely  to 
another,  but  the  latter  tacitly  assents  and  acquiesoes;  the  party  shall  have  no 
account  beyond  the  filing  of  his  bill  {EoaaevtU  v.  Fost,  1  Edw.  Cb.  Rep.  679.) 
AWer,  where  there  has  been  any  fraud,  or  wilful  acts  of  tiie  party  in  posses* 
ekm,  by  which  the  plaintiff  has  been  prevented  ftom  calling  {<ar  an  aoooon^ 
or  fiDom  takmg  measures  to  establish  hisiigfat  Jb,  So,  if  the  person  In  pos- 
session be  a  trustee,  guardian,  bailiff  or  agent,  he  will  be  held  to  aooount 
from  the  period  the  plaintiff's  title  accrued,  unless  protected  by  the  statote 
of  limitation.  lb.  Long  and  Miyestre  carried  on  trade  as  partners  vnth  the 
ftmds  of  Long,  in  the  name  of  Mijestre,  who,  without  any  dissolution  of  the 
partnership  or  without  rendering  any  account  to  Long,  afterward,  without 
Long's  consent,  entered  into  partnership  with  Tardy,  and  eanied  into  the  new 
ooncem  all  the  ftmds  of  the  foimer  part^yrship.  On  the  deatii  of  Mijeetre, 
(who  died  intestate,)  Long  fited  a  bill  against  IL's  admmistrators  and  Tardy, 
his  surviving  partner,  ibr  discovery  and  account  Held,  that  Long  was  en- 
titled to  an  account  flrom  Tardy  of  the  transactions  and  profits  of  the  part- 
nership  between  him  and  Mijestre,  and  of  the  personal  estate  of  tiie  intestate 
in  his  hands.  {Long  v.  MotfestrSy  i  Johns.  Ch.  Rep.  305.)  A  master  earpen- 
ter  having  been  employed  to  build  a  house  for  Q.,  and  the  terms  of  the  coa- 
tiaot  being  expresBed  hi  two  agreements  between  the  parties^  whidi  were 
left  in  the  hands  of  G.,  the  employer  Inrings  an  action  against  0.  on  the 
agreementi^  and  his  counsel  findiiig  it  neoessaiy,  uid  it  being  hi  ihet  neeev- 
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tfocount  lies  only  on  the  ground  that  money,  or  what  is 
equivalent,  has  come  to  the  hands  of  the  defendant  to  be 

Bai7  to  hare  copies  of  the  ae;reementB  in  order  to  frame  his  declaratioii,  re- 
quires G.  to  ftimiflh  copies  thereof;  O.  refhses  to  furnish  them,  whereupon  8. 
cUsmisses  his  action  at  law  upon  the  agreements,  and  files  a  bUl  in  equity 
prajing  an  account  and  a  decree  for  the  balance  due  for  the  work  done.  Held, 
that  the  case  is  properly  relievable  m  equity.  {Sturievani  v.  Goode^  5  Leigh's 
.  Bep.  83.)  Ko  time  short  of  twenty  years  has  ever  restramed  courts  of  equity 
flram  enforcing  an  account  in  &yor  of  a  legatee  against  an  executor  or  his 
representatives.  {Saitar  y.  Bhuni^  2  Bev.  ft  Batt  218.)  An  assignee  of  an 
executor,  or  of  the  administrator  of  an  executor,  cannot  be  called  to  an  ao- 
count  by  the  legatees,  where  there  is  no  firaud  or  collusion,  even  though  the 
•aaets  could  be  traced  and  identified.  {Rayner  v.  FearsaU  d(  oL,  3  Johns.  Ch. 
BepL  518.)  Where  an  executor  returns  an  inventory  of  debts  due  the  estate, 
without  stating  them  to  be  desperate  or  doubtfhl,  he  will  be  held  responsible 
Ibr  them,  unless  he  can  show  that  there  were  setH>flb  against  them  or  that 
the  debtors  were  insolvent,  so  that  the  debts  could  not  be  collected.  ((Tro- 
ham  V.  IktvidaoTit  2  Dev.  ft  Batt  156.)  In  the  view  of  a  court  of  equity  all 
4ebts  are  of  equal  dignity;  because  all  debts  are  equally  due  in  conscience. 
But  it  is  not  so  at  law;  and  a  court  of  equity  m  decreeing  payment  by  an 
executor  or  administcator  of  his  testator  or  intestate  must  respect  the  order 
of  preference  established  at  law,  for  otherwise  it  might  compel  him,  who  is 
liable  only  by  reason  of  the  assets  in  his  handi^  to  psj  the  debts  of  thci  de- 
ceased  out  of  his  proper  goods..  {Benbury  v.  Benburyj  2  Dev.  ft  BatL  230.) 
In  general,  wherever  a  plaintiff's  bill  renders  an  account  neceasaiy,  the  ap> 
ooonl  should  be  ordered  for  both  parties,  and  both  become  actors,  so  that  if 
a  balance  be  (bund  doe  to  the  defendant,  it  oi;^ht  to  be  decreed  to  him. 
{Pai^M  V.  Cfraves,  5  Leigh's  Bep.  561.)  And  see  when  a.bill  for  an  account 
.win  not  lie  and  when  barred  by  laohe&  {BasseWs  Adm'n,  v.  Ounmngham^a 
Adm^rs^  *l  Leigh's  Bep.  402.)  Chancery  will  not  nunutoly  examine  eveiy 
item  in  the  settlement  of  voluminous  accounts^  to  find  errora^  where  none  are 
QMcifled  by  the  parties.  (CaldufdPa  ex.  v.  Kink$adf  1  B.  Mon.  Bep.  228;  & 
i%  2  ib.  2.)  Where  an  agent  has  duly  and  fiurly  accounted  with  his  imme- 
diate and  authorized  principal,  he  is  not  bound  to  account  over  agam  to  a 
person  beneficially  interested,  or  standing  m  the  relation  of  eettui  que  tnutto 
the  piindpaL  {Tripler  v.  Okoi,  3  Johns.  Ch.  Bep.  473.)  As  where  F.  made 
a  bill  of  sale  of  a  ship,  then  on  her  voyage,  and  of  freight  to  be  esrned,  to 
Ifc,  which  was  absolute  on  the  face  of  it;  and  L.  sent  to  0.,  the  master  of  the 
■hip^  a  copy  of  a  bill  of  sale,  with  a  power  of  attorney,  and  instructions  to 
him  as  to  the  disposition  of  the  proper^,  and  O.  considering  lb  as  the  owner 
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accounted  for.(a)  And  it  is  of  importance  in  the  adminis- 
tration of  justice,  that  the  form  of  actions  which  originate  in 
good  sense  and  public  convenience,  should  be  kept  in  view 
and  not  be  confounded.(i)  This  action  could  be  sustained 
against  a  bailiff,  a  receiver,  a  guardian  in  sockage,  as  well 
as  against  a  partner  who  has  received  moneys  belonging  to 

.   (a)  Vin.  Ab^  Aoct  F.  L  (^  4 IWL  434. 

from  that  time,  acted  as  his  agents  and  afterwaid  aocoonted  to  him  kit  tha 
pfooeeds  of  the  fVeigfat,  fta ;  it  was  held  that  0.  was  not  aooountri)le  to  F. 
SB  halving  a  resulting  traat^  though  some  of  the  letters  from  L.  to  0.  inddeat- 
aUy  mentioned  that  the  bill  of  sale  was  intended  to  seonie  O.  for  oertaitt  tA- 
▼ances  and  responsibilities,  there  being  no  fhnd  or  ooUnsion  between  I^  and 
O.  J5.  Where  the  sapercargo  and  agent  of  a  merchant  here  delivers  goods 
to  a  merchant  abroad,  Ibr  sale,  and  the  agent  settles  with  the  merdiant  abroad, 
aeoording  to  the  account  stated  by  him,  with  Aill  knowledge  of  all  the  tuetB, 
without  any  fraud  or  imposition,  the  principal  here  is  bound  by  the  act  of  his 
agent,  and  is  concluded  from  any  frirther  dauns  against  the  merchant  abroad, 
especially  after  haying  kept  the  account  for  several  years  without  making 
any  objection  to  it.  {Murray  r.  Ibland,  3  Johna  Ch.  Bep.  669.)  The  as- 
algiiees  of  a  bankrupt  partner,  under  a  separate  oommission,  as  tenants  in 
oommon  with  the  solvent  partner,  and  having  got  possesnon  of  the  partner* 
ship  fhnds,  the  solvent  partner  cannot  call  them  out  of  their  hands  or  caufA 
them  or  the  partnership  debtors,  who  settled  with  them,  to  aocount.  {Murroff 
T.  Jr«n*ay,  5  Johns.  Oh.  Rep.  60.)  An  assignee  of  an  assignee  of  a  copart- 
ner, in  a  joint  purchase  and  sale  of  lands,  may  sustain  a  bill  in  equi^  against 
the  other  copartner  and  the  agents  of  the  concern,  to  oompel  a  disoov^y  of 
the  quantity  purchased  and  sold,  and  for  an  account  and  distributwn  of  tbs 
proceeds.  {PendkUm  v.  Wbmdiirne,  4  Granch,  73.)  A  partial  devisee  has 
no  right  to  call  an  executor  to  a  general  account  of  the  estate,  though  henMyr 
as  to  the  ftmd  in  which  he  is  interested.  ( Clifton^  adfMmstraior  of  CfamfMl 
Y.  Executor  of  Haig^  4  Bcsau.  346.)  An  account  may  be  deoreed  between 
partners,  with  payment  to  any  partner  of  his  surplus  disbursements  and  pr«f« 
itSL  (CoOins  v.  Dickenson,  1  Haywood,  340.)  A  party  i^vidying  to  aooort 
of  equity  for  an  account  subjects  himsdl^  though  plaintiff  to  a  decree  ftr  a 
balance  found  due  from  hhn  to  the  defendant.  (HiU  dalY.  SouOierkmiffs 
tz'r$^  1  Wash.  128;  8.  R  FUtgeraUi  v.  Jimes,  1  ICunf  160.)  An  account 
.  will  not  be  ordered  between  co-defbndants^  unless  it  be  neeessaiy  to  a  final 
I  settlement^  and  one,  at  leasts  of  the  parties  inteieeted,  request  it,  {Ckmgi. 
Cfraigt  Bailey's  Eq.  Rep.  102.) 
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the  partnership,  and  refuses  to  account.(a)  But  the  aotioa 
will  not  lie  in  favor  of  the  guardian  a^^ainst  his  ward,  nor 
in  favor  of  a  bailiff  against  his  employer.(i)  This  shows 
that  the  action  lies  only  against  a  party  who  may  be  called 
upon  to  account ;  and  if  a  partner  has  received  nothing,  there 
can  be  nothing  for  which  he  has  to  account.  Under  this 
view  of  the  action,  it  is  not  perceived  how  the  action  can 
be  maintained  against  a  dormant  partner ;  he  receives  noth* 
ing,  and  of  course  can  have  no  account  to  render.  Accord- 
ing  to  the  terms  of  this  partnership  Newell  had  no  active 
concern  in  carrying  on  the  business,  or  in  selling  or  dispos- 
ing of  the  paper ;  that  was  to  be  done  solely  by  the  other 
partners,  and  Newell  could  not  have  been  in  the  receipt  of 
any  of  the  partnership  effects ;  he  stood  in  the  character  of 
a  dormant  partner ;  and  his  copartners,  who  carried  on  the 
busineBS,  received  their  compensation  for  so  doing  in  com- 
missions. Such  are  not  only  the  terms  of  the  partnership, 
but  the  auditors  find  expressly  that  no  part  of  the  property, 
or  the  avails  thereof  mentioned  in  the  account,  ever  came 
to  the  hands  or  possession  of  Newell ;  but  that  the  object 
and  effect  of  the  action,  if  sustained,  must  be  to  recover  of 
the  defendant  a  contribution  of  one-half  of  the  loss  sustained 
by  the  plaintiff  in  prosecuting  the  business  contemplated 
by  the  contract.  And  the  auditors  further  report,  that  de- 
fendant objected  to  having  the  accounts  taken  and  settled 
under  this  form  of  action;  but  the  objection  was.overruled, 
and  the  auditors  proceeded  to  hear  the  proofe,  and  found 
and  reported  that  the  amount  of  one-half  the  loss  was 
$2,046  82,  which,  with  interest,  $528  50,  amounted  in  the 
whole  to  $2,569  88 ;  which  they  reported  to  be  due  from 
the  defendant  to  the  plaintiffs. 
The  declaration  avers  the  existence  of  the  partnership 

(a)  1  iMt  172;  Com.  Dig.  tit.  Acct  K  2 ;  Welles'  Kept  208. 
(6)  Vin.  Ab.  AocL  C.  2;  B.  8,  D. ;  Com.  Dig.  Aoct  B.  2.     . 

Vol.  II.  18 
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fioxn  the  14th.  of  October,  1828,  to  the  16th  of  June,  1829, 
and  that  the  parties  were  jointly  .concerned  in  conducting 
and  carrying  on  the  business ;  and  that  during  that  time 
Spear,  Carlton  &  Co.  advanced,  for  the  benefit  of  the  com^ 
pany,  $10,000,  for  which  they  have  been  in  no  way  indem- 
nified and  paid ;  and  that  during  that  time  the  said  Newell 
Xj^ceiyed  $5,000  over  and  above  his  share  of  the  said  prop- 
erty, and  concern,,  and  that  he  has  alwaya  refused  to  ac- 
count with,  them  or  pay  them  the  sum  justly  due  them. 
i:^n  the  said  partnership  concern* 

The  def(mdant  pleads :  1st.  That  he  was  not  a  partner, 
^ ;  and  2d^  Denying  that  plaintifb  had  made  any  ad- 
vanoea  for  die  partnership  concern,  or  that  he  had  received 
any  money  or  other  thing  firom  the  said  pretended  partner^ 
ship,  or  refused  to  account  with  or  pay  over  to  the  plaintifb 
soiy  sum  of  money  or  o&er  thing  upon  said  partnendiip 
ciaioenL 

Upon  the  trial  of  their  issues  before  a  jury,  the  plaintif& 
gave  in  evidence  the  written  articles  of  agreement^  and  also 
pmved  that  during  the  continuance  of  the  partnership  they 
had  advanced  fi>r  stock  and  materials  $40,000 ;  that  tb^ 
had  sold  all  the  paper  made  at  the.  mill,  and  received  the 
piooeeds  aoecxrding  to  the  account  annexed.  And  it  was 
also  proved  that  upon  the  dissolution  of  the  partnership. 
Spear,  one  of  the  plaintifiSs,  (the  di^sndant  Newell  being 
pieaent  apd  consenting  thereto,)  sold  the  stock  and  mate^ 
rials  of  the  said  partnership  then  on  hand,  to  the  amount, 
of  about  $1,400,  to  a  new  company,  consisting  of  the  den 
fendant  and  some  third  persons^  and  charged:  the  same  on. 
the  books  of  Spear,  Carlton  k  Go^  to  the  said  new  oom? 
pany,  and  credited  the  old  company  with  the  same  amount; 
Upon  this  evidence  a  verdict  waa  found  ibr  the  plaintt£b ; 
and  auditors  were  thereupon  appointed  to  take  tiie  accounts; 
and  upon  the  coming  in  of  their  report,  exceptions  were 
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taken,  and  the  case  now  comes  before  the  court  upon  these 
exceptions. 

The  principal  difficulty  in  this  case  grows  out  of  this  ver^ 
diet  For,  independent  of  that,  the  fects  and  circumstances 
of  the  case,  and  the  report  of  the  auditors,  show  very  clearly 
tiiat  the  defendant  has  not  received  any  of  the  money  or 
pioperty  of  the  partnership  for  which  he  can  be  called  upon 
to  account  in  this  form  of  action. 

There  are  two  judgments  in  the  action :  the  first  judg- 
ment is,  Ihat  the  defendant  do  account,  usually  called  a 
judgilient  gucd  computet^  which  is  in  the  nature  of  an  award 
of  the  court,  and  interlocutory  only,  and  not  definitive.  It 
ifl,  however,  considered  essential  that  this  judgment  should 
be  entered  ;(a)  and  would  seem  to  imply  that  the  defendant 
was  liable  to  be  called  upon  to  account ;  but  the  judgment 
quod  computet  being  interlocutory  only,  must  be  under  the 
control  of  the  court,  and  subject  to  be  set  aside  if  improp- 
eriy  entered;  it  is  rather  matter  of  form,  for  the  purpose  of 
referring  iJie  cause  to  auditors. 

The  declaration  avers,  that  the  defendant  had  received 
$5,000  over  and  above  his  share  of  the  partnership  prop- 
erty ;  and  the  only  evidence  to  sustain,  in  any  manner,  the 
verdict  and  interlocutory  judgment,  was,  that  the  stock 
and  materials  of  this  company,  'to  the  amount  of  about 
$1,400,  was  sold  to  a  new  company  consisting  of  the  de- 
fendant and  some  third  persons,  and  for  which  it  was  prob- 
ably supposed,  upon  the  trial,  that  the  defendant  ought  to 
be  aooountable.  But  this  view  of  the  case  cannot  be  sus- 
tained, for  it  was  an  absolute  sale  made'to  the  new  com* 
pany,  and  that  company  charged  with  the  amount,  and 
credit  given  ibr  the  same  on  the  books  of  Spear,  Carlton  & 
CSa    K  was,  therefore,  a  transaction  closed,  and  no  longer 

^  (a)  3  WUaon,  8& 
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open  to  be  accounted  for  by  the  defendant  ^  but^  admitting 
that  the  defendant  was  accountable  for  that  specific  proper* 
t7,  it  could  not  authorize  the  going  into  the  accounts  of  the 
partnership  generallj,  as  the  auditors  have  done.  Not  only 
is  no  notice  whatever  taken  bj  the  auditors  of  the  property, 
>  thus  had  by  the  defendant  as  one  of  the  new  company,  but 
the  auditors  find  expressly  that  no  property  of  the  part- 
nership ever  came  to  the  hands  or  possession  of  the  de- 
fendant 

It  is  admitted  to  be  a  settled  rule  of  this  action,  that 
nothing  can  be  pleaded  before  the  auditors  contraiy  to  what 
has  been  previously  pleiaded  and  found  by  the  verdict  ;(a) 
but  to  confirm  the  inquiry  ^before  the  auditors^  to  the  par- 
ticular property  which,  it  appeared  upon  the  trial  befixre 
the  jury,  had  come  to  the  possession  of  the  de^dant, 
would  not  be  contrary  to  what  is  found  by  the  verdict : 
and,  indeed,  the  verdict,  as  entered^  must  be  deemed  to 
have  been. taken,  subject  to  the  opinion  of  the  court ;  and 
would  doubtless  have  been  set  aside^  if  application  for  that 
purpose  had  been  made  before  the  appointment  of  audit- 
ors. 

We  are,  accordingly,  of  opinion,  that  the  action  of  ac* 
coimt  cannot  be  sustained  in  this  case,  and  that  the  report 
of  the  auditors  must  be  set  aside.  [1] 

(a)  3  Tnbon,  88. 

[1]  Authorities  cited  oq  the  argument:— Coke  Inat  172;  dted  in  Selwyn 
K.  P.,  now  said  to  be  the  fimndation  of  the  action  of  account  Com.  Dig^  tit 
Aotion^letE.;  WiUis' Report,  208 ;  Vm.Ab.,  tit  Action  of  Account;  IVer- 
^  mont  Rep.  97 ;  1  Aikin,  145,  a  0. 

To  show  what  partnera  can  maintain  audi  action : — Selwyn  N.  P.  6 ;  Gnx 
ESiz.  830;  Cro.  Oar.  116;  3  Wilson,  113;  Gow.  Part.  83;  3  Binnej,  310; 
2Gaw.  Rep.426;  1  Binn^,  103;  1  Dallas,  330;  Gow.  83;  2  Ghipman's 
Rep.  06,  01 ;  Coke  Lit  172  a ;  4  Dallas,  435 ;  6  Vermont  Rep.  27. 

The  foundation  of  this  role,  where  the  action  of  account  will  lie,  is  bud 
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down  in  0»ke.  Defendant  not  oondaded  by  the  judgment  to  aooonnt  Vbis 
IB  mere  matter  of  fonn,  and  the  oause  goes  to  Auditors^  and  their  report  is 
ooDsidflrodintheBatareofaflpeciAlYerdict    (1  Qiit^  FL  243.) 


Ship  Union  v.  Janskn,  Kitan  &  Brown. 

The  5th  aection  of  the  act  of  Ck)ngrefl8  of  1790,  relative  to  the  absenting  of 
seamen  from  the  vessel  in  which  they  shall  have  shipped,  without  leave  of 
the  officer  commanding,  is  a  statutoiy  provision,  applying  to  cases  of  un- 
lawfbl  absence,  or  absence  without  leave,  and  is  to  be  distinguished  from 
desertion  aooording  to  the  general  principles  of  the  maritime  law. 

Wh^re^  therefore,  seamen  left  theur  vessel  with  the  intention  to  return,  but 
without  the  permission  of  the  officer  on  board  who  was  authorized  to  give 
such  permission,  and  remaJned  away  more  than  forty-eigbt  hours^  it  was 
held,  that  theu^  their  misoonduct  did  not  amount  to  desertion,  it  was  an 
unlawful  absence  within  'the  forgoing  act,  aAd  that  they  had  forfeited  thear 
wagea 

In  such  case,  the  seamen,  by  leaving  without  permission,  took  upon  them- 
selves the  hazard  of  getting  back,  and  it  was  no  part  of  the  a^tain^s  duty 
to  see  to  getting  them  ^  board. 

Appeal  from  decree  of  District  (hurt. 

The  libel  was  for  wages,  on  a  voyage  from  New  York 
to  liverpool  and  back ;  and  the  question  will  be,  whether 
there  was  a  forfeiture  of  wages  by  desertion,  or  the  libd- 
lants  leaving  the  ship  at  Liverpool. 

The  libel  alleges,  that  on  the  11th  of  August,  the  libd- 
lants,  hy  the  permission  of  the  first  officer — ^the  captain  being 
on  shore — ^went  on  shore  for  the  purpose  of  getting  their 
dinner  ;  that  they  had  not  been  on  shore  more  than  twenty- 
minutes  or  half  an  hour,  before  they  returned  and  found 
the  ship  had  left  the  pier  and  was  lying  off  and  on  in  the 
istream:  that  ^^-j  made  signals  and  endeavored  to  get  on 


J^erd;  but  that  they  were  rafueed  bjr  the  ahip's  boat^  40j- 
ing  they  had  orden  from  the  captaan  not  to  take  them. 

The  answer  admits  the  shipping  of  the  men,  and  their 
proceeding  on  the  voyage,  doing  their  duty  at  all  times  imtil 
the  11th  of  August ;  and  alleges,  that  libellants  on  that  day 
went  on  shore  and  left  the  vessel,  but  -denies  that  they  did 
this  by  the  permission  or  consent  of  the  first  officer,  but 
were  forbidden  to  go  on  shore,  and  went  in  disobedience  of 
his  orders ;  believes  they  went  with  intention  not  to  return, 
as  the  cook  and  steward  had  done  that  morning ;  no  dinner 
prepared  on  board  until  two  o'clock ;  the  ship  all  ready  for 
sea — Quly  waiting  for  tiie  captain  to  come  on  board ;  the 
idiffieulty  of  getting  out  of  port ;  ship  obliged  to  leave  Uie 
pier-head,  and  &11  out  into  the  stream,  the  dock-master  re- 
qyiring  it  to  be  done ;  that  master,  on  coming  on  boards 
foxxsA  the  men  absent,  and  ship  lay  out  ui  stream  for  them 
HX  diatanoe  of  from  a  quarter  to  half  a  nodle  until  nearly 
liiree  o'clock ;  denies  that  the  men  TOtumed  to  pier-head 
whilst  the  ship  lay  off  and  on  in  the  stream ;  denies^  or  be- 
lieves no  signals  were  made ;  no  signals  seen,  or  hailing 
heard ;  a  glass  used  to  see  whether  men  were  in  sight;  de- 
nies that  they  endeavored  to  get  a  boat,  or  prevail  on  any 
one  to  take  them  on  board,  or  that  orders  were  given  by 
the  captain  not  to  take  them  on  board;  but  alleges,  that  the 
captain  gave  orders  to  the  shipping-master,  who  went  on 
shope  in  the  boat  that  carried  the  captain  on  board,  to  bring 
the  men  on  board  if  he  could  find  tiiem,  and  if  not,  to  get 
other  men;  denies  there  was  any  boat  that  tended  ^e 
ship— no  necessity  for  one ;  vessel  lay  by  the  dock,  and 
employed  a  boat  but  once  to  take  captain  on  board.  Entry 
made  in  log-book  A.  The  answer  alleges,  that  Jansen's 
clothes  were  put  in  charge  of  second  mate,  to  deliver  to 
him,  and  that  they  were  delivered  to  some  person  in  New 
fork,  who  brought  an  order  for  them.    Brown's  clothes 
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irere  (if  little  ytdae,  and  were  givto  by  fleoond  mate  to 
iheir  boys.    Answer  denies  any  wages  due,  bnt  have  been 
forfeited  by  tlie  desertion  of  the  vessel ;  alleges  that  Jan- 
sen  is  a  foreigner  and  not  a  citizen ;  that  he  shipped  fran-  • 
dnlently. 

Decree  of  (he  District  Court:  That  libellants  recover  thrfr 
wages  and  the  value  of  their  clothes,  and  case  referred  to 
ihe  clerk  to  ascertain  the  amount ;  and  on  coming  in  of 
&e  Teport,  which  was  confirmed,  final  decree  entered. 

'Jansen,  for  wages, |49  50 

"         clothes,      ....        26  00-n$75'50 

Bitan,  for  wages, 49  60 

"        clothes,       ....        40  50—  90  00 
Brown,  for  wages,         .        .        .        .    54  50 

"         clothes,    .       ,        .        .        86  75—  91  26 


Decree, $256  76 

Together  with  costs  to  be  taxed. 

Thoicfsok,  J.,  in  reversing  the  foregoing  decree,  said : — 
There  is  certainly,  in  this  case,  much  conflicting  and  con- 
tradictory evidence  upon  many  of  the  allegations  brought 
under  consideration  by  the  libel  and  answer ;  and  if  it  was 
material  to  the  decision  of  the  cause  to  decide  upon  all  these 
matters  of  fact,  I  should  be  much  in  doubt  as  to  the  conclu- 
sion which  ought  to  be  drawn  upon  many  of  them..  But 
I  think  the  decision  of  the  case  does  not  require  a  minute  ex- 
amination of.  all  these  questions,  or  a  conclusion  as  to  the 
truth  of  all  the  matters  brought  in  contestation.  The  re- 
sult, in  my  judgment,  muiSt  turn  upon  the  question  whether 
the  libellants  left  the  ship  by  permission,  express  or  implied, 
from  the  officer  on  board  who  was  authorized  to  give  such 
permission,  and  tiie  inquiry  is  reduced  down  to  a  strict 
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question  of  riglit  and  duty.ll]    There  is  no  question,  from 
the  whole  of  the  evidence  on  both  sides,  that  although  the 

[1]  Ward  T.  Amesy  9  Johns.  Rep.  13a  Ames  bronc^  an  action  of  <w» 
sumpsit  in  the  court  below,  against  Ward,  as  master  of  tiie  ship  llaigara^  to 
recover  his  wages  as  a  seaman  cm  board  of  the  said  ship,  on  a  v^jage  from 
New  York  to  Cadiz,  and  back  to  New  York.  The  defendant  pleaded  noil 
asswnpeit,  and  that  the  plaintiff  had  forfeited  his  wages  hj  desertion.  The 
plaintiff  had  signed  the  articles,  in  the  nsoal  form,  for  the  Yojage,  and  pei^ 
formed  his  dutj  as  a  seaman  on  board  the  ship  nntU  the  23d  Febnaiy, 
1810,  when  the  ship  was  l>dng  in  the  harbor  of  Oadiz.  The  plaintUT  waa 
ordered  by  the  mate  to  strap  a  block,  and  while  doing  it,  was  asked  by  tho  • 
mate  why  he  did  not  tar  the  rope,  and  was  answered  that  he  had  done  so; 
the  mate  then  stnick  the  plaintiff  violently  and  repeatedly.  He  knodced 
him  down  several  times,  and  beat  him  in  tb  cruel  and  unjustifiable  manner. 
The  plaintiff,  after  he  had  been  so  treated,  struck  the  mate  with  a  maiiing 
spike,  and  cut  his  head.  The  defendant  was  on  the  quarter-deck  during  the 
time,  but  did  not  interfere  untQ  after  the  plaintiff  struck  the  mate^  when  he 
came  up  and  struck  the  plamtiff.  The  mate  went  on  board  a  British  ship  of 
war  lymg  in  the  harbor,  and  had  the  wound  in  his  head  dressed,  and  shortly 
after,  a  sbidshipman  with  a  boat's  crew  came  from  the  British  ship  on  board 
the  Margaret,  and  demanded  the  plaintiff.  The  midshipman  was  invited 
into  the  cabin  by  the  defendant,  who  permitted  the  British  seamen  to  searoli 
for  the  plaintiff;  who  kept  concealed  and  was  not  found.  The  visit  and 
search  for  the  plahitiff;  by  the  British  officer  and  men,  was.  twice  repeated, 
without  any  opposition  on  the  part  of  the  defendant;  and  plaintiff  concealed 
himself  each  time,  so  as  to  avoid  discovery.  On  the  night  of  the  22d  Feb* 
ruary,  the  plaintiff  left  the  Margaret,  and  got  on  board  of  another  American 
vessel,  and  vscrkei  his  passage  home,  without  wages,  and  arrived  in  New 
York  the  May  following. 

The  court  below  gave  judgment  for  the  plaintiff  for  the  whole  amoonft 
of  his  wages,  being  eighty  doUan. 

Per  Curiam, — ^The  question  arising  on  this  case  is,  whether  the  plaintiff 
below  was  not  compelled  to  leave  the  ship,  and  actually  forced  out  of  tho 
service  by  cruel  treatment,  and  the  danger  of  impressment,  through  the 
agency  of  the  master.  The  court  below  must  have  dravm  that  oonduskm. 
The  sei.roan  waa^  in  the  first  place,  and  without  any  justifiable  cause,  craeOy 
beaten  aui  abused  by  the  mate,  in  the  presence,  and  by  the  tacit  consent  of 
the  master.  He  was  provoked  to  strike  in  his  defence,  and  the  mate  waa 
wounded  in  the  head.  With  the  knowledge,  and,  it  is  to  be  presumed,  by 
arrangement  with  the  captain,  ttie  mate  went  on  board  of  a  British  mad-ol^ 
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ship  was  hauled  off  into  the  stream,  she  lay  there  between 
two  aad  three  hours,  at  a  distance  not  exceeding  half  a  mile ; 


w;  Ijing  in  the  harbor  of  Cadiz ;  a  boat  belonging  to  that  ship,  with  a  mid- 
aJHpman  and  creWi  soon  after  came  on  board  the  Margaret,  and  demanded  .' 
do  plaintiif,  Ames.  Thej  made  repeated  searches  for  him,  and  with  the 
af^arent  approbation  of  the  captain ;  and  on  the  same  night  the  plaintiff  left 
the  sbipi  This  is  a  strong  case  of  an  escape  coerced  hy  ill  usage  and  dan- 
ger of  personal  safety.  Ko  explanation  of  the  transaction  was  given  hy  the 
r  upon  the  trial  of  the  cause,  and  the  court  below  were  warranted  in 
r  deduction,  that  this  conduct  was  equivalent  to  an  unjust  and  forcible 
L  of  Hie  seaman  ftom  the  ship,  and  that  he  did  not,  therefore,  forfeit 
]U0  wagesL  It  is  an  acknowledged  principle  in  the  marine  law,  that  if  the 
nnjnsdy  dismiss  a  seaman,  during  a  voyage,  he  is  entitled  to  his  fbll 
fi^r  tiie  voyage.  (Abbot,  p.  4,  c  2,  s.  1 ;  Pothier,  Louage  des  Mate* 
kftiy  n.  2A6 ;  Laws  of  the  Hanse  Towns,  art  42.)  And  it  has  been  consid- 
ered and  held,  that  if  a  seaman  is  obliged  to  fly  fh>m  a  service,  by  extreme 
ill  loage  and  danger  of  his  personal  safety,  arismg  from  the  master,  who  is 
bound  to  protect  him,  it  is  not  the  case  of  a  voluntary  desertion,  but  comes 
wiUun  the  reach  of  the  above  principle.  (Rice  v.  The  PoUy  arid  Kitty,  2  Pet 
Adm.  Deois.  420,  a  note  to  ToL  I.  p.  176.)  If  the  facts  did  not  absolutely 
require,  they  were  at  least  sufficient  to  uphold,  this  deduction,  and  the  com- 
petent tribunal  having  drawn  it,  there  is  no  Just  ground  for  our  interference. 
Thfi  judgment  below  must  be  afitrmed. 

WM  V.  Dwkmgfidd,  13  Johns.  Rep.  390.  Duokingfield  brought  an 
actian  in  the  oou{t  below  against  Webb,  to  recover  his  wages  as  a  seaman 
on  boazd^vf  the  ketch  Maria,  of  which  Webb  was  master,  on  a  voyage  "from 
Savannah  to  Rotterdam,  or  one  more  port  in  Europe,  and  from  thence  to  her 
port  of  discharge  in  the  United  States."  The  plaintiff  below  performed  his 
doty  on  board  the  vessel  during  the  voyage,  and  until  she  arrived  in  New 
Toik,  her  last  port  of  discharge,  and  was  safely  moored  in  port,  when  he  left 
her,  refruBng  to  remain  on  boitfd,  or  to  assist  in  discharging  the  cargo,  though 
he  and  the  rest  of  the  crew  were  requested  to  remam.  The  plaintiff  below 
never  returned  to  the  vessel  and  the  master  was  obliged  to  hire  persons  to 
diflchaige  the  cargo.  The  mate,  on  the  day  the  plaintiff  below  left  the  vee- 
eel,  and  on  each  day  until  the  cargo  was  discharged,  made  the  following 
entry  in  the  log-book:  "All  the  crew  absent  without  liberty.'*  The  court 
betow  being  of  opinion,  that^  as  the  voyage  was  ended  by  the  arrival  and 
nfe  mooring  of  the  vessel  in  her  port  of  discharge,  the  plaintiff  below  could 
not  be  deemed  a  deserter,  so  as  to  incur  a  ferfeiture  of  his  wages ;  and  fhrther, 
tiuit,  to  create  a  forfeiture^  the  name  of  the  particular  seaman  ^o  was  absent 
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and  tlxat  there  was  ample  time  for  the  KbeUants  i^  haye  got 
on  board,  and  boats  plenty  at  the  dock  to  hare  taken  iheta 

I  without  leave  must  be  entered  m  the  log-book;  and  they,  therelbre,  gafro 
Judgment  for  the  plaintiff  below,  for  180  dollan,  being  the  amount  of  wages 
due  to  him  on  the  day  he  left  the  TeoaeL  The  caHdes  signed  hy  ibB  poatttks 
contained  the  following  clause:  "The  said  seamen  severally  prunise^  te, 
not  to  neglect  or  reAise  doing  duty  by  day  or  night,  nor  shall  go  out  o(  the 

j  said  vessel,  &c,  until  the  said  voyage  be  ended,  and  the  vessel  be  dischaigBd 
of  her  loading,  without  leave  first  obtained  of  the. captain  or  commanding 
officer  on  board."  "  That  no  oifioer  or  seaman,  belonging  to  the  said  veiStf, 
shall  demand,  or  be  entitled  to^  his  wages,  or  any  part  thereof  nnta  i3» 
arrival  of  the  said  vessel  at  her  above-mentioned  port  of  diadiaige,  and  hftr 
caigo  delivered."  "  Provided,  neverthelera,  that  if  any  of  the  said  crew  dis- 
obey the  orders  of  the  said  master,  or  other  officer  of  the  said  vessel,  or  absent 
himself  at  any  time,  without  liberty,  his  wages,  due  st  the  time  of  such  dk- 
obedience  or  absence,  shall  be  forfeited,  and  in  case  such  prnon  or  penoBs^  to 
foiifeiting  wages,  shall  be  reinstated,  or  permitted  to  do  further  duty,  it  shall 
not  do  away  such  forfeiture. 

Yah  Nbss,  J.,  delivered  the  opinion  of  the  court  All  tiie  seamen  belong* 
ing  to  the  ship^  whose  last  port  of  delivery  was  New  York,  deserted  her  «t 
that  place  as  soon  as  she  was  moored,  and  refused  to  assist  in  unloadmg  Hie 
cargo;  and  the  question  is.  Can  they  recover  their  wages  up  to  the  time  ef 
the  desertion,  or  not?  The  determination  of  this  question  has  nothing  to  do 
with  the  mate's  making  an  entry  in  the  log-book  of  the  desertion.  €udi 
entiy,  if  it  had  been  made,  would  have  heeai  prima  fade  evidence  of  that  &ol; 
but)  as  it  is  fully  proved  by  the  other  testimony,  that  is  suffident,  wiAuoot 
the  log-book.  The  reasons  for  making  these  entries  in  the  log-book  are 
accurately  stated  by  Judge  Peters,  (vol  I  of  his  A  dm.  Dea  139,)  and  have 
no  application  to  this  cause.  By  the  6th  section  of  the  act  of  Ckmgiess  ftir 
ihe  government  and  regulation  of  seamen  in  the  merchants'  service,  (1  L.  XT. 
8. 140,)  it  is  enacted,  "that^  as  soon  as  the  voyage  is  ended,  and  the  caigo^ 
or  ballast,  be  ftilly  discharged  at  the  last  port  of  delivery,  eveiy  seaman,  or 
mariner,  shall  be  entitled  to  the  wages  which  shall  be  then  due,  according  to 
his  contract,"  Ac.  f^rom  this,  as  well  as  the  reason  and  proprie^  of  the 
thing,  the  contract  with  a  seaman  continues  in  force  until  the  cargo  is  flnaDy 
Aiachaiged,  and,  if  he  leaves  the  ship  without  jpstiflable  cause,  before  that  is 
aoQon^lished,  he  has  no  right  to  recover  any  part  of  his  wages.  The  ship* 
ping  articles  contam  an  ezpreas  stipulation  by  which  the  wages  are  forfeited, 
in  this  case,  in  the  rery  event  which  has  happened ;  but  the  counsel  fer  the 
seamen  supposes  this  stipulation  to  be  illegal,  because  it  forms  no  part  of 
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on  board*  If  tliej  left  the  vessel  by  peixoiasion  of  the 
proper  officer,  there  was  no  violation  of  duty  on  their  part 
if  they  did  not  wait  an  uixreasonable  time,  and  the  captain 
ought  to  have  seen  to  getting  them  on  board.  But  if  they 
.absented  themselves  without  permission,  it  was  a  violation 
v«f  duty  on  their  part,  and  they  assumed  upon  themselves 
the  hassard  of  getting  on  board* 

I  do  not  think  that  the  libellants  are  to  be  considered  as 
deserters,  according  to  the  general  principles  of  the  mari- 
ftime  law.  The  evidence  does  not  warrant  the  conclusion 
-fcatthey  left  the  ship  with  the  intention  of  abandoning  her ; 
they  most  likely  intended  to  return.  There  was  plausible 
ground  for  their  barely  going  on  shore  to  get  their  dinners, 
M  the  cook  and  steward  had  deserted  and  no  dinner  pre- 
pared for  them  at  the  usual  time  on  board ;  but  they  knew 
the  ship  was  ready  and  on  the  eve  of  sailing,  and  the  evi- 
dence is  uncontradicted  that  she  was  obliged  to  leave  the 
dock*  She  was  ordered  off  by  the  dock  master,  and  there 
can  be  no  pretence  that  she  hauled  off  with  any  view  to 
prevent  or  embarrass  the  libellants  in  getting  on  board. 
Not  is  there  any  reason  to  conclude  that  the  captain  wished 
to  leave  them.  Their  services  were  w^ted  on  board,  and 
no  complaint  whatever  was  made  against  them.  They  al- 
l^e,  in  their  libel,  that  they  had  £sdthfully  discharged  their 

what  is  provided  shall  be  contained  in  the  oontraot  between  the  master  and 
crewi  by  the  Ist  and  2d  sections  of  the  act  before  referred  to.  The  master 
has  no  tight  to  insert  anj  stipoiation,  or  agreement,  repugnant  to^  or  incon* 
sistont  with,  the  statute ;  but  there  can  be  no  objection  to  superadding  any 
proYisions  harmonizing  with  it.  Such  is  the  provisioa  in  questiont  whioh 
only  ihllows  the  6th  section  of  the  act,  which  maj^be  considered  as  a  legis- 
lative dejanltion  of  what  shall  be  deemed  to  be  the  termination  of  a  vojage^ 
so  as  to  iBntitle  the  seamen  to  their  wages.  The  principle  upon  which  the 
two  cases  of  iPAGOan  and  another  v.  VanderUp^  (12  Johns.  Bep.  166,)  and 
Jmnings  v.  Campy  (13  Johns.  Rep.  94,)  were  decided,  is  strictly  applicable  to 
this  case.    The  Judgment  b^low  must  be  reverwd. 
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duty  on  the  outward  voyage,  and  up  to  the  very  day  tlid 
vessel  sailed ;  and  this  is  fully  admitted  in  the  answer ;  and 
the  trifling  disparity  between  their  wages,  fifteen  dollars  a 
month,  and  that  given  to  other  seamen,  twelve  dollars  and 
fifty  cents,  could  not  have  furnished  any  inducement  to  the 
captain  to  leave  tried  men,  who  had  proved  good  and  &itS- 
ful,  for  the  hazard  of  untried  men. 

But  althpugh  there  was  not  a  desertion  within  the  gene- 
ral principles  of  the  maritime  law,  there  may  be  a  forfeiture 
of  wages  created  by  statute.  The  5th  section  of  the  act 
regulating  seamen  in  the  merchant  service,(a)  provides  that, 
if  any  j  eaman,  &c.,  shall  absent  himself  fix)m  the  ship  or  ves- 
sel in  which  he  shall  have  shipped  wiihoiU  leave  of  the  master 
or  officer  commanding  on  board,  and  the  mate  or  other  officer 
having  charge  of  the  log-book  shall  make  an  entry  therein 
of  the  name  of  such  seaman,  &c.,  on  the  day  he  shall  so 
absent  himself,  and  if  such  seaman,  &c.,  shall  return  to  his 
duty  within  forty-eight  hours,  such  seaman,  &c.,  shall  forfeit 
three  days'  pay  for  every  day  for  which  he  shall  so  absent 
himself,-  to  be  deducted  out  of  his  wages.  But  if  any  seaman, 
&c.,  shall  absent  himself  for  more  than  forty-eight  hours  at 
any  one  time,  he  shall  forfeit  all  the  wages  due  to  him  and 
all  his  goods  and  chattels  on  board,  at  the  time  of  his  de- 
sertion, &c.  This  section  of  the  act  applies  to  cases  of  un- 
lawful absence^  or  absence  without  leave,  and  is  to  be  distin- 
guished from  desertion  according  to  the  general  principles 
of  the  maritime  law,  and  is  to  be  considered  a  statutory 
provision  for  a  particular  case.  The  entry  of  the  absence 
without  leave  was  duly  made  in  the  log-book,  according  to 
J  the  requisitions  of  the  act  This  is  the  view  of  this  statute, 
and  the  distinction  between  a  desertion  according  to  the 
general  principles  of  the  maritime  law,  and  a  statutory  for- 

(a)  Act  of  1790,  ch.— 
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fdhire  of  wages  for  Absence  without  leave,  taken  by  Mr. 
Justice  Story  in  the  case  of  ChiUman  v.  Tunisonj{a)  and 
which  I  consider  the  correct  view.  And  this  brings  me  to 
what  I  consider  the  turning  point  in  the  cause.  Did  the 
libellants  absent  themselves  from  the  vessel  without  leave  ? 
If  they  did,  it  was  a  violation  of  their  duty,  and  the  fidlure 
to  letom  on  board  within  forty-eight  hours  worked  a  for- 
feiture of  their  wages.  It  is  not  a  reasonable  inference  to 
be  drawn  from  the  evidence,  that  it  was  not  in  their  power 
to  get  on  board  of  the  ship.  They  allege,  in  their  libd, 
that  the  ship  had  left  the  pier  when  they  returned,  and  was 
lying  off  and  on  some  distance  from  the  shore,  but  not  so 
&r  distant  but  that  they  could,  from  the  end  of  the  pier, 
distinguish  the  persons  on  board,  and  made  signals  that 
they  wished  to  get  on  board  the  ship ;  and,  from  the  answer 
and  proofs,  it  is  clear  that  the  ship  was  not  to  exceed  half 
a  mile  from  the  pier,  and  lay  there  between  two  and  three 
hours,  and  a  great  number  of  small  boats  lying  at  the  pier, 
and  that  they  could  have  been  put  on  board  for  about  a 
shilling  apiece. 

The  allegation  in  the  libel  is,  that  they  went  on  shore  to 
get  their  dinner,  with  the  permission  of  the  first  officer^  the 
captain  being  on  shore.  Any  permission  given  by  Smith, 
the  second  mate,  must  be  laid  out  of  view,  because,  in  the 
first  place,  he  had  no  authority  to  give  any  such  permission 
whilst  the  first,  mate  was  on  board,  and,  secondly,  proof  of 
absence  by  permission  of  the  second  mate  is  not  according 
to  the  allegation  in  the  libel.  Co&a  was  the  first  mate, 
and  he  swears  that  the  libellants  did  not  ask  of  him  permis- 
sion to  go  on  shore,^and  that  he  did  not  give  them  any  such 
permission,  but,  on  the  contrary,  forbid  them  to  go ;  that 
Ihey  were  about  twenty  feet  distant  from  him  and  heard 

(a)  1  Sumner,  173. 
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liim  fbrbid  them.  Smith,  the  second  mate,  s&ys  that  Jan^ 
sen  asked  permiscdon  of  him  to  go  on  idioTe,  which  he  gave, 
instructing  him  to  letom  as  soon  as  possible ;  and  diat  &d 
two  other  men  accompanied  Jansen ;  and  that  he  heard  flier 
chief  mate  give  Jansen  permission,  and  did  not  hear  the 
pilot  say  anything  on  the  subject  Here  the  first  and  sec* 
ond  mate  stand  directly  opposed  to  each  other.  The  formei^ 
swears  that  he  gave  no  permission,  and  the  latter  sweanr 
that  he  heard  him  give  permission ;  but,  even  according  tty 
Smith's  evidence,  permission  was  only  given  ta  Jansen. 
The  evidence  upon  this  point  is  somewhat  contradictory, 
but  the  weight  of  evidence  is  dearly  that  the  libellants  lef^ 
the  ship  without  permission  of  the  first  mate,  he  being  the* 
officer  in  command  at  the  time,  the  captain  not  being  on> 
board.  A  brief  refo^enoe  to  what  the  witnesses  have  said 
on  this  point  will  be  sufficient  to  show  where  the  weight  of 
evidence  lies ;  and,  in  the  first  place,  what  is  the  evidence - 
that  any  permission  was  given  by  the  first  mate. 

fiitan,  one  of  the  libellants,  says  that  Jansen  asked  pe9^* 
mission  of  the  first  and  second  mates,  and  that  all  three  w^it 
publicly^  so  as  to  be  seen  by  the  mates,  pilot  and  all  others 
about  there.  In  his  examination  before  the  commissioners' 
the  question  is  put  to  him:  "Did  yon  go  on  shore  with' 
the  permission  of  the  mate?"  To  which  he  answers:  "The 
mate  stood  close  by  us  when  we  went  on  Aore  firom  the* 
bows;  didnotsay  a  woidoneway  ortheother;  heringht 
have  qpoken  to  Brown  or  Jansen^"  And  Jansen,  in  his'' 
examination  in  the  civil  suit,  says  he  went  ashore  to  gel-' 
his  dinner;  adced  leave  and  was  told  by  the  second  nurtH' 
if  he  was  back  in  an  hour  and  a  half  it  would  be  in  time. 
Jh  his  examination  before  the  commission^' he  says,  he' 
aeked'the  mate  and  pilot  if  he  might  go  onshore  to  get  Ida 
dinner.  The  mate  said  he  might  go,  but  must  not  stay 
long.    It  is  not  easy  to.ieooDeik  tfais^witness  wilih  himself 
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and  it  is  almost  incredible  tlmtr  be  could  have  been  told; 
that  if  he  was  back  in  an  hour  and  a  half  it  would  bd' 
in  time.  At  all  events,  this  piermission  was  given  by  the 
aeoond  mate,  who  hqd  no  authority  to  give  it  Bidwd, 
the  other  libellant,  says  that  he,  with  Janaen  and  Bitan^ 
went  on  shore  to  get  their  dinner,  but  says  nothing  about, 
having  permission  fox  that  purpose.  Kreigsman^  a  seaman 
on  hoard,  says  he  had  permission  6x>m  Coffin,  the  mate,  to 
go  on  shore  and  get  some  grog.  He  saw  Jansejx  speaking 
to.  the  mate  just  before  he  and  Ititan  and  Brown  went  on. 
shore,  but  he  does  not  state  what  was  said.-  Holmes,  a  boy 
abaut  seventeen  years  of  age,  says  he  heard  Jansen  askpex'^ 
mission  of  the  mate  to  go  on  shore  and  get  dinner;  the 
three  men  were  together;  the  mate  said  they  might  go; 
they  said  they  would  not  be  away  over  twenty  minutes. 
He  does  not  say  which  mate  it  was  who  gave  this  per«> 
mission* 

This  is  all  the  evidence  on  the  part  of  the  respondents,  to 
show  that  any  permission  was  given  them  to  leave  the  ves^ 
sel;.  and  it  is  extremely  doubtful,  whether  even  fiom  this' 
aay.  permission  was  given,  except  by  the  second  mate^  But'. 
adeoitting  that  it  affords  a  reasonable  presumption  that  l«w^ 
M  pennission  was  given,  this  is  fully  met  and  overbalanced^ 
by  Hie  evidence  on  the  part  of  the  appellants.  Coffin,  the- 
fiwt  mate,  not  only  denies  giving  any  penmssion,  butsays; 
hd^sqxreflBly  forbid  &em  to  go  on  shore.  Corwin,  the  pilots 
BVfB  the  three  hbeilaiits  were  in  a  state  of  intoxication ;  hd' 
si)^  them  leave  the  ship  at  about  a  quarter  or  half-pasi: 
twelve  o'dook,  but  did  not  hear  permission  given  for  them 
to  go  on  shore ;  that  he  did  himself  order  them  to  stay  oni 
board,  and  togo below  and  go  to  bed,  but  did  not  hear 
eithep  of  the  mates  give  them  any  ordera  Although  the 
pilot  might  not  have  bad  authority  to  forbid  their  going  on> 
shcre^  yet  this  evidence  is  in  confliet  with  that  of  JansoB, 
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wlio  says  he  asked  the  mate  and  pilot  if  he  might  go  on 
shore  to  get  his  dinner.  Edmonson,  the  tailor,  a  witness  on 
the  part  of  the  libellants,  say^  he  heard  both  the  mate  and 

.  pilot  request  them  to  remain  on  board  Although  this  waa 
not  in  terms  a  positive  order  not  to  go  on  shore,  it  is  a  di- 
rect denial  of  any  permission  having  been  given  by  the 
mate.    William  Jones,  the  rigger,  says  he  saw  them  leave 

I  the  ship  while  she  lay  at  the  pier-head ;  did  not  hear  per* 
mission  given  them  to  leave  the  ship,  but  heard  one  of  the 
mates,  does  not  recollect  which,  call  out  to  them,  and  ask 
where  they  were  going :  their  reply  was  they  would  not  be 
gone  more  than  twenty  minutes,  and  they  ran  off.  This  must 
have  been  the  first  mate,  for  the  second  mate  swears  that 
he  gave  them  permission  to  go,  and  it  is  noways  likely  that 
he  would  after  that  have  called  out  in  the  manner  repre- 
sented by  the  witness ;  and  it  is  negativing  any  permission 
given  by  the  first  mate.  Libby ,  the  boarding-house  keeper, 
was  going  down  with  the  captain,  when  he  was  going  on 
board  of  the  ship,  and  they  met  the  three  men,  and  Captain 
Mahan  asked  them  were  they  were  going :  their  reply  was, 
only  to  get  a  glass  of  grog ;  when  he  said  they  must  come 
back  immediately,  as  he  was  going  directly  to  sea.  This 
reply  of  the  captain  may,  perhaps,  be  considered  somewhat 
equivocal.  From  the  terms  used,  however,  the  order  was 
positive  to  return  inmxediately.  And  no  explanation  ap- 
pears to  have  b^n  asked  the  witness,  in  what  sense  he  un* 
derstood  it.  And  it  is  to  be  observed,  that  they  told  a  &l8e- 
hood  by  saying  they  were  only  going  to  get  aglassof  grpg^ 
whereas,  from  all  the  evidence,  it  appears  that  they  were 
going  to  get  their  dinner. 

From  this  comparison  of  the  evidence,  I  cannot  resist  the 
conclusion,  that -these  men  left  the  ship,  at  all  events,  with* 
out  permission  of  the  proper  officer,  and  I  think  the  better 
condusion  is,  that  they  went  in  violation  of  the  orders  q£ 
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tbe  first  mate.  And  if  so,  it  was  clearly  an  absence  with- 
out leave  of  the  master  or  officer  commanding  the  ship, 
within  the  sense  and  meaning  of  the  act  of  Congress.  I  do 
not  think  the  evidence  warrants  the  conclusion,  that  they 
left  the  ship  with  intention  to  desert,  and  not  return ;  they 
left  their  clothes  on  board,  and  the  evidence  is  very  satis- 
fectory  that  they  did  return  to  the  pier,  after  the  ship  left 
it.  But  they  were  evidently  not  very  anxious  to  get  on , 
board,  for  the  ship  was  within  less  than  half  a  mile  from 
the  pier,  and  lay  there  between  two  and  three  hours,  and 
some  twenty  or  thirty  boats  laying  there,  which  might  have 
put  them  on  board  at  the  expense  of  about  one  shilling 
each;  and  it  is  hardly  conceivable  that  they  could  have 
been  so  destitute  of  money  and  credit  as  to  be  obliged  to 
abandon  the  ship  on  this  account,  if  they  had  been  veiy 
desirous  to  get  on  board ;  the  boatmen  would  most  likely 
have  trusted  to  the  captain's  advancing  this  trifling  sum  for 
tiiem  when  they  got  on  board.  And,  besides  this,  two 
witnesses,  libby  and  Kelly,  swear  that  they  each  offered  to 
procure  them  a  boat  to  put  them  on  board  the  ship.  They 
seem,  however,  to  have  acted  on  the  assumption  that  it  was 
the  duty  of  the  master  to  send  a  boat  for  them ;  and  thajb 
they  meant  to  put  themselves  upon  what  they  considered 
iheir  strict  legal  right ;  and  if  they  had  left  the  ship  with 
the  permission  of  the  proper  officer,  they  would  have  been 
light,  and  the  captain  ought  to  have  sent  for  them.  But  i^ 
as  I  think,  the  evidence  shows  they  left  the  ship  with- 
out leave  of  the  master  or  officer  commanding  the  ship,  they 
assumed  upon  themselves  the  risk  of  not  being  able  to  re- 
turn on  board  within  the  time  limited  by  the  act  of  Con- 
gress. They  left  the  ship  upon  the  very  eve  of  her  leaving 
the  pier,  and  with  full  knowledge  that  she  was  ready  for 
sea;  and  concluding,  probably,  that  if  left  in  a  port  like 
Liverpool,  there  would  be  no  great  difficulty  in  shipping  on 
Vol.  IL  19 
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board  some  other  y^sel.    There  is  bo  reason  to  suppose 

that  the  ship  put  off  with  any  design  of  leaving  these  men  ; 

she  was  ordered  off  by  the  dock-master.    But  the  captain 

probably  thinking  that  the  men  had  done  wrong  in  leaving 

the  ship  in  the  manner  they  had  done,  and  particularly  as 

he  had  ordered  them  to  come  back  ioamediately,  considered 

himself  justifiable  in  leaving  th^n  to  get  on  board  as  well 

as  they  could ;  putting  himself  upon  what  he  thought  his 

strict  right,  and  their  duly.   And  his  rights,  in  this  reqpecl^ 

would  not  be  changed,  admitting  it  to  be  true  that  he  told 

the  boatman  who  put  him  on  board  not  to  bring  off  the 

men.    This  was  not  the  ship's  boat,  but  a  shore  boat,  in 

no  manner  under  the  auth<»i1y  and  command  of  thecaptaxu, 

nor  had  it  been  in  the  employ  of  the  ship,  except  to  put  the 

captain  onboardat  that  time.    Had  it  been  in  a  port  where 

no  other  boat  could  have  been  procured,  it  might  have  been 

considered  harsh  and  severe  in  the  captain,  if  no  more  ;biit 

there  was  a  great  many  other  boats  they  might  have  ob* 

tained  at  the  trifling  expense  of  about  one  shilliog  each. 

Under  these  circumstances,  I  think  it  is  a  case  turning  upon 

the  strict  legal  rights  of  tiie  parties;  and  as  the  evidence,  in 

my  opinion,  proves  that  the  libellants  left  the  ship  without 

leave,  they  were  bound  to  return  within  fi>rty-eight  houn^ 

inordertosaveaforfeitureof  their  wages.    I  am,  accord-' 

ingly,  of  opinion  that  &e  decreeof  the  District  Court  be  re-  i 

vera&d,  and  a  decree  entered  jfor  a  forfeiture  of  the  wages;  j 

each  parly  paying  his  own  oostB.  i 
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CliAlMANTS  V,  OhABLES  BICEEBS  AND  OTHKBS. 

Although  there  is  some  diversity  of  practice  in  the  Admiralty  Courts  as  to 
-whether  seamen,  having  a  common  interest  in  the  inmiediate  point  in  dis- 
pute, are  competent  to  testify  for  each  other;  yet  the  more  general  and 
better  opinion  ii^  that  it  should  be  considered  ao  interest  in  the  question 
only,  and  not  in  the  events  analogous  to  the  rule  adopted  in  the  courts  of 
0Qnun<»i  law,  and  that,  therefore,  the  9bjection  should  go  to  the  credit  and 
not  to  the  competency  of  the  witness. 

The  punishment  of  seamen  by  the  master,  and  continuing  them  in  his  employ 
alter  abaence  without  leaTe,  ia  a  waiver  of  aU  claim  to  forfeiture  of  wages. 

Ify  the  tmoB  of  the  act  of  Congress  of  July'aoth,  1790,  (L.  U.  &,  YoL  II,  p. 
119,)  and  according  to  the  rules  of  oonstruing  penal  statutes,  before  the 
master  can  be  made  liable  to  the  penalty  of  paying  extra  wages,  the  crew 
most  botii  have  been  put  on  short  allowance  and  the  vessel  not  have  been 
provided  as  the  act  requires. 

In  order  to  subject  the  master  or  owner  of  the  vessel  to  the  payment  of  ex- 
tra wages  for  short  allowance,  some  order  or  command  to  that  effect  must 
have  been  given,  or  there  must  have  been  some  gross  negligence  in  the 
master;  an  accidental  or  unintentional  deficiency  would  not  subject  him 
to  the  penalty. 

Qamre,  iniether  fbrfeitore  of  wagea,  for  desertion,  can  be  incurred  by  sea- 
inea,  al  the  port  of  diachai^e  where  the  voyage  lor  which  they  shipped 
tecmjnaiea. 

Thompson,  J. : — This  case  comes  up  on  appeal  from  the 
decree  of  the  District  Court  for  the  Southern  District  of 
New  York.  Several  minor  points  have  been  made  and 
argued  at  the  bar,  which  it  will  not,  according  to  the  view 
which  I  have  taken  of  &e  case,  be  necessary  for  me  to  no- 
tice. The  claim  set  up  in  the  libel  is  for  wages,  and  com- 
pensation for  short  allowance.  Exceptions  were  taken,  in 
the  court  bdow^  to  the  answer,  which,  however,  I  shall  not 
sbop  to  notice,  as  thej  appear  to  have  been  disposed  of  by 
anrangement  between  the  parties,  and  not  finally  passed 
upon  by  the  district  judge.    It  is  unnecessary  for  me,  also^ 
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to  consider  tlie  point,  whether  this  siiit  was  prematurelj 
commenced,  or  whether  that  question  was  open  for  the  de- 
cision of  the  court  below,  after  the  propeedings  before  the 
magistrate  preliminary  to  the  filing  of  the  Ubel.  That  wa- 
ges are  due,  unless  they  have  been  forfeited,  is  very  satis^ 
torUy  established  by  the  proo& ;  and  the  material  inquiries 
will  be,  whether  any  forfeiture  has  been  incurred,  and 
whether  the  libellants  are  entitled  to  the  compensation  de- 
creed by  the  District  Court  for  short  allowance. 

The  ground  upon  which  a  forfeiture  of  wages  is  set  up, 
as  applicable  to  the  whole  crew,  is,  that  they  deserted  and 
abandoned  the  ship  without  unloading  her  cargo,  and  be- 
fore the  same  was  unladen,  and  before  ten  days  had  elapsed 
after  said  vessel  had  been  safely  moored ;  and  with  respect 
to  several  of  the  Qrew,  a  forfeiture  is  set  up  on  account  of 
disobedience  of  orders  and  mutinous  conduct,  as  well  as 
desertion.  [1] 

[1]  In  OlouimanY.  Tuniaon^  1  Samner,  3t3,  Judge  Stoxy  said: — ^It  is 
commonly  enough  supposed,  that  an  absence  from  the  ship  without  leave  of 
the  proper  officer,  or  in  disobedience  of  his  orders,  constitutes  desertion.  But 
this  is  certainly  a  mistake.  Desertion,  in  the  sense  of  the  maritime  law,  is  a 
quitting  of  the  ship  and  her  servioe,  not  only  without  leave,  and  against  tha 
duty  of  the  party,  but  with  an  intent  not  again  to  return  to  the  ship-'s  duly. 
There  must  be  the  act  of  quitting  the  ship,  animo  dereUnquendi,  or  animo  mm 
rwertendi.  If  a  seaman  quits  the  ship  without  leave,  or  in  disobedience  of 
orderS)  but  with  an  intent  to  return  to  duty,  however  blamable  his  conduct 
may  be,  (and  it  is  certainly  punishable  by  the  maritime  law,  not  only  by  per- 
sonal chastisement,  but  by  damages  by  way  of  diminished  compensation,)  it 
is  not  the  offence  <^  desertion  to  which  the  maritime  law  attadies  the  extrfr- 
ordinaiy  penalty  of  forfeiture  of  all  antecedent  wages.  And  even  in  a  caM 
of  dear  desertion,  if  the  party  repents  of  his  offence^  and  seeks  to  return  to 
duty,  and  is  ready  to  make  suitable  apologies,  and  to  repair  the  injury  sus- 
tained by  his  misconduct,  he  is  entitled  to  be  received  on  board  agun,  if  he 
tenders  his  services  in  a  reasonable  time^  and  before  another  person  has  been 
engaged  in  his  stead,  and  lus  prior  conduct  has  not  been  so  flagrantly  wrongs 
that  it  would  Justify  his  discharge.  Upon  this  subject  it  is  well  known  thai 
the  maritime  law  encourages  a  reasonable  indulgence  to  human  infirmity,  and 
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With  respect  to  the  first  ground,  the  district  judge  con- 
riders  it  yet  an  open  question  whether  a  forfeiture  of  wages 

eepeciaUy  to  the  known  thoughtleesneas  and  raahnefis  of  seamen.  It  favors 
r^ientanee  and  condonation;  and  will  not  permit  a  master  to  insist  upon  tba 
utmoet  stretch  of  authority,  or  forfeiture^  luiless  there  is  a  dear  propriety  in 
exerting  it  My  learned  fliend,  Mr.  Chanoellor  Kent,  has,  in  his  Ck)mmenta* 
Ties,  (Vol  III,  Lect  46,  p.  198,  2d  edition,)  put  this  doctrine  on  its  right  foot- 
ing, and  persuaaiTely  shown  its  justice  and  sound  policy. 

^  But  there  most  not  only  be  a  desertion,  but  the  desertion  must  be  in  the 
oouTBo  of  the  voyage,  and  before  its  termination  in  the  home  port^  to  justiQr 
an  infliction  of  the  forfeiture  by  the  maritime  law.  It  is  not  sufficient  that 
there  has  been  a  desertion  after  the  voyage  has  ended,  although  it  be  within 
the  period  for  which  the  party  is  bound  to  do  duty  on  board  the  ship.  It 
must  be  dxaring  ih6  voyage.  Now,  when  is  the  voyage  ended,  in  the  sense  of 
the  maritime  law?  I  answer,  when  the  ship  has  arrived  at  her  last  port  of 
destination,  and  is  moored  in  good  safety  in  the  proper  and  accustomed  plao& 
I  do  not  say  that  the  officers  or  seamen  are  then  discharged  lh)m  any  ftither 
duty,  and  are  not  bound  to  attend  to  the  unlivery  of  the  cai^.  On  the  con- 
trary, I  maintain  that  the  seamen,  and  a  forHori  the  officers,  are  bound  to  re- 
main by  the  ship  and  watch  over  her  oonoems  and  assist  in  the  unlivery  of 
the  cargo,  if  made  in  a  seasonable  time ;  unless  there  be  some  express  or 
implied  agreement,  or  established  usage,  to  dispense  with  their  farther  ser- 
vices. There  is  a  clause  in  the  common  ship  articles,  pomted  to  this  very 
duty.  '  And  whereas,'  says  the  clause,  '  it  is  customary  for  the  officers  and 
seamen,  on  the  veBsel's  return  home  in  the  harbor,  and  whilst  her  cargo  is 
delivering,  to  go  on  shore  each  night  to  sleep,  greatiy  to  the  prejudice  of  such 
vessel  and  freighters,  be  it  fttrther  agreed  by  the  said  parties,  that  neither  of- 
ficer or  seaman  shall,  on  any  pretence  whatever,  be  entitied  to  such  indul- 
gence ;  but  shall  do  their  duty  by  day  in  discharging  the  cargo,  and  keep 
inch  watch  by  night  as  the  master  shall  think  proper  to  order  for  the  preserv- 
ation of  the  same.' " 

"  It  is  manifestly  implied  in  the  reasoning  of  that  truly  great  judge,  (pren- 
oep8  inter  parea^)  Lord  StoweU,  in  the  case  of  The  Pearl,  6  Rob.  R.  224,  which 
has  been  cited  at  the  bar.  But  it  is  still  more  directly  announced  in  the  more 
recent  case  oi  The  BaiUe  Merchaid,  Edwards'  R.  86.  In  this  latter  case, 
which  turned  upon  the  very  point,  whether  the  voyage  was  ended  by  a  mere 
arrival  in  port,  Lord  Stowell  on  that  oocauon  said :  '  By  interpretation  of  law, 
the  voyage  is  not  completed  by  the  mere  act  of  arrival  The  act  of  mooring 
is  an  act  to  be  done  by  the  crew;  and  their  dviy  eodends  to  the  Ume  offhewn^ 
Ucery  of  fte  cargo.    There  is  no  period  at  which  the  cargo  is  more  exposed 
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can  be  incorred  by  the  seamen  by  desertion,  at  tbe  pcxrl  of 
discharge  where  the  yoyage  terminates  for  whieh  tbegr 
shipped. 

It  is  unnecessary  for  me  to  decide  IIub  point  in  tihifi  case; 
and  I  the  more  readily  waive  it,  as  the  dislriet  ji^ge  seems 
ratiiier  inclined  against  a  forfeiture  of  wages  in  such  case. 
It  is,  therefore,  expedient  to  leave  it  an  open  question  until 
that  point  shall  become  the  point  in  judgment 

It  does  nc^  necessarily  arise  here,  because  if  the  seamen 
were  discharged,  there  would  be  no  desertion ;  and  I  think, 
on  an  attentive  examination  of  the  testimony,  the  weight 
of  evidence  is,  that  from  the  acts  and  declarations  of  the 
master,  the  seamen  had  good  grounds  to  conclude  that  the 
master  assented  to  their  leaving  the  yessel  as  ihey  did ;  and 
although  they  might  not  have  been  formally  discharged 
according  to  the  undeistanding  of  the  captain,  and  as  he 

tohazerd,  thaawhenitisintheMtofbeiiig^trBDafenjedfiom&ediii)  totb» 
ikore ;  and,  therefixre,  the  law,  not  onlj  the  old  law,  but  partacularlT'  the  stat" 
ute,  hy  which  the  West  India  trade  has  been  in  later  times  regulated,*  (and 
the  case  before  him  was  of  a  West  India  ship,)  'has  enjoined  in  the  strictest 
manner,  that  the  marinen  ahaU  staj  by  the  yeesel  until  the  oaigo  ia  actoally 
delivered.  I  take  this  to  have  been  always  a  part  of  the  duty  of  the  maria* 
ears;  their  contract  is  legally  understood  to  go  this  length;  and  there  never 
can  have  been  a  time  when  the  owner  was  not  entitled  to  some  consideratioB 
against  the  mariners,  on  aocount  of  the  non-completion  of  the  contraet  Thaa 
IS  a  consideration  not  in  modam  pomo^  but  it  is  a  cIyU  oompensaUoa  for  injury 
leoelved,  existing  in  aU  reason  and  justice  antecedently  to  any  statute  upon 
the  subject'  His  lordship  here  points  out  the  very  distinction  between  oases 
of  compensation  Ibr  an  impeifect  perlbrmanoe  of  the  contract,  and  cases  of 
forfeiture  for  desertion,  which  are  strictly  in  poenoTn.  And  he  afterwards  pro- 
ceeded to  decide  that  the  yojrage  m  that  case  could  not,  upon  the  true  con- 
struction of  the  statutes  on  the  subject  of  the  West  India  tn^e,  he  deemed 
to  be  ended  (not  until  the  cargo  was  unlivered,  but)  until  Uie  Tessel  was 
saiely  moored  in  the  West  India  docks ;  and  when  so  moored,  he  held  the 
Toyage  complete  and  ended,  so  that  the  forfeiture  for  desertion  would  not  a^ 
terwards  attach.  But  the  desertion  being  before  such  mooring^  he  pronounooil 
for  a  foifoiture  in  the  i 
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bias  Sworn,  yet  if  his  conduct  was  suck  as  to  'give  the  sea- 
men reasonable  grounds  to  conclude  that  they  left  the  ship 
with  His  assent,  it  would  be  harsh  to  visit  with  a  forfeiture 
of  wages  a  misapprehension .  on  the  subject.  I  forbear  to  * 
0tsybr  into  an  examination  of  the  evidence  on  this  point,  as 
I  entirely  concur  in  the  conclusion  to  which  the  district 
jtidge  has  amved. 

A  point  has  been  made  on  tiie  argument  here,  as  to  the 
competency  of  the  seamen  to  testify  for  each  other.  This 
objection  does  not  appear  to  have  been  made  in  the  court 
below ;  and  it  would  be  a  sufB^uent  answer  to  it  that  it 
comes  now  too  late.  I  would,  however,  barely  observe, 
tiukt  although  there  is  some  diversity  of  practice  in  Admi- 
iBlty  Courts  on  this  question,  where  the  seamen  haye  a  com- 
mon  interest  in  the  immediate  point  in  dispute,  yet  I  think 
die  mo?e  general  and  better  opinion  is,  that  the  objection 
should  go  to  the  credit,  and  not  to  the  competency,  of  the 
witness,  considering  it  an  interest  iu  the  question  only,  and 
not  in  the  event,  analogous  to  the  rule  adopted  in  the  courts 
of  common  law. 

The  all^ation  of  misconduct  and  disobedience  of  orders 
extends  only  to  Rickers,  Davis  and  Foy. 

Although  I  am  not  very  well  satisfied  with  the  conduct 
of  Eickers,  and  am  inclined  to  think  it  would  have  been 
dealing  justly  with  him  to  have  made  some  deduction 
•  from  his  wages,  yet  I  am  not  disposed  to  interfere  with  the 
decree  as  to  him.  The  conduct  of  Davis  and  Foy  was 
extremely  reprehensible;  and  had  it  been  treated  by  the 
captain  as  a  sufficient  cause  for  their  dismission  or  suspen- 
fton  from  duty,  it  might  perhaps  have  been  considered  jsuf- 
ficient  grounds  for  forfeiting  their  wages ;  but  the  master 
adopted  a  different,  and  probably  the  better  course,  by  pun- 
ishing and  continuing  them  in  the  discharge  of  their  duty. 
This  ought  to  be  considered  a  waiver  of  the  claim  to  a  for- 
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feitaie.  They  have  also  been  punished  by  a  deduction 
fiom  their  wages :  and  with  the  decree  of  the  Distxict  Court 
in  this  respect,  I  am  satisfied. 

The  District  Coiurt  has  also  decreed  to  all  the  libdDbntE^ 
'  except  Bickers  and  Anderson,  a  compensation  for  short  al< 
lowance. 

This  part  of  the  decree  is  not  satisfiictorily  sustained  by 
the  proo&  in  the  cause.  The  a^t  of  Congress  of  the  20th 
of  July,  1790,(a)  requires,  that  every  ship  or  vessel  belong* 
ing  to  a  citizen  or  citizens  of  the  United  States,  bound  on 
a  voyage  across  the  Atlantic  Ocean,  shall,  at  the  time  of 
leaving  the  last  port  firom  whence  she  sails,  have  on  board| 
well  secured  under  deck,  at  least  sixty  gallons  of  water, 
one  hundred  pounds  of  salted  flesh  meat,  and  one  hundred 
pounds  of  wholesome  ship-breatl,  for  every  person  on  board 
such  ship  or  vessel,  over  and  above  such  other  prt^dsions^ 
stores  and  live  stock  as  shall,  by  the  master  or  passen* 
gers,  be  put  on  board ;  and  in  like  proportion  for  longer 
or  shorter  voyages :  and  in  case  the  crew  of  any  ship  or 
vessel,  which  shall  not  have  been  so  provided,  shall  be  pu4 
upon  short  allowance,  in  tvaiery  flesh  or  breadj  during  the 
voyage,  the  master  or  owner  of  such  ship  or  vessel  shall 
pay  to  each  of  the  crew  one  day's  wages  beyond  the  wages 
agreed  on,  for  every  day  they  shall  be  so  put  to  short  al« 
lowance. 

The  specific  allegation  in  the  libel  is,  that  the  libellants  • 
were  not,  fix)m  the*  7th  day  of  April  until  the  third  day 
of  June,  1880,  during  the  voyage  from  the  port  of  Lon* 
don  to  the  port  of  New  York,  supplied  with  good  and 
wholesome  provisions  for  their  sustenance,  although  it 
was  fully  within  the  power  of  the  master,  at  all  times,  to 
have  supplied  the  same ;  but,  on  the  contrary  thereof,  they 
received  from  the  said  master  a  short  aUoiuance  o/breacL 

(a)  Vol  n,  L.  U.  a  U9,  MO.  6, 
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Tbere  is^  also,  a  general  allegation,  that  the  ship  had  not 
<m  board,  at  the  time  of  leaving  tiie  port  of  London,  well 
secured  under  deck,  the  quantity  and  quality  of  bread  and 
ptoviaions  required  bj  the  act  of  the  20th  of  July,  1790. 
.  The  master  or  owner  is  subjected  to  the  penalty  of  pay- ' 
ing  extra  wages  only  when  the  crew  shall  be  put  on  short 
allowance  of  water,  flesh  or  bread,  and  the  vessel  shall  not 
be  provided  as  the  act  requires ;  both  must  concur,  by  the 
terms  of  the  act^  and  according  to  the  rules  of  construing 
penal  statutes. 

There  is  no  complaint  of  being  put  on  short  allowance 
eixoept  as  to  bread.  This  is  the  specific  allegation  in  the 
libeL  The  allegation  tiiat  the  libellants  were  not  supplied 
with  good  and  wholesome  provisions,  and  all  the  evidence 
as  to  the  quality  of  the  provisions^  which  forms  a  consider- 
able portion  of  the  testimony,  are  irrelevant  to  the  point 
whether  or  not  the  crew  were  put  on  short  allowance  of 
bread. 

In  order  to  apply  the  evidence  to  the  question  whether, 
in  point  of  &ct,  the  crew  were  put  on  short  allowance,  it 
would  seem  necessary  to  de^ne  what  is  meant  in  the  stat- 
ute by  the  terms  short  allowance.  The  statute  has  nowhere 
defined  what  shall  be  considered  a  ftdl  allowance.  No  ju- 
dicial decision  upon  that  point  has  been  referred  to  on  the 
aigument,  nor  has  any  fallen  under  my  notice.  No  evi- 
dence has  been  given  of  any  usage  or  practice  in  the  mer- 
dhants'  service,  to  aid  the  court  in  the  construction  of  the 
statute.  Under  these  circumstances,  I  feel  some  difficulty 
in  defining  what  shall  be  considered  short  aUowance.  By 
the  act  of  ^ngress,  passed  the  1st  July,  1797,(a)  providing 
a  naval  armament,  a  pound  of  bread  a  day  is  required  to 
enter  into  the  composition  of  a  ration ;  and  in  the  absence 

(a)  YgL  HI,  L.  u.  a  e. 
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of  any  regulation  by  law  on  this  subject  id  the  meiehantB' 
aervice,  I  think  it  reasonable  to  assumethat  apovnd  of  bread 
a  day  to  each  man  would  be  a  full  allowance  of  thatartioldy 
and  anything  lees  than  that  would,  of  couxae,  be  short  allow- 
anoe.  To  subject  the  master  or  owners  to  the  extra  wages, 
the  crew  must  be  put  npon  short  allowance ;  by  which  I 
should  understand  that  there  must  be  some  older  or  com- 
mand to  that  effect  given,  or  so^ie  gross  negligence  in  the 
master.  An  accidental  or  unintentional  •  d^ciency  in 
weight  would  not  subject  the  master  or  owner  to  the  pen- 
alty. 

If  the  evidence  in  the  cause  is  examined  with  tiiis  vat- 
derstanding  of  the  law,  it  appears  to  me  very  clearly  that 
the  crew  were  not,  in  point  of  fisu^t,  put  upon  short  allowa&oe 
in  bread. 

The  witnesses  on  thcpart  of  the  libeUanti,  with  the  sin- 
gle exception  of  Ellison,  whose  testimony  is  very  unimpor- 
tant, consisted  of  the  crew  themselves ;  and  all  of  them, 
except  Bickers  and  Anderson,  claiming  oompensation  for 
short  allowance.  Although  they  were  competent  witnesses, 
yet  they  were  so  directly  interested  in  the  question,  thai 
iheir  testimony,  when  broughtin  conflict  with  other  witnesses^ 
ought  to  be  received  with  caution.  But  I  do  not  perceive 
that,  upon  the  inquiry  as  to  short  allowance  in  bread,  there 
is  any  material  conflict  The  crew  in  answer  to  the  in*> 
quiry,  speak  very  generally  that  they  were  put  on  short 
allowance,  some  fixing  one  time  and  some  another ;  most  of 
them,  however,  fix  the  7th  of  April.  But  when  they  epeak 
of  short  allowance,  I  understand  them  to  mean  short  of  a 
pound  a  day.  Foy  says  they  were  put  on  short  allowance, 
and  yet  says  a  pound  of  bread  a  day  was  weighed  out  to 
tiiem.  Shaply  says  iJiey  were  put  on  short  allowance,  or 
if  put  on  full  allowance,  they  did  not  get  it.  Bickers,  who 
was  too  unwell  to  do  duty  almost  the  whole  voyage,  says 
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tba  ere w,  one  day  when  he  came  on  dedc,  weore  complaining 
Ihat  tfaey  were  short  of  bread.  He  asked  them  to  show  it  to 
hioif  and  he  considered  it  a  little  short  Some  days 
ader  they  were  again  complaining,  and  he  saw  lor  several 
evenings  afterwards  the  brciid  in  the  barge,  and  in  his  judg- 
mentitfell  short  in  weight  These  witnesses  evidently 
mean  by  short  allowance  of  bread,  short  of  a  pound  a  day 
to  each  man«  But  this  question,  it  appears  to  me,  must  be 
put  at  rest  by  the  testimony  of  the  steward  and  first  mate* 
It  is  worthy  of  notice,  however^  that  Bickers'  testimony  is 
rendered  a  little  suspicious  by  that  of  Morgan,  one  of  the 
passengers,  who  represents  him  as  being  the  great  cause  of 
the  difficulty  between  the  captain  and  crew. 

Dearbome^  the  steward,  says,  after  being  out  about  twenty 
days  from  London,  the  crew  were  put  on  short  allowanoe 
of  bread.  He  does  not  explain  wha^  he  means  by  short  al- 
lowance^ but  goes  on  to  state  that  the  allowance  was  apound 
a  day  per  man.  He  weighed  it  by  order  of  the  captain 
about  a  dossen  times,  and  marked  the  barge  where  the 
eleven  pounds  came ;  and  when  he  measured  it,  he  believes 
be  put  in  the  same  quantity  as  when  he  weighed  it  That 
on  the  night  of  the  difficulty  with  Foy,  he  went  forward 
and  called  for  the  barge  at  the  forecastle  door.  Foy  handed 
it  to  him,  and  said,  *'  do  not  put  much  in  to-night,  I  am 
OMning  aft  to  kick  up  a  row  with  the  captain."  He,  how 
ever,  gave  them  their  Jiill  allowance.  Howe,  the  chief  mate, 
says,  after  being  out  about  a  week  or  ten  days  from  London, 
the  crew  were  put  upon  a  pound  of  bread  a  day.  The  cap- 
tain ordered  him  to  see  the  crew  had  each  a  pound  of  bread 
it  day ;  and  he  goes  on  to  state  that  when  the  vessel  ar- 
rived in  New  York,  there  was  on  board  from  five  to  seven 
himdred  weight  of  bread,  and  five  barrels  of  beef  and  pork; 
ao  that  there  could  have  been  no  possible  inducement  to 
put  the  men  on  short  allowance.    He  says,  also,  that  when 
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they  left  London,  the  bread-room,  which  will  hold  about 
twenty-two  hundred  weight,  was  nearly  full ;  a  hundred  or 
two  weight  would  have  nearly  filled  it  There  is  evidence 
also  leading  pretty  satis&ctorily  to  the  conclusion,  that  the 
bread  was  wasted  by  the  crew,  and  that  their  complaints 
were  entirely  unfounded ;  and  I  cannot,  from  an  attentive 
examination  of  the  evidence,  resist  the  conclusion,  that  l3ie 
crew  were  not,  in  point  of  fact,  put  upon  short  allowance  of 
bread,  within  the  sens^  and  meaning  of  the  act  of  Congress ; 
and  they  were  not,  of  course,  entitled  to  any  extra  pay  on 
that  account. 

If  the  evidence  upon  this  point  struck  me  as  nearly  bal- 
anced, or  but  little  preponderating  in  &vor  of  the  appellants, 
I  should  not  think  proper  to  disturb  the  decree,  especially 
as  some  of  the  witnesses  were  in  the  court  examined  in  open 
court,  and  a  better  opportimity  afforded  of  judging  of  their 
credibility.  But  as  I  am  so  strongly  impressed  from  the 
evidence,  when  taken  all  together,  with  the  injustice  of  the 
claim  for  short  allowance,  I  cannot  consent  to  impose  it 
upon  the  appellants.  This  must,  accordingly,  be  expunged 
from  the  decree  of  the  District  Court,  which  is  in  all  other 
respects  affirmed ;  but  no  costs  on  the  appeal  to  be  allowed 
on  either  side. 
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The  act  of  CongreaB  of  August  2, 1813,  (L.  U.  S.,  Vol  H,  p.  611,)  giving  to 
the  State  courts  jurisdiction  in  certain  specified  cases  of  penaltiea,  incunred 
under  the  laws  of  the  United  States,  must  be  considered  j^ro  tonto  a  repeal 
of  the  Judiciary  Act  of  1789,  whereby  exclusive  original  cognizance  of  Uie 
same  was  given  to  the  District  Courts. 

OopgresB  may  vest  exclusively  in  the  courts  of  the  United  States  all  the  Jndl- 
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dal  power  of  the  United  States;  and  no  part  of  the  criminal  jnrifldiction 
of  the  United  States  can,  consistently  with  the  oonstltation,  be  delegated 
to  the  State  tribonals. 

The  State  courts  may  exercise  jurisdiction  in  all  cases  authorized  by  the  laws 
of  the  State,  and  not  prohibited  by  the  exdusiYe  jurisdiction  of  the  federal 
courts.  CJongress  may  revoke  and  extinguish  the  concurrent  jurisdiction 
of  the  State  tribunals  in  eveiy  case  in  which  the  sulject-matter  can  •con- 
stitationally  be  made  cognizable  in  the  federal  courts.  But  without  an  ex- 
press provision  to  the  contrary,  the  State  courts  will  retain  a  concurrent 
Jurisdiction  in  all  cases  where  they  had  jurisdiction  originally  over  the  sub- 
ject-matter. It  18,  however,  optional  with  the  State  courts  to  exercise  suoh 
Jurisdiction  or  not 

The  United  States  and  the  State  governments  are  not  to  be  considered  as  ea- 
tirely  foreign  to  each  other.  Although  the  laws  ol  one  State  may  be 
deemed  as  ibreign  in  relation  to  the  government  and  citizens  of  another 
State,  because  in  no  sense  binding  without  the  jurisdiction  of  the  State; 
yet  the  laws  of  the  United  States  are  not  to  be  considered  as  the  laws  of 
a  foreign  government^  but  rather  as  laws  bindizig  on  the  same  people  as 
the  government  and  laws  of  the  several  States. 

The  State  courts  are  not  inferior  tribunals  in  the  sense  of  the  constitution. 
Congress  cannot,  therefore,  compel  them  to  entertain  jurisdiction  in  any 
case ;  but  leaves  them  to  consult  their  own  duty-fh>m  their  own  State  a»- 
thority  and  organization. 

The  jurisdiction  of  the  State  courts  over  federal  causes  is  confined  to  dvil  ac- 
tions for  civil  demands,  or  to  enforce  penal  statutes.  They  have  no  crimi- 
nal jurisdiction  over  offences  exclusively  existing  as  offences  against  tho 
United  States. 

Actions  for  penalties  being  foimded  upon  the  implied  contract  which  every 
person  enters  into  with  the  State,  to  observe  its  laws,  are  dvil  actions  both 
in  form  and  substance. 

In  suits  for  penalties  incurred  under  the  act  of  Congress  of  August  2,  1813, 
(U  of  U.  a,  Vol  II,  p.  611,)  giving  a  moiety  to  the  United  States  and  the 
other  moiety  to  the  collector  or  informer,  the  State  courts  have  jurisdiction. 

The  United  States  are  a  body  corporate,  having  capacity  to  contract  and  to 
take  and  hold  property,  and  in  this  respect  stand  upon  the  same  footing 
with  other  corporate  bodies ;  and  if  they  prosecute  their  suits  in  the  State 
courts  and  avail  themselves  of  the  State  laws,  such  State  process  as  they 
use  for  the  purpose  of  enforcing  their  rights,  must  be  subject  to  the  State 
law. 

Where,  therefore,  one  committed  to  prison  upon  a  judgment  recovered  against 
him  as  biul,  in  a  suit  for  a  penalty,  under  the  act  of  Congress,  of  August  3, 
1813,  brought  in  a  State  oonrt^  was  dischaiged  from  imprisonment  under  a 
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lam  of  ^  States  and  tbe  defendant  plead  BOoh  discharge  in  bar  cf  an  ao> 
tlon  of  debt  brought  by  the  United  States  on  the  bond  given  for  the  jail 
liberties,  it  was  held  that  the  plea  was  g^ood,  and  a  jodgment  rendered  upon 
a  demtnrer  to  the  plea  was  reyeised. 

Thompsok,  J. : — ^Thifl  case  comes*  up  on  a  writ  of  error 
to  the  District  Court  of  Yermont.  It  was  an  action  of  debt 
brought  by  the  United  States,  as  assignees  of  the  sheriff  of 
Aeoounfy  of  Bennington,  and  State  of  Vermont^  on  a  bcmd 
given  for  the  libertieB  of  the  prison ;  the  action  being  for 
an  escape  in  violation  of  the  bond.* 

The  defendants  set  up  as  their  defence :  1st  That  the 
judgment  leoovered  against  Steamsy  and  upon  whioh  he 
was  committed  to  prison,  was  as  bail  for  one  William  S. 
Cardell,  who  was  prosecuted  in  the  Bennington  County 
Court  of  the  State  of  Vermont,  for  a  penalty  incurred  under 
the  act  of  Ccngress  of  the  2d  August,  1818,(a)  entitled 
"  An  Act  laying  duties  on  licences  to  retailers  of  wine,  spir- 
ituous liquors  and  foreign  merchandise,"  and  alleging  such 
judgment  was  void  for  want  of  jurisdiction  in  the  State 
court  to  entertain  such  suit  2d.  That  Steams,  after  his 
oommitment,  and  before  his  escape,  was  discharged  jQrom 
imprisonment  under  the  law  of  the  State  of  Yermont  rela- 
tive to  poor  prisoners. 

To  these  pleas' there  was  a  general  demurrer  and  joinder, 
and  the  District  Court  gave  judgment  for  United  States 
upon  the  demxurrer. 

The  ground  upon  which  the  first  plea  is  attempted  to  be 
sustained  is,  that  the  State  Court  of  Yermont  had  no  juris- 
diction in  the  original  oafuse  out  of  which  the  Aotion  in  the 
Biatriot  Court  grew.  It  would  certainly  be  going  veiy 
great  lengths  to  look  back  now  to  the  original  cause  of  ac-  * 
tion.    A  judgment  having  been  recovered  against  Cardell, 

(•)yoLir,L.tT.a6iL 
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like  origiiiid  cinder,  without  interposiiig  any  objection — 
and  a  judgment  against  Steams,  his  bail — ^and  no  objection 
made  until  suit  is  brought  upon  the  bond  for  the  jail  lib- 
erties, I  am  not  prepared,  however,  to  saj  that  if  the 
cniginal  cause  was  coram  nonjudice^  and  absolutely  yoid,  it 
would  be  too  late  to  take  advantage  of  it  Under  the  Ju- 
diciary Act  of  1789,(a)  exclusive  original  cognizance  is 
given  to  the  District  Courts  in  all  suits  for  penalties  a&d 
jforfeitures  incurred  under  the  laws  of  the  United  States ; ' 
but  by  the  act  under  which  the  penalty  in  question  was 
incuiredi  jurisdiction  is  given  to  the  State  courts  in  certain 
q)ecified  caseB,(i)  within  which  I  must  presume  the  preaeat 
falls,  as  the  plea  contains  no  averment  to  the  contrary. 
This  act  must,  therefore,  be  considered  pro  ianio  a  repeal  of 
the  Judiciary  Act  of  1789^  and  unless  unconstitutional^ 
must  give  jurisdiction  to  the  State  courts.  There  has  been 
great  diversity  of  opinion  entertained  by  different  courts  and 
different  judges  in  the  United  States  upon  the  question  how 
fiur  it  was  competent  for  Congress  to  give  jurisdiction  to  the 
State  courts  in  cases  coming  under  the  laws  of  the  United 
States.  The  cases  in  which  these  opinions  have  been  drawn 
forth,  have  generally  been  criminal  cases  arising  upon  Aa- 
heas  corpus. 

It  seems  to  be  admitted  by  all,  that  Congress  may  vest 
esLclufiiyely  in  the  courts  of  llie  United  States,  all  the  judi- 
cial power  of  the  United  States,  but  whether  imperative 
upon  Congress  so  to  do  is  a  point  upon  which  some  diver- 
sity of  opinion  has  been  entertained.(c)  And  it  seems  to 
be  admitted,  also^  thai  no  part  of  the  criminal  juriadiotion 
of  the  United  States  can,  ixmsistentlywidiiheconstitotioiiy 


(«)  T0L  n,  II  u.  s.  see.  9,  p.  sa 
^)  ToL  IV,  L.  U.  a  6X3,  MOL  ft. 
(e)lWheaL304. 
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be  delegated  to  the  State  tribunals.[l]    And  the  Judicial 
Act  of  1789  gives  to  the  courts  of  the  United  States  ex- 

*  [1]  That  there  are  no  equity  courts  in  the  State  in  which  the  Court  of  the 
United  States  is  held,  nor  laws  regulating  the  practice  in  equity  casei^  does 
not  prevent  the  exercise  of  equity  jurisdiction  in  the  courts  of  the  United 
States  which  are  bound  to  proceed  in  equity  causes  according  to  the  priodr 
pies,  rules  and  usages  which  belong  to  courts  of  equity,  as  contradistingoiBli- 
>  ed  from  courts  of  common  law.  (GavMS  v.  i2ej/J  15  Peters,  9.)  The  piaotiee 
of  the  English  Court  of  Chancery  is  the  practice  of  the  courts  of  equity  of  the 
United  States.  [Thu  Stale  of  Rhode  Island  v.  The  Staie  of  MaasachweUs,  14 
Peters,  210.)  The  Supreme  Court  is  one  of  limited  and  special  original  Juris- 
diction ;  its  action  must  be  confined  to  the  particular  cases,  controversies  and 
parties  over  which  the  constitution  and  laws  have  authorized  it  to  act ;  and, 
any  proceeding  beyond  ,the  limits  prescribed,  is  coram  fion  judioef  and  a  nul* 
lity.  (lb.  12  Peters,  65*7.)  The  Circuit  Court  has  full  jurisdiction,  in  equily, 
in  cases  of  fraud,  to  the  same  extent,  and  with  the  same  limitations^  as  the 
State  courts  of  equity.  {Chtdd  v.  Gouid^  3  Story's  Rep.  516.)  The  ooorts  oi 
the  United  States,  as  courts  of  equity,  possess  jurisdiction  to  maintain  soito 
in  favor  of  legatees  and  distributees  for  their  portion  of  the  estate  of  the  de- 
ceased, notwithstanding  there  may  be,  by  the  loccd  jurisprudence,  a  remedy 
at  law  on  the  administration  bond  in  favor  of  the  party.  This  dass  of  cases 
is  of  concurrent,  not  of  exclusive  jurisdiction.  {Pratt  y.  Norihamf  5  Mason, 
95.)  Their  equity  jurisdiction  is  not  limited  or  restrained  by  the  local  reme- 
dies in  the  different  States;  it  is  the  same  in  all  the  States,  and  is  the  same 
which  is  exercised  in  the  land  of  our  ancestor^  from  whose  jurisprudence  our 
own  is  derived.  (75. 105 ;  Fletcher  v.  Mortyt  2  Stoiy's  Rep.  555.)  And  its 
equitable  jurisdiction  may  be  exercised,  although  the  case  be  not  remediablo 
in  the  State  court  {Fletcher  v.  iforey,  2  Stoiy*s  Eep.  567.)  The  courts  of 
the  United  States  have  an  exclusive  maritime  jurisdicUon,  extending  as  fiur 
as  the  tide  ebbs  and  flows.  Those  who  furnish  supplieiB,  Ac,  for  vessels  in 
foreign  ports,  or  in  a  State  where  the  owners  do  not  reside,  have  liens  on  the 
vessels,  which  they  may  enforce  in  a  court  of  maritime  jurisdiction,  and  the 
decree  binds  all  parties  interested.  {Thoma  v.  Sonthard^  2  Dan%  461.)  A 
steamboat  having  been  libeUed  in  a  federal  court  having  maritime  juriidio* 
tion  in  another  State,  and  that  court  having  directed  a  sale  of  the  boat^  and 
distributed  the  proceeds  among  various  persons  who  became  partiei^  and 
established  claims  for  which  the  boat  was  liable ;  and,  having  made  a  final 
decree,  settling  the  respective  rights  of  the  owners,  claimants  and  mortgagees 
of  the  boat;  and  the  decree  being  pleaded  in  a  suit  in  Kentucky,  this  oooit 
presumes,  nothing  appearing  to  the  oontzazy,  that  that  oourt  had  jurisdictiOB 
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elosiye  jurisdiction  of  all  crimes  and  offences  cognizable 
binder  the  authority  of  the  United  States,  except  when  the 


in  rem,  aaad  of  all  the  matters  embraced  by  the  decree ;  and  holds  it  oondn- 
mwe  and  final,  notwithstanding  the  suit  here  was  previooslj  commenced  upon 
some  of  the  same  daims.  lb.  The  appearance  of  parties  will  enable  a  court 
of  maritime  jurisdiction  to  proceed  upon  contracts  relating  to  a  yeasel,  though 
the  claims  are  not  such  as  to  give  jurisdiction  tn  reTTk  Jb»  483.  In  aeon- 
traei  between  a  mortgagor  and  a  mortgagee,  bemg  citizens  of  different  States^ 
an  ejectment  bill  to  foreclose  may  be  brought  in  a  court  of  the  United  States, 
by  the  mortgagee  residing  m  a  different  State.  {McDonald  v,  SmaJUey^  1  , 
Petera,  620.)  A  cross  bill  in  the  same  court,  or  an  injunction  bill  to  stay  the 
proceedlnga  in  a  suit  pending,  or  to  obtain  relief  against  a  judgment  reoov- 
erod  hi  the  same  Circuit  or  District  Court  of  the  United  States,  between  the 
same  parties^  or  their  representatiTes,  is  not  an  origmal  suit  or  proceeding 
within  the  meaning  of  that  provision  of  the  judiciary  act  of  the  United  States 
whfoh  probit»ts  the  bringing  of  a  dvil  suit  before  a  Circuit  or  District  Courts 
by  original  proceas,  against  an  inhabitant  of  the  United  States,  in  aoy  other 
difltriot  than  that  of  which  he  is  an  inhabitant,  or  in  which  he  is  found  at  the 
time  of  serving  the  writ  {BaiM  v.  Dtlaioan,  5  Paige,  299.)  Where  a  Circuit 
Court  of  the  United  States  has  jurisdiction  of  a  cause,  the  Court  of  Chaiucery 
of  a  State  will  not  hiquire  into  the  regularity  of  its  proceedings  as  to  mere 
matten  of  practice,  in  a  new  suit  founded  upon  the  decree  of  such  Circuit 
Court  Ih.  Where  the  amount  claimed  in  the  bill  was  less  than  one  thou- 
sand dcdlan^  the  amount  required  to  give  jurisdiction  in  appeals,  and  writs  of 
enor,  the  appeal  was  dismissed,  although  the  title  to  land  might  be  inquired 
into  Incident^y.  {Bcank  of  Alexandria  v.  Ebof,  *l  Peters^  168.)  The  jurisdic- 
.  tion  of  the  District  Court  of  the  United  States  for  the  district  of  Alabama^  and 
tiie  right  of  the  plaintiff  to  prosecute  his  suit^  having  attached  by  the  com- 
menoement  of  the  suit  in  the  District  Court,  the  right  cannot  be  taken  away 
or  airested  by  any  proceedings  in  another  court  An  attachment  of  the  debt 
by  the  process  of  a  State  court  after  the  commencement  of  a  suit  in  a  court 
of  the  United  States,  cannot  affect  the  right  of  the  plaintiff  to  recover  in  the 
suit  ( WaUace  v.  Jf '  ConneO,  1 3  Peters,  136.)  The  settled  construction  given 
.by  the  Supreme  Court  to  the  25th  section  of  the  judiciary  act  of  1*789,  is, 
-that  to  bring  a  case  within  the  reach  of  the  section,  it  must  appear  on  the 
fi^e  of  the  record  of  the  State  court,  either  by  express  terms,  or  by  clear  and 
necessary  intendment,  that  the  question  of  a  construction  of  a  clause  of  a 
Btatuto  of  the  United  States  did  actuaUy  arise  in  the  State  court  (The  Ocean 
Insutrcmee  Company  v.  FoUeys,  13  Peters,  157.)  To  give  the  Supreme  Court 
i^the  United  States  jurisdiction  under  the  25th  section  of  the  judiciary  act^ 
VOL.  IL  20 
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]ims  of  the  United  Stotes  shall  otherwise  povida    And 
we  acoordiDgl J  find,  in  various  acts  of  Congiett,  ibis  iXeBsr- 

fnacimfefnMig^frQm  the  iNghait  ooortof  a  Steto»  it  rnvrtboappaven^i^ 
tiw  ncord  that  the  State  oourt  did  dedde  in  &Tor  of  the  vaUdity  of  the  sfea*- 
Qte  of  the  State,  aad  the  oonatitatkmallty  of  whkh  is  faroaght  in  qoeetion  on 
■the  vritoferrer.  TwothingBmostheappueDtin  tfaexeooid:  flnl^thatooa 
of  the  qaeetionB  stated  in  the  3&th  seotioa  did  arise  in  the  State  court;  and 
«eeoiidlj,  that*deoiiieii  mm  aotoaUy  made  thereon  by  the  same  court  In 
■the  manner  leqaired  by  the  seetien.  {MoKinmffr,  OcurvU,  12  Feterai>6&) 
^nie  kxMil  laws  of  a  State  of  the  United  Stateecan  neTereonferjiirisdietiaB 
on  the  oooitB  of  the  Uaited  States;  the  JurisdicticA  miwt  be  Tested  by  the 
IfeWB  of  the  United  States.  {The  Steamboat  Orieane  ▼.  Tkoebw,  11  Peteq^ 
-ns.)  Where  a  oaose  in  ehanoeiy  inyol?«s  a  naked  ifaestfoa  of  titie,  6ie  suit 
is  ]oo4  and  u«t  be  bioae^t^in  the  Circoit  Oomi  of  that  dirti^ 
ksKlsfie.  (JfaMteY.iratti,6Qraneh,  14a)  Butif itiB»caseof eontiM^ 
or  trast^  or  ftand,  the  prind|des  of  equity  giro  the  oourt  jorisdiotwn  wherevar 
the  defendant  may  be  found;  and  the  droomstanoe  that  aqaertion  of  title 
may  be  invoWed  in  the  hiqoiry,  and  eren  oonstitate  the  essential  pohi^OD 
yMdti  the  esse  depends,  will  not  deprive  the  oourt  of  its  jurisdiction.  Jh, 
In  cases  invohing  trust,  eontnot^  w  flwnd,  a  oourt  of  equify  has  jurisdJMfiQn 
m  pereonam,  lehererer  the  peraon  of  the  defendant  is  even  oasnallt^  to  ka 
Jbond  within  its  juifsdietion,  although  it  may  be  uaaUe  to  enfefce  itedssni 
Ai  rant  the  property  m  oontrorei^  being  out  of  its  jurisdiction,  lb.  She 
courts  of  the  United  States  have  equity  juiM&etion,  to  leaejadaoonteafltan 
tfae  ground  of  tend,  «Aer  one  of  tiie- parties  to  it  has  bean  proceeded  agateit 
an  the  low  side  of  the  court)  and«  judgment  has  bean  obtained  agafast  Mm 
'ferapartof  the  money  stipulated  to  be  paid  by  the -oantmet  (Bpywtf. 
0hNMlv,  8  Peten,  Sia)  In  the  courts  of  the  United  States,  the-i 
vqol^aretobenotaeoapdiiig'tothe  piaettoe  of  Slate  coortB,  bat  i 
to  the  prindpies of  eqmty  as  ^bstingairiied  and daifaied hrthnt  < 
-vdVkh  we  derive  our  knowledge  of  those  principles.  (AlfMHmi  t.  CoatiMl 
.3  Wheal  312, 333;)  Oonatotently' witifr  this  doctrine^  it  mi^  be  admitted  tfa«t 
winre,  by  the  Btatatas  of  «  State,  a  title  which  would  otherwise  be  deeaMd 
aardy  equitable^  {arecogBiEedasalegaltitle^  or  a  title  which  would  be  go^ 
at  hiw,  is,  nider  cfaxmmstaaeea  of  an  equitable  nature,  ^adasnAby  aoohafeaft- 
tHe  tobe  Toid,  the  rigiits  of  tiie  paHaes^  in  sodi  case,  msy  baasMOIx  aooM- 
*««d  in  a  suit  at  law  in  the  ooorts  of  the  United  States,  as  they  would  be  fa 
imyBtato  court  (/».)  It  has  been  settied,  on  great  daffibevataon,  that  this 
oont  may  exerraM  its  original  jurisdiction  hi  saits  againat  a  State,  under  the 
r^aUiorily  confeired  by  theooD8tiUltio^  omI  ezfartifig-actscrCoBgraaa.  {£Mi 
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^m^n  is  exprmLj  made,  and  is  done  not  by  way  of  grant 
elf  any  power  but  to  remove  a  dIsalMlity  created  by  tiie  Jn- 


iflihaJereegv.  Stale  €f  New  Tork,bTetenf2Sl.)  The  United  States  Court 
has  joiisdiction  on  appeal  from  the  Sapreme  Court  of  the  State  of  GQiio,  in  a 
aMe  when  vns  drawn  in  qnestlon,  at  the  trial,  tibe  ooMtr«otioQ  of  the  act  bgr 
.%hich  Yiiglsia  ceded  the  tenStorf  Ae  chdmed  nortii-weat  of  the  Ohio  riirar 
to  the  United  States,  and  of  the  resoltttion  of  Congress  aocepting  the  deed  of 
pcajoe,  4Uid  the  acts  of  Congress  prolonging  Che  time  of  completing  tfHes  to 
kad  withhi  the  Titghda  mflftaiT  ieser?ation ;  the  decision  ^  the  Supreme 
OoQit  of  OWo  having  been  agahist  the  title  set  np  nnder  the  aotsof  Congroes. 
{WUUiee  V.  Poarber,  6  Peters,  680^)  I^  upon  a  contract  of  sale,  the  poxchaser 
|Miy  a  part  of  the  pnrdiase-money,  and  give  his  bond  Ibr  the  balance,  and 
agree  to  ghra  a  mortgage  npon  tiie  property  pnrohased,  to  secore  the  pay- 
ment of  the  bond,  but  fluls  togire  H^  and  the  vendor  afterward  conveys  the 
prt^rly  to  another  person ;  the  court  wffi  decree  the  re-payment  of  the  sum 
paid,  and  that  the  bond  be  delivered  up  and  cancelled.  {Castor  v.  IBichd,  4 
Wash.  0.  C.  191.)  It  is  not  sufficient  to  oust  the  jurisdiction  of  the  eqnify 
Side  of  the  court,  that  the  plaintiff  has  a  remedy  on  the  common  law  side; 
unless  it  appear  that  sudi  remedy  be  adequate  and  complete  to  the  object  of 
the  suit.  <My0r  v.  ^PbvXkrod,  4  Wash.  C.  0.  340.)  Although  a  legatee  has 
a  remedy  at  eommmi  law,  by  the  law  of  Pemu^lvania,  this  does  not  oust  the 
JarisdieCion  of  the  equi^  side  of  the  Circuit  Courts  of  the  United  States.  To 
eflbot  that,  Xtud  common  law  side  of  those  cour(|  must  be  able  to  afford  fiiB, 
complete,  and  adequate /emedy.  Jb.  The  Judicial  power  of  the  United 
tEkates  extends  to  all  cases  atish^  under  the  c^nstitntiQn  and  taws  of  the 
genend  ginwnment ;  but  the  ibderal  courts  con  only  exeraise  judicial  powter 
lnciao»hilHdchlthaabeendelegaited.tethembythelawsofCongrass.  Ih, 
The  aet  of  15th  February,  1919,  extends  the  jurisdiotion  of  the  Girouit  Courts 
«f1hetrnited  States  to  suits  botii  at  law  and  hi  equify,  arishig  under  the 
patent  laws;  but  it  does  not  render  the  jurisdiction  of  those  courts  exclusive 
Sn  such  csaee.  Ih,  In  tiie  case  of  ikowOi  y.  RmdoMi  10  Peters,  366,  the 
6oart  TCVised  411  the  cases  of  juriadietiott  under  the  25th  section  ^f  the  judid* 
ify  act,  and  lAld  down  the  law  as  they  wiAed  it  to  be  understood.  (€%att- 
Utm  V.  UoitgweHity  12  Peters,  56^.)  Jurisdictton  is  the  power  to  hear  and 
Aetenmne  the  subject-matter  in  contvovensy  between  parties  to  a  suit ;  to 
adjudicate  or  exereise  any  judidal  power  over  them.  (Thb  BMt  of  Rhods 
idand  v.  fhs  ChmmonweaUh  of  MoMockiueUs,  12  Peters,  65T.)  And  no  court 
can,  In  the  ordinary  adrnfadstratioii  of  justice  in  common  law  proceedings; 
ScnreiseJitfiBdietloa  over  a  party,  unices  he  shall  vduirtarily appear,  oris 
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diciary  Act  of  '89.  In  the  case  of  Martin  v^  Jfore,{a)  it  was 
held  by  the  Supreme  Court  of  the  Fnited  States  that  Coa- 

(a)  5  Wheat  1. 

found  within  the  joriadictikm  of  the  oourt  so  as  to  be  aerved  with  prooeaa 
fiueh  piooen  cannot  reach  the  parfy  bejond  the  tenitorial  Joriadidion.  IK 
The  Ciicait  Oonrt  of  the  United  States  cannot  entertain  a  bill  of  revivor 
where  the  oontroyerey  which  it  seeks  to  reviTC  is  now  between  dtiaens  oi 
the  same  State,  though  the  parties  hi  the  origiDal  bill  were  dttsens  of  differ- 
ent States.  As  where  a  bill  <^  reviyor  was  brought  by  an  adaunistnitoi^ 
who  was  a  dtisen  of  the  same  State  with  the  defendant^  though  his  intestate 
was  of  a  different  Statei  (Clark  y.  MatihaoBonf  3  Sumner,  202,)  Bnt  whers 
the  parties  are  dtiizens  of  different  States  at  the  commencement  of  the  soil; 
a  subBe<)uent  change  of  donudl  and  dtizenship  will  not  oust  the  jurisdiction^ 
lb.  The  courts  of  the  United  States,  under  the  patent  law  of  Julj  4th,  1886^ 
hare  exdudye  cognizance  <^  suits  in  equity,  relatire  to  mtoifeiing  patents^ 
ia  cases  where  the  courts  under  that  law,  is  authorised  to  dedare  tiie  patent 
inopwatiye  and  void,  either  wholly  or  in  part^  or  as  to  any  particular  portion 
of  the  nmtedState&  {Cftbaony,  Woodworih,  8  Paige,  132.)  A  Circuit  Court 
sitting  as  a  court  of  law,  may  direct  crediti  to  be  giyen  on  a  Judgment  in 
ftyor  of  the  United  States,  and  may  consequently  examine  the  gnmnds  on 
whidi  Budi  credits  are  daimed,  and  may  direct  exeoutbn  to  be  stayed,  oBta 
such  inyestigation  shall  be  ij^a  (The  V,  &  y.  McLemorej  4  Howard,  286.) 
But  it  cannot  entertain  a  bill  on  the  equity  side,  for  a  perpetual  injunction 
against  the  United  States,  from  proceeding  upon  sudi  judgment  lb.  A 
decree  or  judgment  cannot-  be  giyen  against  the  United  States  ibr  costs.  Ih, 
The  Oirouit  Court,  as  a  court  of  equity,  poaaesses  no  revisory  power  over  the 
State  courts,  in  the  exercise  of  their  jurisdiction.  (Toibey  y.  The  OowOy  tf 
BrisMt  3  Story's  Bep.  800.)  The  Circuit  Court  has  ample  power  to'entortain 
a  cause  oyer  which  the  Steto  oourt  has  jurisdiction,  provided  the  Circuit 
Court  haye  fhll  concunent  jurisdiction.  lb.  When  the  Circuit  Court  poa* 
Besses  a  fiill  juriadiction  oyer  a  case,  and  the  party  has  rights  which  he  is 
entitied  to  haye  protected  by  its  authority,  the  exidtonce  of  concuirent  juris- 
diction in  a  State  courts  will  not  authorize  it  to  decline  jurisdiction  oyer  the 
cause ;  Stoiy,  J.  /&,  8ia  Although  a  party  may  haye  the  right  to  sue  in 
the  courts  of  the  United  States,  he  still  may  elect  to  proceed  in  the  State 
oourt.  (Da(tfieldY.  The  SUUe  of  lUinois,  2  Hill,  160.)  The  jurisdiction  of 
Courts  of  Probate  in  Louisiana,  is  confined  to  cases  which  seek  an  account 
and  settlement  of  effects  presumed  to  be  held  by  the  representatiye  of  a  suo^ 
oession.    It  has  not  jurisdiction  oyer  cases  of  alleged  fraud  or  waste,  or  em- 
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gress  cannot  confer  jorisdiction  upon  any  cohtIb  but  sucH 
as  exist  under  the  constitution  and  laws  of  the  United 
States ;  although  the  St^te  courts  may  exercise  jurisdiction 
in  cases  authorized  by  the  laws  of  the  State,  and  not  prohib* 
ited  by  the  exclusive  jurisdiction  of  the  Federal  Courts. 
Chancellor  Kent(a)  says :  ''  The  conclusion  then  is,  that  in 
judicial  matters  the  concurrent  jurisdiction  of  the  State  tri- 
bunals depends  altogether  upon  the  pleasure  of  Congress, 
and  may  be  revoked  and  extinguished  whenever  they  think 
proper,  in  every  case  in  which  the  subject-matter  can  con* 
fititutionally  be  made  cognizable  in  the  Federal  Courts ;  .and 
that  witihout  an  express  provision  to  the  contrary,  the  State- 
courts  will  jetain  a  concurrent  jurisdiction  in  all  cases 
wh^re  Ihey  nad  jurisdiction  originally  over  the  subject- 
matter." 

There  are  numerous  acts  of  Congress  in  which  duties 
have  been  imposed  on  State  magistrates  and  courts,  and 
by  which  they  have  been  invested  with  jurisdiction  in  civil 
suits,  and  over  complaints  and  prosecutions,  in  cases  for  fines, . 
penalties  and  forfeitures  accruing  under  laws  of  the  United 
States ;  and  it  seems  to  be  pretty  generally  admitted  that 
file  State  courts  are  not  bound  to  exercise  jurisdiction  al- 
though given,  but  it  was  optional  with  them  to  do  it  or  not; 
and  in  some  instances  the  State  courts  have  acted  in  those 
eases,  and  in  some  have  declined  jurisdiction.    In  the  State 

(o)  1  Com.  3Y4. 

bezzlement  of  the  estate.  {FmnUqud  v.  Perkins^  *l  How.  B.  160.)  The  District 
Courts  are  courts  of  general  ciyil  jurisdiction.  It,  Hence,  where  a  petition  was 
filed  in  the  Court  of  Probate,  against  an  administrator,  praying  that  he  might 
account,  and  also  be  held  liable  for  mal-administretion  and  spoliation,  it  was 
proper  to  transfer  the  case  for  trial  to  the  District  Court  Ih.  The  judgment 
\n.  the  District  Court  being  generally  for  the  defendant)  must  be  supposed  to 
cover  tiie  whole  case,  and  not  to  have  rested  upon  only  a  branch  of  it^  vi& : 
a  release  which  was  pleaded  by  the  defendant    Ih, 
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of  New  York,  it  has  been  settled  that  the  State  ocmb^  li^fES 
eoncurrent  jurisdiction  upon  habeas  corpn$  with  the  United 
States  courts,  when  the  impriflonment  was  hj  an  offioear  d 
the  United  States,  bj  edor  or  under  pretext  of  the  a«- 
thoritj  of  the  United  States;  and  there  has  been  the  lili^ 
practice  in  some  other  States^  and  in  some  juxisdiiitioii  bus 
been  declined.  In  thecaseof  the  Uni^/SStatoy.ANiE^^ 
the  Supreme  Oourt  sostamed  a  suit  upcm  a  bond  ft>r  duties 
given  to  a  collector  of  the  United  States  eustoms.  This 
was  an  action  founded  entirely  upon  the  laws  of  the  Unit^ 
States,  and  did  not^  and  could  not  have  existed  prior  to 
the  adoption  of  the  Federal  Govemmeni  But  the  same 
oourt  decided  in  the  case  of  the  Umied  SuUeav.LaArpj^Jf) 
that  they  had  no  jurisdiction  of  a  suit  for  a  penalty  incurred 
under  the  act  now  in  question,  and  that  jurisdiction  eo^ 
not  be  conferred  by  Congress,  This  last  case  seems  to  be 
put  upon  the  giound  that  the  United  States  and  the  State 
governments  are  to  be  considered  entirely  as  foreign  to  eaeh 
other,  and  that  the  case  falls  under  the  rulcy  thait  the  oouits 
of  one  sovereignty  will  not  take  oogmzanee  of  and  coifime 
the  penal  code  of  another.  I  cannot  concur  in  this  broad 
view  of  the  relation  in  which  the  United  States  and  the 
State  governments  stand  to  each  other^  or  that  the  laws 
of  the  United  States  are  to  be  considered  as  the  l&ws  oC  a 
foreign  government  They  are  laws  operating  upon  md 
binding  on  the  same  people  as  the  government  and  laws  of 
the  several  States.  The  laws  of^  one  State  may  be  consid- 
ered as  foreign  in  relation  to  the  government  and  actions 
of  another  State,  becaujae  in  no  sense  binding  without  the 
jurisdiction  of  the  State.  Not  so  with  respect  to  the  laws 
of  the  United  States.  The  government  of  the  United 
States  and  that  of  the  States  ought  rather  to  be  considered 

(a)  U  Johna.  95.  (i)  11  Johaa  4.  . 
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a0 '  parte  of  ihe  same  vfBtem.  The  law  in  question  vaa 
Hiading  on  tiie  people  of  the  State  of  Yermont,  and  declared 
^jtiie  oonfititcitio&  to  be  the  supreme  lav  of  the  land,  aiui 
llhe^  jydgesef  this  State  are  sworn  to.  support  the  constitur ' 
tiou.  This  was  not  a  criadnal  {voaeeution,  but  a  ciTil 
netioTL  to  reoeyer  a  penalty  for  breach  of  a  statute.  It  was 
BO  m(»e  a  suit  or  penalty  created  by  a  law  of  the  United 
States,  thftfi  was  a  suit  for  the-  ooUeetion  of  a  dutj-bond; 
both  grew  out  of  laws  of  the  United  States,  and  could  not 
h^ye  existed  without  su(di  laws.  To  sustain  this  suit,  is  not 
administenBg  the  eriminal  law  of  the  United  Statea  Ac* 
lions  for  penalties  are  civil  actions^  both  in  form  and  in 
MbBtaiice,ace(»*d]iagtoB]aekstane.(a)  The  action  is  founded 
«p(»  that  implied  coataraet  whidi  every  person  enters  into 
wkh  tiie  State  to  observe  its  lawa.(i)  Congress  cannot 
eompd  a  State  court  to  entertain  jurisdiction  in  any  case; 
tkey  are  not  inferior  courts  in  the  sense  of  the  constitution; 
fliey  are  not  ordained  by  Congress.  State  courts  are  left 
lo  eoosalt  their  own  duly  from  their  own  State  authority 
and  organization.  Their  j  urisdiction  of  federal  causes,  says 
Chancellor  E[ent,(c)  ia  confined  to  civil  actions  for  civil  d»> 
mands,  or  to  enforce  penal  statutea ;  they  cannot  hold  crim- 
inal jurisdiction  over  offences  exclusively  existing,  as  of- 
eoces  against  the  United  States.  Every  criminal  prosecution 
must  charge  the  offence  to  have  been  committed  against  the 
sorereign  whose  courte  sit  in  judgment  upon  the  offender  \{d) 
the  first  pleS)  therefore^  cannot  be  sustained. 

With  respect  to  the  second  question,  as  to  the  efifeet  oC 
the  dischaige  from  imprisonment,  the  statute  of  Vermont 
makes  no  exception  in  relation  to  claims  or  demands  on 
the  part  of  the  United  States ;  and  I  am  not  able  to  discover 
any  sound  principle  upon  which  this  case  can  be  taken  out 

(a)  9  Com.  168.  (6)  Cowi>.  391;  2  Term  Rep.  164;  4  Id.  tSA 

(0}  1  Oom.  m.  (d)  See  1  Kent  (km.  3tOL 
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of  the  statute  by  implication.  The  United  States  are  ft" 
body  corporate,  having  a  capacity  to  contract^  to  take  and 
to  hold  property,  and  in  this  respect  stand  upon  the  same  - 
footing  with  other  corporate  bodies ;  and  if  they  will  prose- 
cute their  suits  in  the  State  courts,  and  avail  themselves  dt 
the  State  laws  for  this  purpose,  it  is  not  perceived  that  any 
good  reason  can  be  given  why  such  State  process  as  they' 
use  for  the  purpose  of  enforcing  their  right,  should  not  be 
subject  to  the  State  law.  Had  the  suit  been  originally 
prosecuted  in  a  court  of  the  United  States,  and  the  impris-* 
onment,  under  an  execution,  issued  from  such  couft^  di£br»' 
ent  considerations  might  have  been  presented. 

But  there  are  no  principles  of  prerogative  applicable  to 
the  case,  which  will  take  it  out  of  the  statute,  especially  as 
this  is  not  a  debt  exclusively  due  to  the  United  States. 
The  ac^  gives  a  moiety  only  to  the  United  States,  and  the 
other  moiety  goes  to  the  collector  or  the  informer,  although 
the  suit  is  in  the  name  of  the  United  States. .  The  law  an* 
thorizes  the  suit  to  be  prosecuted  in  the  name  of  the  United 
States  or  the  collector. 

•  Exception  has  been  taken  to  some  informalities  in  the 
plea.  These  exceptions  might  have  been  entitled  to  some 
consideration,  if  they  had  been  brought  before  the  court 
upon  a  demurrer  to  the  plea ;  but  they  come  too  late  to  be 
taken  advantage  of  upon  a  writ  of  error. 

The  cause  of  action  alleged  in  the  declaration  is  substan- 
tially an  escape  from  the  prison  limits.  The  plea  sets  up  a 
discharge  from  the  imprisonment,  under  the  law  of  the 
State  of  Vermont ;  and  all  the  material  allegations  in  the 
plea  to  bring  the  case  within  the  act,  are  substantially  sta- 
ted :  and  these  were  admitted  by  the  demurrer.  The  judg- 
ment of  the  District  Court,  upon  the  effect  of  such  dis- 
charge, was,  that  it  did  not  frtmish  any  excuse  for  the  es- 
cape, but  that  the  bond  for  the  jail  limits  was  forieited, 
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iu>tviihstandiiig  such  discharge  under  the  State  law.  In 
thi0y  I  think,  the  court  eired,  and  that  the  judgment  must 
be  lereised. 

This  view  of  the  case  might  have  rendered  it  unnece&> 
saiy  to  express  any  opinion  upon  the  first  point ;  but  as^ 
Bsme  question  may  possibly  hereafter  arise,  whether  the 
judgment  recovered  in  the  State  courts  was  absolutely  void 
ox  not^  it  was  deemed  expedient  to  express  an  opinion  on 
that  point  also,  although  in  this  respect  the  judgment  of  the 
IMstrict  Court  is  not  considered  erroneous,  but  is  reversed 
upon  the  other  point  in  the  case. 

Judgment  reversed. 
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The  4^  section  of  the  act  of  Congress  of  May  15, 1820,  prescribing  the  modo 
of  relief  against  a  treasury  warrant  of  distress,  confers  a  power  upon  the- 
court)  and  not  upon  the  judge  as  an  individual. 

The  provisions  in  the  act  authorizing  the  person  aggrieved,  by  the  refbsing 
or  dissolving  of  an  hgunction  to  appeal,  were  designed  to  vary  the  rule  of 
Chanoeiy  practice  hi  this  respect,  so  as  to  place  the  party  in  the  same 
situation  as  if  a  final  judgment  had  been  rendered  against  him. 

The  decision  of  the  district  judge,  awarding  a  perpetual  injimction  against  a 
treasury  warrant  of  distress^  is  a  final  decree  withm  the  act  of  Congress  of 
ICarch  3,  1803,  which  allows  an  appeal  from  all  final  judgments  or  decrees 
of  a  District  Court  to  the  Circuit  Court 

^e  act  of  Congress  of  April  9th,  1814,  dividing  the  State  of  New  York  into 
two  districts^  mtended  that  the  two  courts  should  stand  in  relation  to  the 
Girooit  Court  precisely  as  the  single  one  had  previously  stood.  Oons^ 
quently,  the  District  Court  of  the  Northern  District  is  placed  in  the  same  re- 
lation to  the  Circuit  Court  as  that  of  the  Southern  District^  and  an  iqypeal 
lies  fix>m  it  to  this  court  to  the  same  extent 

Betts^  J. : — ^The  fourth  section  of  the  act  of  May  15, 
1820,  presenting  the  mode  of  relief  agaLnst  a  treasury  war- 
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nnt  of  dislrees,  aothofizes  tke  party  aggrieved  ^to  prefiBT 
ft  Ml  of  GomplaiiLt  to  any  district  judge  of  the  Unitad 
States,"  and  the* judge  ^'thereupon"  to  grant  an  m^na&' 
Him. 

It  ifi  inlendled  that  the  auliiorization  in  tYas  nsp&ct  is  to 
the  judge  as  an  individual,  and  not  a  power  conferred  upon 
the  court. 

I  think  that  interis^etation  will  not  satiafy  all  tl«  pro^- 
nons  of  the  aei 

ManifeBtl  J,  an  act  of  the  court  is  contemplated,  in  aioaret' 
ing  judgment  against  the  complainanij  and  the  adding  cfdmf^ 
agesf  to  the  amount  claimed  by  the  United  States. 

The  fifth  section,  in  empowering  the  judge  to  issue  or 
dissolve  the  injunction  in  or  out  ofcour^  implies  that  other 
doings  in  relation  to  the  matter  must  necessarily  be  acts  of 
the  court 

So  the  further  provision  in  the  fourth  section,  that  *'  the 
same  proceedings  shall  be  had  on  such  injunction  as  in 
other  cases^"  except  as  to  the  answer,  imports  that  the  mf^t- 
ter  then  becomes  a  suit  in  court,  subjed  to  Hie  regalatk)|is 
and  directions  of  the  cogirt 

The  sixth  secticm  more  explicitly  evinces  the  understand- 
ing of  the  Legislature  upon  this  point  After  an  app^ 
allowed,  it  says :  '*  The  same  proceedings  shall  be  had  in  ibe 
Circuit  Court  as  are  prescribed  in  the  Districl  CovH.^  No 
language  can  more  distinctly  denote  that  Congress  intended 
the  legislation  for  the  District  Courts  and  not  ^or  the  judge 
as  a  commissioner.  \ 

It  is  not  an  unusual  use  of  language,  in  the  statutes,  to  put 
ihe  judge  for  the  court,  and  to  make  provisions  for  him  to 
execute  which  can  only  be  executed  in  court 

Thus  the  district  judge  maj  adjourn  the  Circuit  and  Dis- 
.trict  Courts,  in  cases  of  ccmtagious  sickne8s.(a) 

(a)  Act  of  Sept  24,  1*789. 
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The  proYiaiofiB  in  the  act  autlu>ming  the  ^^pemm  ug- 
grievedf"  bj  fefofiing  or  disBolving  the  isjimctkm  to  appeali 
is  supposed  to  deny,  bj  implication^  the  right  of  appeal  to 
the  United  States.  It  appears  to  me  to  have  a  different 
beamig.[l} 

p}  It  IB  a  <MD0litationai  right  of  the  citizen  to  have  Ips  eaie  at  law  or  ia 
eqaity  iMewed  by  a  eoort  of  etioe.  {Mtgold'a  caae,  1  Bhaflfs  Gh.  Bep.  7, 
Mf  A  vril  of  error  vna,  at  oomraoD  law,  demandable  of  ri^^  hi  all  gItU 
easeft;  mi  the  prooeecBngs  in  the  ooort  below  wck  stayed  by  a  writ  of  n^ 
ptirMdeaa.  lb.  The  i^ge  of  a  writ  of  emir  limited  to  oertemenoniii&et^ 
or  to  erroft  iti  low  aptMurent  apon  the  reoc^ ;  aad  oould  be  bioiight  onljr 
'«poii  a  final  judgment,  not  rendered  by  deteH  or  ligf  conaentt  or  where  tfaa 
matter  rested  in  the  mere  ^sorefion  of  the  ooarL  Ih.  8.  Hm  right  of  a^ 
peal  is  a  statutory  rights  and  where  a  party  has  fioJed  to  aeniay  with  tba 
piDTisioDS  of  the  stamte  witbio  the  time  prescribed,  the  court  will  not  allow 
a  re-entry  of  the  deoree  to  enable  him  to  ^peaL  ( Weed  t.  Xyaii»  Walker's 
Mteh.  Ok  Rep.  77.)  The  oases  hi  which  an  appeal  was  allowed,  and  the 
ttode  of  i»osecatitkg  sooh  iqspeals^  ftom  the  colonial  eouls  to  the  long  in 
AKmcD.  (The  ChanceUar^B  om^  1  Bland's  Gh.  Bep.  603^  note.)  A  persoo 
having  no  interest  in  the  sobrject^matterof  asoity  or  whose  interest  has  oeased 
Mnoe  the  commencement  thereof  cannot  bring  an  appeaL  {find  v.  Yamder* 
Atfyden,  6  Cowen,  719.)  An  administrator  de  "bo/tM  nM,  inay  appeal  from  a 
*  ae<iree  of  the  Judge  of  probate,  allowing  the  admhnsbration  aecoonts  of  the 
ctriginal  executor  or  administrator.  ( ITi^n  v.  iSiMt^  6  Ket.  Bep.  194.)  A 
testator  bequeathed  money  to  trustees,  to  bo  managed  as  an  aoeomulatiiHlt 
fbnd  for  the  term  of  sixty  yean,  and  then  to  be  paid  by  them  to  the  town  of 
IR.  or  its  duly  appomted  agents,  fixr  the  purpose  of  purchasmg  land  within 
the  town  for  a  pattern  ihrm,  to  be  so  improved  in  praotioal  details  as  to  be* 
s6me  a  model  totfhrmen  generally.  Held,  that  the  town  was  entitled  to  ap* 
pecil  from  a  decree  of  the  judge  of  probate  reflpecting  the  testator's  wiU.  (ih* 
JWMtonte  of  N&rihampUm  r.  Smithy  11  Met.  Rep.  390.)  An  appellate  court 
has  no  power  to  review  its  own  dedsions.  (Ex  parU  Sibbaidf  12  Peters^ 
488.)  Ko  oourt  oan  reverse  or  annul  its  own  final  deoree  or  judgment  ftx 
•trots  of  Burt  or  law  after  the  term  in  which  it  has  been  rendered,  unless 
hr  clerical  mistakes,  or  to  remstate  a  case  dismissed  by  mistake.  Jb.  Bills 
of  review  are  exoeptions  to  the  rule.  Jb.  The  court  ibr  the  correction  of 
erroTB  of  the  State  of  New  York,  will  not,  after  a  decree  made  by  thenii 
upon  the  meilta  of  a  case,  review  their  decision  upon  the  cause  coming  up 
again  a  second  time,  oh  appeal,  although  when  the  first  deoree  was  made^ 
the  prindpal  question  presented  for  a^iodxiatioa  was  the  oustody  of  the 
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GrantiBg  and  diasolying  injunctioiis  are  interlocutoiy  or- 
ders.   No  final  decree  is  rendered  upon  such  order.    Ac- 

ftmdis  during  the  Utigatioii :  stUl,  the  merits  having,  on  that  occasion,  been 
discdflBed  by  oonnael,  and  passed  upon  bj  the  oourt^  the  decision  will  bo 
deemed  final  and  oondusiTe  upon  the  partiea    (Hoaadc^a  ea^rs.  y.  Rogers^  26 
Wen.  313.)    A  decree  is  final,  which,  after  establishing  the  rights  of  the  party, 
oillj  leaves  other  questions  open  which  are  requisite  to  cany  the  decree  into 
eflfoct    {PaUtrson  t.  (Totnes,  6  How.  685.)    An  appeal  will  not  lie  upon  a 
decree  of  the  Court  of  Chancery  upon  a  question  of  practice  addressed  to  the 
dinretion  of  that  court.  {J^brt  y.  Bard^  1  Com.  43.)  So,  where  a  defendant  has 
flofTered  a  bill  to  be  taken  pro  oonfesso  against  him,  and  a  motion  to  set  aside 
the  default,  on  affidavit^  of  excuse,  and  purporting  to  show  a  good  defence^ 
on  the  merits,  having  been  denied  by  the  chancellor,  an  appeal  fix>m  his  de- 
oision  was  dismissed.    {Ibri  v.  Bard^  1  Com.  43 ;  Schcrmerham  v.  The  Mxh 
hanck  Bankj  lb.  ^26.)    An  appeal  lies  fix>m  a  decretal  order  of  the  chanoe1l0r 
refbsing  to  open  the  sale  of  mortgaged  premises  sold  under  a  decree  of  fbrc- 
closure,  and  grant  a  resale  on  the  application  of  a  defendant,  although  tho 
de&ndant  has  permitted  the  bill  to  be  taken  pro  oanfesao.    {Tripp  v.  (kok,  26 
Wen.  143.)     So^  injunctions  and  decisions  touching  them,  though  Ming 
within  the  definition  of  practice  and  proceedings^  are  governed  by  judidal 
disoreikm,  and  are  often  not  final,  yet  are  subject  to  appeal    {VerpUmdc^ 
Senator,  lb.  162.)    A  defendant,  against  whom  the  bill  had  been  taken 
pro  oimfisao^  is  not  allowed  to  come  in  for  the  purpose  of  taking  )Ein  ap- 
peal   (Hoye  V.  Penan,  1  Bland^s  Ch.  Rep.  35.)    A  defendant  in  Chanoeiy, 
in  a  bill  to  foredoee  a  mortgage,  who  sufiers  the  bill  to  be  taken  pro  oon- 
fB88o,  and  permits  a  decree  of  sale  to  be  made  without  opposition,  is  not 
entitled  to  prosecute  an  appeal;  and  an  appeal  prosecuted  by  him  w91 
be  dismissed  on  motion.    {Murphy  v.  The  American  Life  Ins.  &  Trust  Oo^  25 
Wen.  249.)    An  appeal  lies  fix>m  a  decree  in  Chancery  taken  by  consent; 
{Brewer  v.  Siaie  of  Oonneciicui,  9  Ohio  Bep.  189.)  In  Georgia,  the  right  of  ap- 
peal fix>m  a  special  jury  to  a  hearing  before  another  special  jury,  eziBts  in 
equity.    {Pool  v.  BameO^  Dudley^s  Rep.  8.)    Whether  an  appeal  wiU  be  to 
the  court  for  the  correction  of  errors  fix>m  a  decision  of  the  chancellor,  rest* 
ing  in  mere  discretion,  refusmg  to  open  a  decree  by  de&ult,  and  to  let  the 
defendant  in  to  defend  the  suit,  quare  t    {Anderson  v.  Wkiie  and  oOiers,  10 
Paige,  575.)    An  appeal  does  not  lie  to  reverse  an  ex  parte  order  of  a  vice* 
chancellor,  which  is  merely  irregular.     The  proper  remedy  of  the  party 
against  whom  such  ex  parte  order  has  been  made,  is  to  apply  to  the  vioe- 
ehaooellor  to  vacate  or  modify  it    {Gibson  v.  MarUttt  8  Paige,  481.)     A 
party  who  is  aggrieved  by  an  erroneous  decree  or  order  of  a  vioe-chanoel* 
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cording  to  the  principles  of  Chaneery  practice,  therefore,  a 
party  denied  that  species  of  relief  oonld  not  have  his  case 


lor,  may  appeal  thereupon  to  the  diancellor,  although  he  did  not  appear  to  aigoe 
the  case  in  the  court  below ;  exoept  where  the  order  or  deoree  of  the  vioe-dMii' 
ceUor  is  iiregularlj  obtained,  so  that  it  can  be  set  aside  on  that  ground,  upon  a 
proper  application  for  that  puipofle.  (ByslopY.  Bnoera,  9  Paige,  32^)  An  a^ 
jpeal  lies  to  the  chancellor  from  an  order  of  »  yioe-cfaancellor,  made  subsequent 
to  a  final  decree  in  a  caose.  (2V^  y.  Fthc«nA  8  Paige,  1*76.)  In  Haasaohusetts^ 
under  the  statute  of  1838,  (163,  sec  4,)  an  appeal  ih>m  a  decision  of  a  judge  of 
probate,  or  master  in  Ghanceiy,  rejecting  a  ctoim  against  the  estate  of  an  insoir- 
ent  debtor,  cannot  be  taken  to  the  Supreme  Court)  unless  the  debt  demanded 
exceeds  the  sum  of  $300  on  the  day  of  the  first  publication  of  notice  by  the 
messenger,  that  a  warrant  has  issued  against  the  debtor.    ( WhiUng  y.  Oraifi 
9  Meta  Rep.  291.)    No  appeal  lies  flx>m  an  intorlocutoiy  order,  tIs.  :  such  as 
does  not  put  a  final  end  to  the  case,  or  establish  any  principle  which  will 
finally  affect  the  merits  of  the  case,  or  deprive  the  party  of  any  benefit  be 
may  haye  at  the  final  hearing.    (Rdberiaon  y.  BmgUy^  1  ICCkxrd's  Gh.  Bepi 
333,  351 ;  BerrykiU  y.  IPKee,  3  Yerger,  157 ;  Gibson  y.  Rando^hf  2  Mun£ 
310 ;  AUen  y.  Bdcher^  2  Hen.  A  Mun£  695;  Danda  y.  IfaggairCa  aiMu  ^  <^ 
k  Johns.  311 ;  Hdgfhrop  y.  Booked  admV^  4  Gill  &  Johns.  270;  Biehardson  v. 
Janes,  3  Gill  &  Johns.  163;  Boberls  y.  SaUsbwry,  3  Gill  ft  Johns.  425 ;  Con- 
tra, Grover  y.  EaU^  3  Har.  &  Johna  43.)    An  appeal  will  not,  in  general,  lie 
firom  an  interlocutory  order  in  Chancery,  yet  if  such  an  order  will  finally  afiM 
the  merits  of  the  case,  or  deprive  the  party  complaining  of  it  of  any  benefit 
he  may  have  at  the  final  hearing,  an  appeal  is  allowable.    (Kennedy^s  heirs 
and  ex^rs,  v.  Kennedy's  heirs,  3  Ala.  Rep.  434 ;  Tide  4  Paige's  Rep.  473 ;  lb. 
450 ;  2  Rand.  Rep.  247  ;  2  Wen.  226 ;  I  Bland's  Rep.  6 ;  lb.  270.)    The 
right  of  appeal  in  equity  is  limited  to  final  decrees,  or  to  orders  involving  the 
merits;  it  does  not  extend  to  such  orders  as  are  merely  interlocutory,  or  to 
decrees  by  consent  or  default    (Slyey,  UewdUn,  1  Bland's  Gh«  Rep.  18; 
JfcKim  v.  Thomp^,  lb.  160.)    No  appeal  allowed  in  the  inferior  federal 
courts,  but  fh>m  a  final  decree.    lb.  16.    An  appeal  may  be  taken  from  an 
interlocutory  order  which  decides  the  right  to  the  property  in  dispute,  not^ 
however,  in  the  TJ.  S.  cotarts.    {JFbrgay  v.  Conrad,  6  How.  205.)    Where  a 
plamtiff  in  equity  is  entitled  to  a  judgment  pro  confisso,  and  the  court  below 
refiises  to  grant  his  motion  to  that  eflfect,  this  is  such  an  interlocutory  order 
as  the  judge  may  permit  him  to  appeal  finom.    (Oovemor  v.  BaL  A  Cfas,  R  R 
Co^  3  Iredell's  Eq.  471.)    An  order  of  a  surrogate,  vacating  a  sale  of  real 
estate  made  by  an  administrator,  under  a  previous  order  of  such  surrogate^ 
is  an  order  from  which  the  purchaser  at  such  sale,  who  has  complied  with 
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Te^wed,  «8  a&  tiie  remedy  ke  ooulcl  bnye  m  eeae  of «  wigr^ 
vmt  of  disteai,  iwoold  be  ibua  o»t  o£    Coi^gEesB  vaiae^ 

HketemoB cf  fh««de)  or  ai^  otiier  penon  4ggri«red  tbeseby, n«/ Appeal Jk^ 
the  Ooort  of  <%«Ma7-  (iM^pMie  t.  ikwrnMe^  «4mV.  mtf  a(ft«r^  10  P«4f^ 
'CM;)  If  an  appaannoe-bafim  tiie  avvog^  qpoi^  the  applioaliaa  tp;OQsafia|i 
the«a]e»  is  xieoewuy,  <m  tiie  part  of  the  pnrahaaer,  to  gLve  lun  the  light  i^ 
i^ypeal  from  an  Older  -vttoatinf  the  aato;  tiieappeeranoe  oftbeadmjnigtratQr 
I&  bebalf'Of  hiniBelf  flfid  auoh  pnrohaaar.  Is  a  aufficient  i^pearanoe  togirethf 
latter  8a<fti  right  (IW<y^fffiigY,Zawr^ii«^g<iiiiV,ani  tf<fc<ie^.lOPaige^€aaj 
In  aatos  made  bjr  i^aateiai  notedeGnMB  and  icwdon  of  ihe;Oocirt  of  Chaooei^^ 
'AeponhaBBr who Uda  off  the piopeartyrand oony^lm with ihe teimB of jaaU^ ' 
is  coDsidend  aa  havhig  an  faiohoate  sight)  which  antitleB  him  to  a  heading 
upon  the  tpiealion  whether  the  sale  ahaU  be  oet  aaide.  And  if  the  co1^:t 
efn^  by  aetthig  airide.tfae  «de  mipiopeily,  the  porabaaer  has  the  right  to  ap- 
pedl'tdiA  fai^feer  trfbaoaL  Jh.  OShe  Gowt  «C  Appeals  has  no  jurisdiction  to 
gnrnt  i^ypeato  ftom  hitarlooatoiy  deoreea.  (Gib&m  t.  BmMgh,  2  Mnn£  EUD; 
AUoi  T.  SfM^,  2  Hen.  k  Mim£  605,  61(^)  33ie  ehanoeUor  maj  giant  m 
appeal  thim  his  own  deoree  dnring  the  term,  allowing  the  appellant  Ume  to 
glY«  eecorify  after  the  «zpiration  of  the  term.  (Skoiy  Y.Jaakfon,  I  Bandolpli^ 
418.)  Appeal  from  an  inteiioontoiy  decree  in  COianoeiy  denied,  because  ibp 
party  aakmg  it  mighty  and  more  property  ought,  to  apply  to  the  chanoeUor  ,to 
aoapend  the  efBMt  of  the  decree  nnder  the  aot  of  1827-8,  ol  25,  sea  4 
<<?rttM9  r.  Cfrtmetf  1  Xeigh,  34.)  Qianoeix  cannot  grant  appeals  Irom  intei^ 
toeatory  deorees  hi  vaeatfeo,  hot  in  oowt  only.  {WUlmn^k  Mary  Cdlkgenm 
Jix^Mtt,  2  Heo.  kUxa£.  Sftf ;  Jkumey  r.  Wh^H  ^Hen.  k  l£un£  12.)  .  Ko 
penon  is^iitiioriaed  to.  appeal  from  a  decree  or  order.of  vioe-chancell<Nr  unless 
hO'is  tafofed  or  aggrie(?ed  l^ii  And  a  p^irty  who  is  aggrieved.by  one  pact 
of  n  decree  oidy,  ceomot  by  appeal  oaU  m  question  another  part  of  the  decree 
inwhiohheisnotintoiestod.  (^Tt^ierv.Jlofvkiiid;  6  Paige,  2730  If»pW[4^ 
te  a  sidft'belbre  the>vioeKaiaBoeaor  Is^mlsM  by  lu^  mistake  or  neglect  of  tho 
«Mc,  asto ttie  tfaaeof  the aalry  of  the  final  decree,  whereby  he  doca  j^et 
perf^  his  anwol  mrtil  after  the  exiriration  of  the  thDefor*i4g;iealingr  it  would 
twasaAcient  groond  fcr  an  appUcation  to  the  yice-GhanoeUor  to  have  the 
decree  re-cHteved  «o  as  to  .give  ;him  an  cpportanlty  of  appealing  'vrithuji  ti^ 
IteaaBowedbykir.  (SbrFl^  v.J9m9f9,  7  P«ige,  M&)  ^nttheoomitl^ 
no  poirarfto  eKlcndlhethDekCf  appeaUi^  from*  final  or  mtierlocotoiy  dec9[e^ 
upon  the mero miatskeof  .tbe  party.hlmselt  11k  An  appeal  will  Ue  £rom 
«a  piderof the  ohsaodlqrefcmlhigemotion.todiaBolTeanii^nacti^  where 
the  motion  hH  been  o««rmM,  on  the:  ground  that  jOieplahitiff  is  enti^ 
•dtefontbaiMritiH  end  Ibdng  *  pchM^  on  which  the  cause  dependbs^  or 
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4Li8i7desof|H'actioesojasto  meet  the  exigency  of  iluB  new 
eqmty,  and  place  the  party  in  the  same  fiitaatton  as  if  n 
final  judgment  had  been  rendered  against  him. 


lAam  it  Sb  neccoBwy  to  avf^  ftiipenae  and  delay.  (Lonw^^v.  Pksat,  %  ] 
d(flph,  Ml.)  NeKher  consent  nor  kmg  aoqinesoetiee  oen  give  tbe  Oonrt  of 
itppeftlB  jarifldietion.  An  upgeti,  therefore,  having  been  improvidentlj  gmt- 
ed,  -vras  dismneed  on  motion^  five  years  after  it  was  entered  on  the  dodket 
{dark  T.  (kmn,  1  Uwot  160;'  Slakely  v.  Wasi,  8  Mimf.  "78;  IPOeMv.  Ftaekif, 
l(My  66;  CfrymeB  v.  P^ihkn^  1  OttU,  66.)  An  order  or  deeree  in  dun- ' 
osij,  entered  by  ooneent,  is  not  the  sulijeot  of  an  i^peal  or  re*hearing.  (A^ 
^MwMt  r.  MankSj  1  Cewen,  691;)  The  dedaration  or  order  of  a  sQiTQgatef^ii 
DMddB^a  decree  establishfaig  a  -will,  that  eaoh  party  shall  pay  his  own  oobH 
is  not  file  subject  of  i^peal:  1.  Because  this  is  not  a  decree  in  form.  J. 
Beeaoae  a  sarrogsto  faavfaig  no  power  in  sodh  case  to  award  costs,  a  decree 
in  fimn  for  eosta,  is  wram  wn  ^tuUce^  and  void,  without  reyeraal  by  tspp^A, 
lb.  By  Ihb  aet  of  1808,  a  party  has  the  right  to  appeal  "  fhmi  any  order  or 
deoree  of  any  Jud^  presiding  on  the  dreoit,'*  wliether  it  be  interloonteiy  or 
final  {Prker,ire9M,lBSil^4AS:)  Ko  appeal  lies  fiom  a  temporafy  order 
-of  (lie  CkMBt  of  Chancery,  awarcUng  an  iiqimotlQn ;  and  saeh  an  order  harlBg 
expired,  (lie  s|>peal  was  disnassed.  {IhtHeea  cf  SmHngkm  y,NikoBi  3  Johns. 
Bep.  666.)  An  appeal  Heeficm  an  order  of  the  (kmrt  of  Gbaacery,  refbsfav 
tordisEN^lvean  UDJonetien,  aaid awarding  costs  against  tiiedefendant  (iPVkkmr 
r.  Wbk^  4  Johns.  Rep.  610.)  No  appeal  lies  to  thisixmrt  itom  an  orderOf 
-Ute^Qonrt  df'Ghaneeiy  feran  attaGimrent  to  bring  up  a  party  to  answer  hd- 
tefragatories,  for  a  oontempt  -in  disobejin^^  a  writ  of  iijunotion  issoed  in  a 
oause.  (Bli^T.  Stnetf  9  Johnsi  Bep.  448.)  An  i^peal  will  lie ftom an or> 
derof  theCoitrtof  Ghaaoeiy,  reftudng  to  <9eii  probfo  in  a  eaose  for  tiie  pw- 
pese  of  .reexamining  a  witness^  who,  idnce  his  ezam]Bation,'faas  disctesM 
'&e(8  material  and  percent  to  the  issue  dependittg  in  Oliaaeeiy,  whidk'lie 
diab  not  diadwe  •when  on  fframiiMrtion ;  sndi  oi^er  of  ^o  Court  of  Gha«u«y 
AJdhiy  tte'mertl^of.liio  canse.  *  {Beach  r,  fkObm  Bank,  2  Wendril,  aSS^ 
II  liwwlienllMeiderappealedfrom  ma*HiAllyafilBds^. 
'^isdrttnh^^hareoter  that  the  party  iH^be  aggrieved  by  it.  lb.  Al- 
•ttoHgh>tfe»«irder«|rpe41ed  fiNwi  was  made  by  the  Ooort  of  Ghaneeiy  inte 
Htuitfiw  df  its  dlscretidoary  powen^  or  tondiing'  themode  of  Ua-pnoeedSag^ 
«a  appeal^  ^rfiF  be  vnteitifeed,  if  not  of  an  equivocal  dharacler.  It  doesndt^ 
'iKwwer,  foBow tliatiioa]q[)eal  wfllbe disniflBed wfaii^  does m foot,  or m^ 
by  poflstUlityaftett^  merits  of  tiie  cause.  /6.  226.  If  a  bill  of  rovisif, 
^iiowiag  jwtcaase^'bociffered,  and  refosed  bythe  ohanoeOor,  an  appeal  liaa 
to^IlM  OOttt  «r  Appeala    (2erT.  BnuOm,  6  CiU,  460;)    A  psftyiiggriarad 
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Further,  if  tlie  act  is  susceptible  of  the  construction,  that 
the  power  conferred  on  the  district  judge  is  one  which  he 

'  by  one  branch  of  a  decree,  does  not  thereby  aocLuire  a  light  to  call  in  ques- 
tion another  portion  thereof  which  has  no  bearing  or  efifect  upon  his  rights 
or  interests.  He  can  appeal  only  from  such  parts  of  the  decree  as  affect  him. 
{IcOey  Y,  Bowen^  11  Wendell,  22*7.)  The  right  of  appeal  in  equity,  is  limited 
to  final  decrees  or  to  orders  involying  the  merita    It  does  not  extend  to  such 

.  orders  as  are  merely  interlocutory,  or  to  decrees  by  consent  or  default  {Ring' 
gold's  cagey  1  Bland,  5, 12 ;  Slyey,  LleweUtn^  I  Bland,  18 ;  McKim  y,  Thompaon, 
1  Bland,  1 6  0.)  Where  an  appeal  is  taken  firom  an  interlocutoiy  decree  of  the 
County  Court  to  the  Court  of  Chanceiy,  and  that  court  affirms  the  decree^ 
and  an  appeal  is  taken  to  the  Court  of  Appeals,  the  decree  of  the  Chancexy 
vfll  be  considered  as  interlocutory.  (JFVetufeU  v.  Wayty  I  Bandolph,  415.)  A 
decree  directing  the  conyeyanoe  of  land  by  deed  is  a  final  decree,  and  may 
be  appealed;  but  no  appeal  lies  from  the  decision  of  the  court,  on  an  attach- 
ment to  enforce  the  execution  of  the  deed.  ( WcAaon  y.  Thomas^  latt  Sel- 
Ga^,  248.)  It  seems  that  in  an  appeal  fi^om  a  final  decree  made  in  a  suit  befiH« 
a  Tioe-chancellor,  the  merits  of  an  interlocutoiy  decree  made  in  such  suit 
cannot  be  inquired  into.  {Bank  of  Orange  CourUy  y.  Fmk,  *l  Paige,  87.) 
Bspedally  where  the  time  for  appesding  from  the  interlocutory  decree  has 
expired.  lb.  Decrees  in  Chancery  for  money,  do  not  bear  tw^ye  and  a 
half  per  cent,  interest  per  annum,  from  the  time  of  rendition  in  the  court  be- 
low, until  their  affirmance  in  the  Supreme  Court.    {Jhxener  y.  Skein^  10  Ter- 

.gar,  369.)  A  decree  ordering  an  account  is  not  such  a  final  decree  or  deter- 
mination of  the  cause  as  will  authorize  an  appeal  fh>m  it.  {BerryhiU  y.  IfEie, 
3  Yerger,  167.)    No  appeal  lies  from  a  mere  initiatory  order,  as  for  an  at- 

.  tachment  to  bring  a  party  into  court  to  answer  for  an  alleged  contempt ;  but 
If  the  order  for  an  attachment  contain  a  final  determination  or  adjudication 
that  the  defendant  is  in  contempt,  he  may  appeal  therefix>m.  (JtCredie  y. 
Senior^  4  Paige^  378.)  An  appeal  lies  from  an  order  of  the  Court  of  Chan- 
cery, directing  a  suit  to  stand  reyiyed  agunst  the  representatiyes  of  the  de- 
ceased party,  if  the  rights  of  the  appellant  are  any  way  affected  by  such  re- 
yiyal  of  the  suit  {Bogirs  v.  Paiersony  4  Paige^  640.)  Where  a  party  has 
released  all  his  mterest  in  a  suit,  he  has  no  right  to  an  appeal  ftaok  an  order 
made  therein  which  cannot  prejudice  him,  although  it  may  be  wrong  aa 
against  other  parties.  {Stede  y.  WhUe,  2  Paige,  478.)  A  party  who  is  ag- 
grieyed  by  It  part  of  a  decree  only,  cannot  by  his  appeal  call  in  question 
other  parts  of  the  decree  in  which  he  has  no  interest ;  although  the  appeal 
Is  broad  enough  to  embrace  them.  (Hone  y.  Van  ScJmdCy  7  Paige,  221.)  An 
error  in  an  interlocutory  decree,  where  a  final  decree  has  been  subsequently 
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.I9i(^  es^iciae  in  all.FQspec^  as  a^cpmn^^  of 

c^urt,  jret.it  .^Iso  clearly  jempow.ers  him  tp. proceed  ugpn 


Ifiade,  without  such  error  being  arged^.is  no  .groux^d  of  appeal  or  reversal. 
(5m2K«  v.  ThoTT^y  1  A.  K.  Marsh.  604.)  Where  the  Court  of  Appeal^  reversed 
a  decree  of  the  Court  of  Chancery,  and  directed  that  the  defendants  account 
with  the  complainant,  and  that  the  chancellor  have  the  account  stated  by 
the  auditor,  &a,  which  having  been  donO)  and  a  decree  passed  for  payment 
of  the  sum  stated  to  be  due  from  the  defendants  to  the  complainant,  an  ap- 
peal lies  fix>m  such  4  decree  to  the  Court  of  Appeals,  {fiwer  v.  UaJS^  3  Har. 
k  Johns.  43.)    A  decree  directing  the  surveyor  to  make  partition  of  a  tract 

.  of  land  and  to  make  report  is  not  final,  and  cannot  be  appealed  from.   (  Yownq 

V.  Skipwith^  2  Wash.  300.)    An  order  directing  an  issue  is  a  proper  suljiect 

of  appeal    (JDrayton  v.  l^an^  Harp*  Eq.  6*7.)    A  party  cannot  appeal  on  a 

•    mere  question  of  costs.    {Lewis  v.  Wilson^  1  M'Cord's  Ch.  Bep,  210 ;  (JTifiJ- 

,<tny.  AcCmrs,  of  Eldridge^  Harp.  E^.  260  j  Aahhy  v.  Kiger,  3  Randolph,  165 ; 

,  Lyles  V.  LyUs,  I  Hill,  76,  92.)  The  Revised  Statutes  of.New  York  authorize 
an  appeal  from  a  decree  as  to  the  general  costs  in  a  cause,  provided  the  ^ 
j^Gsl  19  entered  within  fifteen  days  after  notice  of  the  decrea  (Winshw  y. 
CoQina^  3  Paige,  68 ;  S.  P.  Lain  v.  Lain,  10  Paige,  101.)  In  analogy  to.  the 
Ut^  ia  relation  to  appeals  firom  decrees  of  qomt^  of  Chanceiy  in  relation  to 
op^  an  appeal  lies  to  the  chancellor  firom  a  decision  of  a  surrogate,  in  rela- 

.  t^on  to  the  general  costs  of  a. suit  or  proceeding  before  him  to  call  an  execa- 
,  tor  or  administrator  to  account.  Ih,  A  mere  interest  in  the  costs  gives  no 
tjght  of  appeal,  in.  respect  to  any  other .  matter.  [Reid^  v.  Vandfirhfiyieihi  6 
Cow.  719.)    The  refusal  of  the  chancellor  to  gran^  a  feigned  issue  in  a  proper 

.  caae^  when  directly  applied  for,  and  where  in  the  exercise  of  a  sound  dis^re- 

.  ^n  an  issue  should  have  been  directed}  is  good  ground  of  appeal  (fptm- 
send  y.  Graves^  3  Paige,  453.)    It  seems  that  a  party  who  has  not  asked  for 

^  an  issue  in  the  court  below,  cannot  sustain  an  appeal  on  the  ground  that  ^i^ 
issue  yrpuld  have  been  proper.    /&.    The  omission  of  the  oourt  be^w  to 

^^  award  an  issue  to  settle  a  disputed  daim  of  right  between  the  parties^  is  not 
a  ground  of  appeal,  if  neither  party  asked  for  such  issue  on  the  hearing  of 

..  the  cause.  (Belknap  v.  TVi'md/^  3  Paige,  577.)  A  rejectiou  by  the  legisla- 
tor of  a  claim  against  the  State,  is  no  bar;  but  the  creditor  may,  notwith- 

f:  fading,  apply  to  the  auditor,  and  if  refused,  appeal  to  the  oourts.    (Cpfn- 

.  mqiiweaUh  v,  Beaumarchais^  3  CaU.  122.)  Causes  in  equity  cannot  be  rei^oved 
by  writ  of  ^rror  frx)m  a  Circuit  Court  for  re-examination  in  the  Supreme  Court 
of , the  United  States.  The  appropriate  mode  of  removing  such  caoseais  by 
ly^peaL  (ThA  San  PedrOj  2  Wheat  132.)  It  seems  that  an  award  refpect« 
ing  an  allotment  of  lands  between  joint  owners  might  be  reviewed  in  Chan- 
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the  matter  in  court,  and  vf  Imtever  is  thus  done  must  become 
an  act  of  court    The  statute  renders  the  pleadings  perfect 

oery,  where  the  allotments  were  so  disproportioned  in  value,  as  to  strike  the 
senses  at  once  as  a  matter  of  injastice,  or  lAiowing  positlTe  injustioe  in  ib9 
arbitrators.  {Bumpass  v.  Webb,  4  Porter,  66.)  The  Sopreme  Ooart  haa 
no  jorisdiction  of  a  case  brought  up  bj  writ  of  error,  for  rerersing  an  oi> 
der  of  the  Circuit  Court  exercimng  chanoery  jurisdiction,  dissolving  an  in- 
juncCion,  and  the  proper  mode  of  brmging  up  such  a  case  is  by  appeal  from 
the  order  of  dissolution.  (RusseU  et  al  v.  Pience,  7  Porter,  549.)  An  appeal 
ought  not  to  be  allowed  from  a  dismission  of  a  bill  of  injunction  under  the 
act  of  assembly,  the  injunction  having  been  dissolved  and  no  cause  shown 
against  such  dismission  at  the  next  term.  {Anderson  v.  EUington,  2  Hen.  k 
Mun£  16.)  In  such  case,  if  the  complamant  wishes  to  appeal,  he  idiould 
carry  on  his  suit  in  the  usual  course  of  the  court  to  a  final  hearing ;  and  it 
seems  that  his  intention  to  appeal,  declared  by  his  counsel,  would  be  suffi* 
cient  to  prevent  the  dismission,  and  authorize  his  carrying  on  the  suit  if 
he  fiuls  to  do  this  at  the  time  of  the  dismission,  he  may  move  at  the  nexi 
term,  upon  notice  of  the  adverse  party,  to  set  it  aside  when  it  may  be  done 
if  it  appear  reasonable.  Ih,  An  appeal  ought  to  be  allowed  by  the  Courl 
of  Appeals  from  an  order  of  a  superior  Court  of  Chancery,  rcjectmg  a  motion 
to  allow  a  bin  of  review  ^ere  the  right  of  property  had  been  decided,  and 
a  writ  of  Tuibere  fadas  possessionem  awarded ;  but  an  account  remained  to  be 
taken,  and  the  commissioner's  report  had  not  oome  in,  such  report  being  in- 
terlocutory only.  {Bowyer  v.  Lewis,  1  Hen.  ft  Mun£  654.)  An  appeal  can- 
not be  sustained  by  a  person  who  cannot  be  injured  by  the  alleged  error  of 
the  judge  a  quo,  unless  he  is  the  legal  representative  of  a  party  who  may  be 
hg'ured  thereby.  Ih,  An  appeal  granted  becomes  a  nullify  upon  (aSnie  t0 
give  the  appeal  bond  as  required,  and  will  not  be  considered  in  this  coiui, 
(WickUfft  V.  Clay,  2  Dana,  589.)  Quosrel  If  an  appeal  can  be  taken  from  a 
decree  dissolving  an  injunction  with  costs?  {Danenpori  v.  Maaon,  2  Wash. 
201.)  There  Is  no  saving  in  the  act  limiting  appeals  in  hsm  of  peiaoasiMMi 
compos  mentis,  {Owing^s  case,  1  Bland,  408.)  The  inoompetency  of  a  wit* 
ness  is  no  ground  of  appeal,  if  be  were  not  objected  to  at  the  hearing.  (iTea- 
shaw  V.  Freer,  Buley^s  £q.  Rep.  311.)  That  the  evidence  upon  questions  of 
fact  is  mvolved  in  much  doubt,  constitutes,  perhaps,  the  best  reason  why  the 
Court  of  Appeals  should  not  review  the  chancellor's  decision  in  relatbli  \o  Ui 
{Lord  V.  Lotory,  Bailey's  Kq.  Rep.  510.)  A  complainant  who  baa  parted  with 
all  his  interest  in  the  subject  of  the  litigation,  pendente  Kte,  cannot  appeal  frtm 
a  decision  which  injuriously  affbctcd  such  interest  {Oardy.  BirdamdoOun^ 
10  Paige,  426.)  Nor  can  a  party  appeal  from  those  parts  of  a  decree  wfaSdk 
do  not  affect  his  interest.    Ih. 
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without  any  answer  to  the  bill ;  but,  with  that  yariation, 
&A  same  proceedings  as  in  other  cases  are  to  be  had;  which 
naust  mean  that  the  matter  then  becomes  a  suit  which  may 
be  carried  on  in  court,  as  if  instituted  in  the  ordinary  course 
of  practice,  So  it  was  understood  by  the  judge  of  the 
l^'orthem  District. 

The  record  brought  up  to  this  court  exhibits  all  the  fea- 
lores  of  a  r^ular  suit  Proo&  are  taken,  orders  are  en- 
tered, commissions  issued,  full  alignment  is  heard,  and  a  final 
decree  is  pronounced. 

By  the  act  of  March  3,  1803,  an  appeal  from  all  final 
Judgments  or  decrees  of  a  District  Court  is  allowed  to  the 
Qiicuit  Court;  and,^  as  this  is  Sifinai  decree,  the  case  comes 
within  the  statute,  unless  there  is  something  in  the  organi- 
sation of  the  District  Court  of  the  Northern  District  which 
prevents  the  application  of  the  act  to  it 

The  act  of  April  9, 1814,  divided  the  State  of  New  York 
into  two  districts. 

There  would  have  been  no  ground,  upon  the  general  lan- 
guage of  the  act,  to  doubt  that  Congress  intended  the  two 
courts  to  stand,  in  relation  to  the  Circuit  Court,  precisely 
aa  the  single  one  had  stood  The  judge  of  the  Southern 
District  was  directed  to  hold  the  northern  court,  in  case  of 
the  absence  or  inability  of  the  judge  of  the  Northern  Dis- 
taiot 

.  The  8d  section  is,  however,  calculated  to  create  some 
question  as  to  the  extent  of  the  appellate  jurisdiction  of 
flie  Circuit  Court ;  for  it  is  provided  "  that  toriis  of  error 
shall  lie  £rom  decisions  therein  to  the  Circuit  Court,"  without 
any  mention  of  appeals.  There  is^  accordingly,  great  force 
in  the  inference  that,  by  the  special  provision  for  writs  of 
error,  Congress  intended  to  exclude  cases  of  appeal,  and 
that,  under  the  act  organizing  the  court  of  the  Northern 
District,  the  decisions  in  admiralty  and  equity  cases  made  in 
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l^t  cotirt  wadid  be  fihal.  This  Vas  dearly  an  acc^SSfiSbd 
'omiscDon  in  penning  the  act.  By  the  act  of^March  S,  1823, 
"^^e^ppStJa  were  ^ren  from  final  decrees  or  judgments  of  lllat 
'  *c6un  lo  this  conrt 

The  act  of  May  ^2, 1826,  gives  an  appeal  or  writ  of  eiror 

directly  to  the  Supreme  Court  from  the  decisions  of  that 
'  court  sitting  as  a  circuit  It  accordingly  follows  that  tiie 
'District  Court  of  the  Northern  District  is  placed  upon  ttie 
^^e  relation  to  the  Circuit  Court  as  that  of  the  Bouthem 

District^  and  an  appeal  lies  from  it  to  this  court  to  the  same 

extent 

The  question  now  presented  appears  to  have  been  beSxce 
Hte  Circiiit  Court  of  the  Sixth  Circuit  and  that  of  tlie  l&K 
'trict  of  Columbia^  and  directly  opposing  deci^ons  Iiave 
'been  made  upon  the  point  by  those  courts. 

The  views  taken  by  those  courts  of  this  subject  are  iwi 
'  flbnished  lis,  and  as  they  stand  in  conflict,  neither  can  be 

urged  as  an  authority  upon  this  court 
I  am  of  opinion  that  the  decision  of  the  district  judge  is 

a  final  decree  of  the  District  Court,  from  which  an  appeal 

lies  to  this  court 
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flalvage  ia  demondidbler,  of  lights  upon  propertjr'taked  fifom  pirate&    But  to 
enkitld  a  pur^  to  aalrage  in  sndi  ease,  the  taking  mint  haTo  b^es  Wmttl 
and  meritoriou& 
'  A  pirate  18  one  who  acts  aolelj  on  has  own  aathority,  without  anj  ootnmia- 
'  sion  or  authoritj  firom  a  sovereign  State,  sefeing  hj  ibrce,  and  appfc^iii^Ii^ 
to  himself  withctat  discrimination,  every  yessel  he  meets  with. 
Bdbbeiy  on  the  high  SMS  is  piracy.    Biit  to  constitate  tfce  offinxce  thtf  taldqg 
^    must  be  felpiuoqs ;  and  the  ^  antmo  majr  be  inquired  into. 
If  a  court  of  Adniiralty  has  oognizanoe  of  Uie  principal  thing,  it  has  also  oCtbv 


OP  THB  DNHEjB.^ATES. 


Dayiflon  v.  Seal-sldiu. 


incident  tbon^  that  incident  would  noti  of  ttaelf  aod  if  it  stood  alone,  be 
iiv^in  the  admiralty  jarisdictioiL  Therefore,  In  the  case  of  a  piratical 
^Mng,  the  court  may  hare  jniiddiction,  alfhoogh  the  retddng  ^^as  upoft 
UfiO!^  Ami  for  1M  >^o  M^x^  gpodg  taken  by  pirates  and  add  opoi 
land,  may  be  recoTored  fipom  the  TendM,  by  suit  in  the  admirfilly. 

Am  officer  of  the  United  States  has  no  ngh^  without  express  directions  from 
ijB  government^  to  enter  the  territorial  jurisdiction  of  a  counixy  at  peace 
^th  the  TTnited  States^  and  forcibly  seize  upon  ptx>perty  found  there,  and 
claimed  by  ci^ens  of  the  United  Qtatea.  Application  for  redress  sfaooU 
be  xnade  tpthe  jQdidal  tribunaJs  of  the  Qouutry. 

Where  D^  an  officer  of  the  United  States^  without  the  direction  of  his  govemr 
Qient,  seized  property  at  the  Falkland  Islands,  claimed  by  citizens  of  the 
United  States,  and  which  it  was  alleged  had  been  piratically  taken  by  one 
V^  who  pretended  to  be  goremor  of  the  Falkland  Islands  ondsr  the  gO¥* 
mment  of  Buonoa  Ayres^  and  it  was  proved  that  Y,  was  not  acting;  on  hia^ 
own  authority  but  under  a  commission  from  the  government  of  Buenoa 
Ayres,  it  was  held  that  the  seizure  of  the  property  by  D.  being  unlawful^ 
Ik  dahn  for  salvage  by  A.  for  personal  services  bestowed  upon  the  pioperijr 
after  it  was  delivered  over  to  him  by  D.,  could  not  be  sustained. 

IC^i^e  the  evidence  is  conflicting,  and  it  ia  doubtfiil  on  whic^  side  it  prepon- 
derate^ the  decree  of  the  court  bek>w  wiU  not  ^e  disturbed  on  the  groun4 
that  it  is  against  evidence. 

Thompson,  J. : — This  case  comes  up  on  appeal  from  a 
decree  of  the  District  Court  of  the  United  States  for  the 
District  of  Connecticut  Thi^  libel  filed  in  the  case  is  fdip 
salvage  upon  a  quantity  of  seal-skins,  alleged  to  have  been 
saved  and  rescued  from  the  unlawful  and  piratical  capture 
of  Lewis  Vernet,  at  Port  St  Lewis,  in  the  Eastern  Falkland 
Island,  on  the  19th  of  August,  in  the  year  1831.  T^e  libef 
alleges  the  skins  to  have  been"  taken  from  on  board  the 
schooner  Sup^ior,  Congdon,  master,  by.  the  said  Vemet ; 
who  was  wrongfully  and  unlawfully  pretending  and  claim- 
ing to  be  Governor  of  the  Falkland  Islands,  under  the  gov- 
ernment of  Buenos  Ayres,  and  landed  and  put  into  a  store- 
house. Salvage  is  also  claimed  upon  a  quantity  of  seal- 
dqns,  alleged  to  have  been  taken  in  like  manner  from  a 
boat's  crew,  commanded  by  Isaac  P.  Waldron,  and  put  into 


826  CrftCUlT  CDTTBT' 

■  ■   ■  p  I II » 

.   DaYiscm  ▼.  Sealndciiui. 

0 

the  same  store.  The  libellant  states  tliat  he  was  cumed  a 
prisoner  on  board  the  schooner  Harriet,  to  Buenos*  Ayrea, 
ndiere  he  arriYM  on  the  20th  of  Norember,  when  he  was 
liberated;  and  onthe  1st  of  December  he  shipped  as  second 
sailing-master  on  board  the  Lexington,  a  sloop-of-war  of 
the  United  States^,  commanded  by  Captain  Duneanf  and 
sailed  for  PcHrt  Lewis,  and  aniyed  theie  on  the  27th  of  De- 
cember, and  sent  a  boat  on  shore  and  took  the  skins  from 
the  store-honse,  and  broke  up  Yemet^s  establishment  there : 
that  he  obtained  a  discharge  as  sailing-master,  for  the  sole 
purpose  of  saving  the  skins  for  the  rightf al  owner.  The 
skins  haying  been  deliyered  by  Captain  Duncan  to  him, 
were  put  on  board  the  schooner  Dash,  on  the  5th  day  of 
January,  1832,  and  were  afterwards  transhipped  to  the 
schooner  Carrier,  of  Stonington,  John  S.  Bamum,  master ; 
who  signed  a  bill  of  lading  for  790  prime  fur,  and  401 
pup-skins,  consigned  to  Thomas  Dayison.  The  Caixier 
airiyed  at  Stonington  on  the  15th  of  April,  1888.  And 
the  salvage  claimed  is  for  the  personal  services  of  the  libel- 
lant, bestowed  upon  the  skios  after  they  were  delivered 
over  to  him  by  Captain  Duncan*  The  skins,  by  order  of 
the  District  Court,  were  sold  by  the  Marshal  of  the  district, 
and  the  money  brought  into  court,  and  a  claim  for  the  pro- 
ceeds was  filed  by  Silas  E.  Burrows,  as  owner  of  the 
schooner  Superior,  and  her  cargo. 

Isaac  P.  Waldron,  in  behalf  of  the  boat's  crew  mentioned 
in  the  libel,  or  under  the  right  of  purchase  made  from  them, 
.  filed  a  claim  for  a  portion  of  the  skins.  * 

The  freight  of  the  skins  having  been  ordered  to  be  paid 
out  of  the  proceeds,  the  court  decreed  against  the  claim 
of  the  libellant  for  salvage ;  and  after  deducting  the  costs, 
that  $704  52  should  be  paid  to  Isaac  P.  Waldron  on  hia 
claim,  and  the  remainder  of  the  proceeds  to  be  paid  to  Silas 
E.  Burrows  on  his  claim* 
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'  From  this  decree  the  libeUant  and  Burrows  have  seyer* 
al]jr filed  an  appeal,*  and  the  qujestions  which  arise  under 
ibis  appeal)  relate,  in  the  first  place,  to  the  claim  for  salvage, 
and,  in  tiie  next  place,  to  the  respective  proportions  of  Bur- 
rows and  Waldron  to  these  proceeds. 

The  right  to  salvage  in  this  case  has  been  placed  on  the 
ground  that  the  taking  was  piratical,  [1]  and  gave  a  legal 

[1]  Bjr  aztible  Ist^  oeotioii  S,  of  tbe  Goosatation  of  the  United  States,  Oon- 
graep.  baa  power  to  define  and  punish  piraoics  and  felonies  oommitted  on  the 
high  seas,  and  offences  against  the  law  of  nations. 

If  any  person  commit,  upon  the  high  seas,  or  in  any  river,  haven,  basin  or 
bay,  out  of  the  jurisdiction  of  any  particuhv  State,  murder  or  robbery,  or  any 
other  offence,  which,  if  committed  wlthm  the  body  of  a  county,  would,  by 
the  laws  of  the  United  States,  be  punishable  with  death;  or  if  any  captam 
or  mariner  of  any  vessel,  shall  piratically  and  feloniously  run  away  with  such 
vessel,  or  any  goods  or  merchandise  to  the  value  of  fifty  dollars,  or  yield  up 
such  vessel  voluntarily  to  a  pirate;  or  if  any  seaman  shall  lay  violent  lianda 
opan  his  commander,  thereby  to  hinder  and  prevent  his  fighting  in  defence 
of  his  ship,  or  goods  oommitted  to  his  trust,  or  shall  make  a  revolt  in  the  ship^ 
every  such  offender  shall  be  deemed,  taken,  and  adjudged  to  be  a  pirate  and 
felon,  and  being  thereof  convicted  shall  suffer  death ;  and  the  trial  of  Crimea 
committed  on  the  high  seas,  or  in  any  place  out  of  the  jurisdiction  of  any 
particular  State,  shall  be  in  the  district  where  the  offender  is  apprehended, 
or  mto  w)uch  he  may  be  brought.    Act  30th  April,  1790,  sec.  8. 

If  any  citizen  shall  commit  any  piracy  or  robbery  aforesaid,  or  any  act  of 
hostility  against  the  United  States,  or  any  citizen  thereof,  upon  the  high  sea^ 
under  color  ot  any  commission  from  cny  foreign  prince  or  State,  or  on  pre- 
tence of  authority  from  any  person,  such  offender  shall,  notwithstandmg 
the  pretence  of  a^y  such  authority,  be  deemed,  adjudged  and  taken  to  be  a 
pirate,  felon,  and  robber,  and  on  being  convicted  thereof  shall  suffer  death. 
Ibid,  sea  9. 

Every  person  who  shall,  either  upon  the  land  or  the  seas,  knowingly  and 
WiUhigly  aid  and  assist  procure,  command,  counsel,  or  advise  any  person  to 
do  or  commit  any  murder  or  robbery,  or  other  piracy  aforesaid,  upon  the 
seas^  which  shall  affect  the  life  of  such  person,  and  such  person  shall  there- 
upon do  or  commit  any  such  piracy  or  robbery,  then  every  such  person  so  as 
aforesaid  aiduag,  assisting,  procuring,  eommanding,  counselling^  or  advising 
the  same^  either  upon  the  hmd  or  the  sea,  shall  be,  and  they  are  hereby  de* 
dared,  deemed  and  acyudged  to  be  accessory  to  such  piraciei^  before  the  fiio% 
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right  to  any  person  to  retake,  and  cla^  a  ccHBpef^satkm'lR^ 
all  meritorious  and  beneficial  services  rendered^  ih  aatiilg 

and  every  gach  petaoii)  being  thereof  ccnTicted,  B&aU  suffer  death.  Aek  90tli 
April,  1790,  sec.  10. 

iiifter  any  murder,  fUony,  robbery,  or  other  piraoy  wiurtsoerer  afawMaid,-  h 
or  shall  be  committed  by  any  pirate  or  robber,  eveiy  person  who^  knowing 
that  such  pirate  or  robber  has  done  or  committed  any  sacih  piracy  or  robbety, 
shall,  on  the  land  or  at  sea^  reoelTO,  entertain,  or  oonoeal  any  socb  pirate  or 
robber,  or  receive  or  taike  into  his  custody  any  Teasel,  goods  or  dhstM, 
vAdth  have  been  by  any  stich  i^rate  of  robber  pinitioally  and  fulaoiomif 
taken,  shall  be,  and  are  hereby  dedared,  deemed  and  acQudged  tobeateaft- 
sdfy  to  sach  piracy  or  robbery  after  the  fact,  and  on  oonviotfon  tiiereo^ahall 
be  imprisoned  not  exceeding  tiiree  yeara^  and  fined,  not  exceeding  fire  Imh 
dred  dollars.    Ibtl  sec  11. 

If  any  person  shaH,  upon  the  high  seaa^  or  in  any  open  roadstead^  or  ifr 
any  haven,  basin  or  bay,  or  in  any  river  where  the  sea  ebbs  and  flows^  orm- 
>  ndt  the  crime  of  robbery,  in  or  npon  any  vessel,  or  npon  any  of  tiia  Mj^ 
company  of  any  vessel,  or  the  lading  thereof  sndi  person  riiall  be  a^odgad 
to  be  a  pirate ;  and  being  thereof  convicted  beftyre  a  G&tmit  Court  of  the  XhSttA 
States  for  the  district  into  wbich  he  ahall  be  brongbt,  or  in  frtdeh  he  atarfl 
be  found,  shall  sufferdeilth.    Act  16th  May,  1820,  sea  3. 

And  if  any  person  engaged  in  any  piratical  cruise  or  enterprise,  or  beiag  of 
tli^  crew  or  ship^s  company  of  any  piratical  vessel,  shall  land  flt>m  sudi  veaselj 
and  on  shore  shall  commit  robbeiy,  such  person  shall  be  adjudged  a  pirate^ 
and  on  conviction  thereof  belbre  a  Circuit  Court  of  the  United  States  for  ttto 
dfMrid;  into  which  he  shall  be  brought,  or  in  wtndtt  he  sfaaA  be  foon^  afatfl 
sifffor  death.  Providddf  That  nothing  in  this  section  contained  sbitt  be 
ootistroed  to  deprive  any  particular  State  of  its  jurisdictiott  over  sodx 
otifbncea,  when  oomtmitted  within  the  body  of  a  county,  or  authorize  the  odnrts 
.  off  the  United  States  to  try  any  such  offenders,  after  conviction  or  acquittaaoe^ 
for  ^e  sitme  offence  in  a  State  oourt    Ibid.  sec.  9. 

If  any  citizen  of  the  United  States,  being  of  the  orew  or  ship's  oompany  of 
aSiy  foreign  vessel  engaged  in  the  dave  trade,  or  any  person  whatever,  being 
df  the  crew  or  Alp's  company  of  any  vessel  owned  in  whole  or  in  part,  or 
ri&vigated  for,  or  in  behalf  of  any  citizen  or  citizens  of  the  United  States,  tftafl 
lind  fbm  {toy  such  vessel,  and  on  any  foreign  shore  seize  any  negro  or  mo- 
Ijtttb,  not  held  to  service  or  labcM*  by  the  laws  of  either  of  the  States  or  terri- 
tories of  the  United  States,  with  intent  to  make  such  negro  or  mulatto  a  alate^ 
<ir  lihall  decoy,  or  forcibly  bring  or  carry,  or  rimll  receive  such  negro  or  mu- 
latto on  board  any  such  teaael,  vlth  intent  as  aforesaid,  snob  dtHmtt  or  p^ 
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te>  i^opefity^    Thieve*  oao  be  bo  doubt  thttt  saiyage  is  d»* 
tetadabfe  o£  right  upon  property  taken  fiicm  pirates;  asMt 


iBK  tfnillM^a^QdifedrftpirBto,  aad  ott  ooaviction  thereof  befim  tli»  Oiiciitt- 
dMBt  <^  tlie  ITititod  Stalet  ibr  the  cHMrict  wherein  he  may  be  brought  <»" 
te^JhABsiiflbrdealihi    IMd.  Bea4. 

If  any  eitizen  of  the  United  States,  behig  of  the  crew  or  ship's-  company  of 
li^iateiga-TeneL  eagag^  in  the  slave  trade,  or  any  person  whatevw,  befaig 
of  AhecNw  <ir  ddp's  omnpaDy^f  any  vesBel^  awned  whoily  or  in  part^  or  n«v»- 
i^atad-foror  inbelMlf  of  any  dtteen  o»  oMtSM  oftheTJnitea  Staites,  shrit 
fi—my  oOBflnfiy  or  detebi,  or  «d  and  abefr  itt  fovdMiy  oonftning  or  detaining^ 
oafeMfd'sooh  ymnl^  any  negro  or  nniattD,  not  hdd  to  service  by  the  laws 
etfeither  of  the  States  or  territories  of  the  United  States,  with  mtenttomake 
iMh  aogto  or  mtiatto  a  slave,  or  shall,  on  board  any  sach  vessel,  oflbr  or 
attempt  to  Sell  as  a  slave,  any  negro  or  mnlalto,  not  Md  la  service  as  afiiro- 
miAf  or  shail,.  on  the  high  seas^  or  anywhevs  <m  tide-water,  transfer  or  de- 
rover  to  any  other  vessel,  any  negro  or  mdatto,  not  held  to  service  aa 
,  witiY  intent  to  make  such  n^gm  or  nvdatto  a  dave^  or  shall  land  or 
drilrer  onsbore  firoBi  on  board  any  snch  vessel,  any  such  negro  or  mulatto, 
iMh  i*tGD*  to  makB  sale  oi;  or  banringprevionaly  acM,  sooh  negro  or  mulatto 
isra  fliBve,  sochcitixen-  or  peison  shall  be  adjudged  a  pirate,  and  on  convia* 
tioii  Aeieof;  helm  tiia  GhtHiit  Court  of  the  Uuked  States  fiir  the  distiiet 
wtanin  he  shall  be  bn)i|gtat  or  ftroad,  shall  soifer  death.    Ibid,  sec  5^. 

Vhe  Presftdent  of  the  United  Statas  is  aothorized  and  requested  to  employ 
flsrvaay  of  the  pnbtie  armed  vessels-  as  hi  his  judgment  the  service  may  re- 
^fxinif  witbanitabls  instniotions  to  tikeeommmders  thereof  in  protecting  the 
mufiBbmt  vesBski  of  the  United  States,  and  their  erews  ftom  piratical  aggres* 
sisM  and  depKedattonst  The  PresideBt  of  the  United  States  is  aathorised  to 
instruct  the  commanders  of  the  public  armed  vessels  of  the  United  States,  to 
snhdiiet  srfaa^  take,  and  send  into  any  port  of  the  United  States,  any  armed 
veasBl  or  beat,  or  any  vessel  or  boat,  the  crew  whereof  shall  be  armed,  and 
wfaieb  shall  have  attempted  or  eommitted  any  piratical  aggression,  seardi,  re* 
strabl^  depiedatien,  or  seiztoe,  upon  any  veasel  of  the  United  States,  or  of 
the  eitiMns  thereoi;  or  upon  any  ether  veasel;  and  also  to  retake  any  vessel 
of  the  United  States^  or  its  oStizens^  which  may  have  been  unlawfhlly  okj^ 
twed  aiNm  Ifte  high  seaa.    Act  8d  Maidi,  1819^  sea  1. 

Theoommaader'and  erewofany  merc^iant  vessel  of  the  United  States^ 
o^med  wiiolly  or  hi  part  by  a  dtiaen  thereof  may  oppose  and  defend  against 
soy  aggression,  seareh,  restrsinlv  depredation  or  ssizure,  which  shall  be  at- 
tasapted  upon  such  veBsel,  or  upon  any  other  vessel  owned  as  aforesaid  by 
the  aofttfaahder  or  crew  of  any  armed  veasel  idutfesoever,  not  being  a  pabHe 


880  CIBCUTT  CJOUBT 

if  the  taking,  in  this  case,  by  Yernet,  is  to  be  deemed 
piratical,  the  claim  for  salvage  may  be  maintained  {  bat 

armed  veasel  of  some  nation  in  amity  with  the  United  States ;  and  maj  sob- 
due  and  oaptiue  the  same ;  and  xoay  alao  retake  aajr  venel  otrned  as  aflare- 
aaid,  which  may  hare  been  captured  by  the  oommaiider  or  orewof  atiy  anch 
anned  Teasel,  and  send  the  same  into  any  pott  of  the  Uiiited  SIbIml  *  Act 
8d  March,  1819,  sec  3. 

Whenerer  any  yeasel  or  boat^  from  which  any  piratical  aggnasion,  aaawh, 
restraint,  depredati<m  or  seizure,  shall  hare  been  fint  attempled  or  mflie^ 
■haB  be  captnred  and  brought  into  any  port  of  the  United  Staten^  fiie  temo 
flhail  and  may  be  a^jndged  and  condemned  to  their  use,  and  that  of  the  cap* 
ton,  after  dae  process  and  trial,  in  any  court  having  admiralty  juriadioOoo, 
and  wlii^  shall  be  holden  for  the  district  into  which  sooh  ci^ftared  TSBBel 
aball  be  brought;  and  the  same  court  shall  thereupon  order  a  sale  and  dis- 
tribution thereof  accordingly,  and  at  their  discretion.    lUd.  sec.  4. 

If  any  seaman  or  other  person  shall  commit  manslaughter  upon  the  Ugh 
seas,  or  confederate,  or  attempt  or  endeavor  to  oorrapt  any  commander,  mas- 
ter, officer  or  mariner,  to  yield  up  or  to  run  away  with  any  vessel,  or  witti 
any  goods,  or  turn  pirate^  or  to  go  over  to  or  confederate  with  pirates,  or  hi 
anywise  trade  with  any  pirate,  knowing  him  to  be  sucdi,  or  shall  Ihndsh  mth 
pirate  with  any  ammunition,  stores  or  provisions  of  any  kind,  or  shaU  111  out 
any  vessel  knowingly  and  with  a  design  to  trade  with  or  supply  or  correspond 
with  any  pirate  or  robber  upon  the  seas ;  or  if  any  person  shall  anyimys 
ocmsulty  combine,  confederate  or  correspond  with  any  pirate  or  robber  on  the 
aeas,  knowhig  him  to  be  guilty  of  any  such  piracy  or  robbery ;  or  if  any 
seaman  shall  confine  the  master  of  any  vessel,  or  endeavor  to  make  a  revolt 
hi  such  vessel:  such  person  so  offendhig^  and  being  thereof  eonvictod,  diall 
be  imprisoned  not  exceeding  three  yeara^  and  fined  not  exoeeding  one  thou- 
sand dollaiB.    Act  SOth  April,  1790,  sec.  13. 

By  the  common  law,  piracy  oonsists  in  committbig  upon  the  high  sea^ 
or  elsewhere  within  the  jurisdiction  of  the  admiralty,  such  acts  of  roh» 
bery  and  depredation,  as  if  committed  on  land,  would  have  amounted  to  fel- 
ony there.  The  admiralty  jurisdiction  does  not  extend  in  general  to  any 
oflbnoe  done  infra  corpus  comiiatus.  All  rivers  in  England  till  they  flow 
past  the  furthest  point  of  land  next  the  sea,  are  infra  corpus  oomitatus.  '  Am 
to  havens,  creeks  and  arms  of  the  sea,  where  the  sea  flows  in  between  two 
points,  a  straight  imaginary  line  being  drawn  fix>m  one  ^loint  to  the  other, 
the  courts  of  common  law  have  jurisdiction  of  all  olFenoes  committed  withhi 
ihat  line,  as  bping  infra  corpus  comikUus.  It  would  seem,  however,  to  be 
it^ra  corpus  cowdUutus^  one  must  be  able  to  see  with  the  naked  eye  from  one 
ride  of  the  creek,  Ac.,  to  the  other.    The  admiralty  has  exdusive  jurisdielioik 
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to  entitle  a  party  to  salvage,  two  circomstanoes  must  con- 
6tir.    The  aervice  rendered  mtiBt  be  in  a  lawfiil  taking 


t^  tbe  ooMte  b^ond  loW'^water  mark.  And  l)etireen  low  and  bigh-wator 
jDBik,  the  adminlty  has  juriadiction  if  the  ofienoe  be  done  upon  the  high  wa- 
ter when  the  tide  is  in,  and  the  courts  of  common  law,  if  done  on  the  strand 
when  the  tide  is  oat  In  cases  purely  dependent  on  the  locality  of  the  act 
dQB^  the  admiralty  jurisdiction  is  limited  to  the  sea^  and  to  the  tide- water  as 
fiir  aa  the  tide  flows.    (See  Lewis,  Cr.  Law,  p.  461,  and  cases  there  cited.) 

In  Eofi^d,  in  a  case  at  the  admiralty  seesioii,  of  a  murder  committed  in 
.part  of  Milford  Haven,  where  it  was  about  three  miles  over,  about  seren 
Freight  miles  from  the  mouth  of  the  rirer,  or  open  sea»  and  about  sixteen 
liles  below  any  bridges  over  the  river,  a  question  was  made  whether  the 
tlaoe  where  the  murder  wafi  committed,  was  to  be  considered  as  within 
he  limits  to  which  commission  granted  under  the  statute  28  Hen.  8,  c.  16, 
U>  by  law  extend.  Upon  reference  to  the  judges,  they  were  unanimoudy  of 
jpinion  that  the  trial  was  properly  had.  And  it  is  said  that  during  the  dia- 
onssion  of  the  pointy  the  construction  of  this  statute  by  Lord  Hale,  2  Hale, 
16,  17,  was*  much  preferred  to  the  doctrine  of  Lord  Coke,  3  Inst  111 ;  and 
that  most)  if  not  all  of  the  judges,  seem  to  think  that  the  common  law  has  a 
ooacurrent  jurisdiction  with  the  admiralty  in  this  haven,  and  in  all  other  ha> 
veofl^  creeks  and  rivers  in  this  realm.  {Bruee*a  case,  2  Leach,  1093.)  It  ap- 
peared to  them  tiiat  th^  28  Hen.  8  api^ed  to  all  great  waters  frequented 
by  ships;  that  in  such  waters  the  adnural,  in  the  time  of  Hen.  8,  pretended 
Jurisdiction ;  tiiat  by  havens,  &c.,  havens  hi  England  were  meant  to  be  in- 
dnded,  tbeu^  they  are  all  within  the  body  of  ^me  county;  and  that  the 
mischief  from  the  witnesses  being  seafearing  men  was  likely  to  apply  toaU 
places  frequented  by  ships.    MS.  Bayley,  J. 

If  a  robbery  be  committed  in  creeks,  harbors,  ports^  fta,  m  foreign  conn- 
trie%  the  court  of  admiralty  indilputably  has  jurisdiction  of  it,  and  such  oiF> 
fence  is,  consequently,  piracy.    {Bex  v.  Jemoif  Old  Buley,  28th  Feb.  1812.) 

It  is  dear  that  upon  the  open  sea-shore  the  common  law  and  the  admiralty 
have  attexnate  jurisdiction  between  high  and  low-water  mark,  3  Inst  113; 
but  if  is  sometimes  a  matter  of  difficulty  to  fix  the  line  of  demarcation  be- 
tween the  county  and  the  high  sea  in  harbors,  or  below  the  bridges  in  great 
rivers.  The  question  is  often  more  a  matter  of  feet  than  of  law,  and  deter* 
minable  by  local  evidence ;  but  some  general  rules  upon  the  point  are  ool- 
leoted  by  Mr.  Bast  He  says^  that  "  in  general  it  is  said  that  such  parts  of 
the  rivers,  arms  or  creeks,  are  deemed  to  be  within  the  bodies  of  counties^ 
when  persona  can  aeefrwn  one  aide  to  the  other.  Lord  Hale,  m  his  treatise  Jk 
Jure  fTiom,  says,  that  the  arm  or  branch  of  the  sea  which  lies  within  the>b»o0v 
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o£  the  "pjBOjpex^^  mA  nmst  be  Qxeritarious  and  -QseEoll    Th^. 
talocg  muBi  b^  lnw&Q ;  for  noclaim  can  be  maaat^ined  in. 

ferrcE,  where  a  man  may  reasonably  diactm  between,  flhore  and  shore,  ifl,  or 
at  least  may  be^  wiUiia  the  body  of  a  oounty.    Hawkina^  boyeTei^  oonl^ 

I  em  tiio  line  mora  aocucately  confined^  by  other  authoritiei,  to  such  parta  oC 
the  sea  whose  a.  msn,  standing  on  the  one  side  of  the  land,  may  «ee  wha^  if 
done  on  Ou  other;  anil  the.  reason  assigned  by  Lord  Coke  in  the  admimlfy, 
case,  13  Ca  62,  in  snpport  of  the  oonnty  ooroner's  Jniisdktion,  where  a  man^ 
is  killed  in  such  places^  becaum  thai  (he  county  may  wdl  know  t^  seema  rather 
ta  support  the  mooe  limited  oonatruction.  But  at  leasts  where  there  is  ai^y 
doubt,  the  jurisdiction.  <^  the  ooi^mon  law  ought  to  be  preferred."  2  £^ 
P.  0.  c  17,  a  10,  p.  803,  804. 

The  question,  whether  the  &ct  was  oommitted  on  the  sea^  or  within  thj^ 
body  of  a  county,  is  of  main  importanoe.  For  if  it  turn  out  that  the.goods  were 
taken  anywhero  within  the  body  of  a  ooun^,  the  commissioners  under  tho 
statilte  of  Bian.  8,  can  b^ve  no  Jurisdiction  to  inquire  of  it;  and  if  it  shoji^. 
appear  that  the  goods  were  taken  at  sea  and  afterwards  brought  op  sIjmgje^ 
the  offender  cannot  be  indicted  as  for  a  larceny  in  that  county  into  which 
they  were  earned,  because  the  original  felony  was  not  a  taking  of  which  the 
dosimon  law  takes  oog^iizance.  2  Eastk  P.  0.  c.  17,  6,  12,  p.  805.  And  the. 
•tntute  39  G«a  3,  a  37,  relatea  cxdy  to  ofibAoea  comnitled  on  the  high  seiMV. 
anjl  out  of  the  body  of  any  oounty. 

Where  a  man  was  indicted  for  stealing  three  ohe^ts  of  tea  out  of  the  Aj^- 
rora,  of  London,  on  the  high  seaa^  and  it  was  proved  that  the  larceny  waa 
committed  while  the  yeasel  lay  off  Wampa,  in  the  river,  twenty  or  thirty 

%miles  iVom  the  seo^  hut  there  was  no  evidence  as  to  the  tide  flowing^  or 
atberwjse,  at  the  pUM»  where  the  vessel  lay,  it  waabeld,ftomtl^cive9mstan<Nb 
that  the  tea  was  stolen  on  board  the  vessel,  which  had  crossed  the  ooean, 
that  there  was  sufficient  evidence  that  the  larceny  was  committed  ob  the 
Ugh  seas.    {Bex  y.  AUen,  K  A  iL,  0.  a  ^  ^U.) 

It  was  deoided  that  where  A.,  standing  on  the  shore  of  a  haitor,  fixed  a 
loaded  musket  at  a  ravenns  cutter,  whksh  had  struck  upon  a  sand-bank  m 
the  sea^  about  one  hundred  yards  from  the  shore,  by  whk^  firing  %  person 
was  malick)usly  killed  on  board  the  vessel,  it  was  piracy ;  for  the  offence  wa^ 
oommitted  where  the  death  happened,  and  not  at  the  place  ih>m  whence  the 

f  cause  of  death  proceeded.  1  Hawk.  P.  a  a  37,  a  17.  And  if  a  man  \^ 
etaruck  upon  the  higli  sea^  and  die  upon  the  shore  after  the  reflux  of  the  wa? 
ter,  the  admiral  by  virtue  of  his  commission,  haa  no  cognizance  of  the  ofle»». 
2  Hale,  17,  20.  And  as  it  was  doubtftil  whether  it  coukl  be  tried  at  com- 
mon law,  it  was  provided  by  statute  that  the  offender  may  be  tried  in  tha 
oounty  where  the  death  stroke,  poisoning,  or  hurt  happened. 
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^WcoTiTt  of  jiistice,'fbtinded  on  an  act  in  ittilf 'WWei^iW.  It 
'lite,  i^ordingly,  be^n  held,  that  aa  a  rec^ptu're  ttiade  by  a 
neutral  power,  no  claim' for  fialvage  can  atide,  altiiongh  the 
beneficial  service  rendered  may  be  the  same  as  if  the  Te- 
igaptore  had  been  by  a  belligerent  ;bnt  the  «5t  of  taking 
by  the  neutral  beitog  unlawfdl,  no  right  cto  Ariite  fr<»n  an 
act  in  itself  unlawM.(a)  fiobbeiy  on  the  high  seas  is  tln- 
derstood  to  be  piracy  by  our  law.  The  taking  must  be  fe- 
lonious. A  commissioned  cruiser,  by  taceodv^  his  au- 
'IfhoTity,  is  not  Iherebyto  be  considered  a  pirate.  Ttmay 
be  a  marine  tres|^ass,  but  not  an  act  of  piracy,  if  the  vessel 
is  taken  as  a  pri25e,  unless  taken  feloniously,  and  with  intent 
' -fotx>mmit  a  robbery ;  the  quo  animo  may  beiixquired  into.(i) 
^  A  pirate  is  one  who  acts  solely  on  his  own  aulhOTily,  witii- 
'out  any  conunission  or  authority  fitmi  a'botereign  State, 
seizing  by  force,  and  appropriating  to  himself,  lyithout  dis- 
crimination, every  vessel  he  meets  with ;  'and  hence  pirirtes 
"  bave  always  been  compared  to  rabber&  The  only  diflbr- 
ence  between  them  is,  that  the  sea  is  the  the&tre  of  action 
■Tor  the  one,  and  the  land  for  the  o1)her.(c)  Although  the 
retaking  in  this  case  was  upbti  land,  yet  if  it  was  a  piratical 
'ttddng,  the  court  might  have  had  jurisdiction;  for  if  the 
^^Bfcdmiralty  has  cognizance  of  the  principal  thing,  it  has  idso 
"of  the  incident,  though  that  incident  would  not,  of  itself, 
and  if  it  stood  for  a  principal  thing,  be  within  the  admiralty 
jurisdiction :  and  upon  this  principle  it  is,  that  goods  taken 
by  pirates  and  sold- upon  land,  may  be  Tccovered  firom  the 
'Vendee  by  suit  in  the  admiralty.(c?)  In'  this  View  of  the 
case,  it  becomes  proper  to  inquire  into  the  situation  and  ca- 
pacity in  which  Vernct  was  acting,  and  as  connected  Ihere- 
^irtth,  the  territorial  government  and  •  jurisdiction  of  "the 
'FaBdand  Islands ;  and  it  is  very  clear,  from  the  evidence 

(a)  1  Cnuich,  28.         (&)  6  Wfaea  184;  3  Waah.  0.  0.  K  S16,  317,  318. 
(e)  2  Aran.  351 .  (d)  1  Kent  Com.  :i53. 
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in  the  case,  that  he  was  not  then  acting  on  hia  owii  aiUtfaor* 
ity,  but  under  a  conunission  from  the  government  of  Boe- 
noB  Ayres,  claiming  to  exercise  jurisdiction  over,  the  Falk* 
land  Islands. 

Mr.  Slocum,  in  his  letter  to  the  Minister  of  Fore^  Af- 
fisdrsi  dated  21st  November,  1881,  complaining  of  the. 
conduct  of  Yemet^  asks  whether  the  government  of  Bue* 
no8  Ajres  intends  to  avow  and  sustain  the  capture. 
The  Minister  of  Foreign  Affairs,  in  his  reply  of  Novena* 
ber  25,  informs  him  that  the  subject  was  under  the 
consideration  of  the  government,  which  would  adopt  such 
decision  as  the  laws  of  the  country  required ;  which  Mr. 
Slocum,  by  his  letter  of  the  26th  of  November,  informs  the 
minister  that  he  cannot  consider  the  answer  in  any  other 
light  than  as  an  express  admission,  on  the  part  of  his  gov- 
ernment, of  the  right  to  capture  American  vessels  fishing 
for  seals  at  the  Falkland  Islands,  and  then  proceeds  to  deny 
in  UAo  the  right  of  Buenos  Ayres  to  prohibit  the  Ameri* 
cans  from  taking  seals,  and  protests  against  all  acts  which 
have  been  adopted  by  the  government  finr  that  purpose,  in- 
cluding the  decree  of  the  10th  of  June,  1829,  by  which 
the  said  islands  and  coasts,  and  their  fisheries,  are  dedaied 
to  belong  to  that  government ;  and  protests  against  all  acts 
of  the  government  asserting  any  such  right  And  Oapt 
Duncan,  in  his  letter  of  the  1st  of  December,  admits  that 
the  captures  or  services  by  Yemet  were  made  under  the 
authority  of  that  government  He,  therefore,  befixre  he 
sailed  on  the  expedition  against  the  Falkland  Islands^  un- 
derstood that  Yemet  was  acting  under  the  authority  of  ihe 
government  of  Buenos  Ayres ;  and  the  proclamation  of  the 
14th  of  February,  1832,  shows  the  light  in  which  the  con,- 
ductof  Capt  Duncan  was  considered.  Itcharges  him  with 
having  invaded  that  rising  colony,  and  destroying  the  pub- 
lic property,  and  carrying  away  goods  legally  deposited 
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tbere  for  judicial  inquiry :  and  Capt  Duncan,  after  he«liad< 
broken  up  the  establishment,  and  taken  as  prisoners  all 
the  persons  found  there,  writes  to,the  Minister  of  Foreign 
ASaiis  that  he  would  deliver  up  and  set  at  liberty  the 
prisoners  on  board  the  Lexington,  on  assurance  being  given 
by  the  Buenos  Ayrean  government  that  they  had  been  act- 
ing under  its  authority ;  and  the  minister,  in  his  answer  of 
the  16th  of  February,  1882,  expressly  declares,  that  Yemet 
was  appointed  political  and  military  Qovernor  of  the  Falk* ' 
land  Islands,  in  consequence  of  tiie  decree  of  the  1st  of 
June,  1829,  published  on  the  10th  of  the  same  month ;  and 
that  Yemet,  and  the  individuals  acting  under  his  authority, 
could  only  be  judged  of  by  their  own  government  Here 
was  a  fiill  and  complete  sanction,  by  the  government  of 
Buenos  Ayres,  of  the  acts,  of  Yemet :  and  Commodore 
Bodgers,  in  his  letter  of  the  24th  of  Apnl,  1882,  to  the 
Minister  of  Foreign  Affiurs,  on  the  subject  of  Capt.  Dun* 
can's  conduct,  says  that  he,  (Capt.  Duncan,)  previous  to  his 
departure,  wished  to  ascertain  whether  the  persons  alluded 
to  acted  under  the  authority  of  the  government  of  Buenos 
Ayres;  but  not  being  able  to  obtain  any  official  declara- 
tion upon  the  subject,  he  believed  that  he  was  justified  in 
considering  them  as  acting  without  authority,  and  in  treat* 
iilg  them  as  pirates ;  but  that  as  the  government  had  since 
officially  declared,  that  the  establishment  at  the  Falkland 
Islands  was  under  its  special  protection,  and  that  the  indi* 
viduals  in  charge  of  it  acted  under  its  special  authority, 
he  considered  the  government  responsible  for  the  improp- 
^  conduct  of  its  agents,  and  that  the  persons  arrested 
by  Oapt  Duncan  were  no  longer  req)onsible  (except  to 
tlieir  own  government)  for  their  outrages.  He  should,  ac* 
oordingly,  set  them  at  liberty;  and  he  declares  that  he 
acts  in  this  measure  without  instructions  from  his  govern- 
ment ;  that  it  is  not  his  intention  to  discuss  the  question 
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pending  between  the  two  governments.  Thia  lie  shoidd 
leaye  to  the  agent  dnlj  authorised  to  treat  upon  that  mat- 
ter, and  who,  it  is  expected,  would  shortly  arrive  at  Bue* 
nos  Ayrea  From'this  correspondence  thus  fiur,  it  is  evi- 
dent that  Capt.  Buncan,  when  he  wait  to  the  Falkkud 
lalands,  and  broke  up  Yemet's  establishment,  was  uiider 
the  impression  that  they  were  a  nest  of  pirates;  > and  that 
Commodore  Bodgers,  as  soon  •as  he  fouad  this  to  bea  mis- 

'take,  but  that  they  were  acting  under  the  authority  of  the 
Buenos  Ayrean  govemment,  dischazged  the  prisoners,  dis- 
claiming to  hold  them  as  pirates :  and  there  is  no  pictencOi 

^in  any  of  this  correspondence,  that  Gapt.  Duncan,' in  this 
particular  act,  was  pursuing  any  spediid  order  of  the  gov- 
ernment of  the  United  States ;  but  he  was,  no  doubt)  act- 
ing in  good  faith,  under  wh,at  he  considered  his  duty^  ia 
protecting  the  rights  of  American  dtizens. 

I  do  not  mean  to  enter  into  the  question  whether  or  not 
'American  citizens  had  a  right  to  take  seals  upon  the  Falk- 
land Islands :  that  was  a  disputed  question  between  our 
Government  and  that  of  Buenos  Ayres.  But  if  these  islands 

-^were  held  in  the  possession  and  under  the  jurisdiction  of 

"the  Buenos  Ayrean  Giovemment,  and  Y emet's  estabUsh- 
ment  then  was  under  the  authority  and  protection  of  that 
Gbv^nmentj  as  it  dearly  was,  and  even  admitting  that  Yer- 
itot  had  abused  his  power,  Captain  Duncan  could. have^no 
right,  without  express  directions  from  his  Gkiveizanen^  to 
enter  into  the  textitorial  jurisdiction  of  a  country  at  peace 
with  the  United  States,  and  forcibly  seize  upon  property 

-found  there  and  claimed  by  citizens  of  the  United  States. 
Such  a  principle  would  be:  too  hazardous  to  the  peace  of 
nations  to  be  admitted  in  praotice.  If  the  seizure  of  these 
sldns  by  Yemet  was  .wrongfal,  and  a  violation  of  the  lights 
of  American  citizens,  Ihe  presumption  is^  th^  on  .fnpf^" 
<eation  to  the  judicgaltribunais  of  Buenos  Ayiet^i  ther^WQfLld 
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kare  been  a  restoration  of  the  property ;  and  if  that)  and  all 
appeal  to  the  goyemment,  shonld  £ul  of  redress,  it  might 
become  a  case  for  the  interfisrence  of  the  government  of  the 
injured  parfj,  and  might  ultimately  lead  to  a  just  war. 
Suoh,  according  to  the  law  of  nations,  would  be  the  course 
to  be  adopted  toward  the  citizens  or  subjects  and  the  gov* 
ernment  of  every  sovereign  power ;  and  the  weakness  or 
strength  of  such  power  does  not  alter  the  principle.  And 
ibis  would  seem  to  have  been  the  understanding  of  the 
libellant  himael^  by  the  contract  he  entered  into  with  Yer* 
net,'  relative  to  the  appeal  to  the  tribimals  of  Buenos  Ayres, 
fcr  the  trial  of  the  right  of  seizure  by  Vemet,  of  the  Har- 
riet and  Superior ;  and  the  employment  of  the  Superior  in 
sealing,  until  the  determination  and  result  of  such  trial 
should  be  kdown.  This  was  an  arrangement  beneficial  to 
all  parties,  and  is  not  at  aU  consistent  with  the  charge  that 
it  was  a  piratical  capture.  I  can  discover  nothing  in  the 
evidence  to  warrant  the  conclusion  that  this  contract  was 
forced  upon  the  libellant  and  Captain  Congar,  by  Yemet 
It  purports  to  have  been  entered  into  at  the  instance  of  these 
eapftains ;  and  I  see  no  reason  to  conclude  that  the  trial 
would  not  have  been  proceeded  in  had  not  the  property 
been  retaken,  and  the  whole  establishment  broken  up  by 
Oaptain  Duncan,  which  the  Government  of  Buenos  Ayres 
ooBffldered  a  gross  violation  of  then*  rights.  This  right  of 
taking  seals  (or  fishery  as  it  is  called,  though,  perhaps,  not 
strictly  proper,  as  the  seals  are  taken  on  shore)  at  the  Falk- 
land Mands,  was  then  under  discussion  between  our  Qov- 
emment  and  that  of  Buenos  Ayres,  as  would  appear  by  the 
letter  of  the  Secretary  of  State  to  Mr.  Forbes,  of  the  date 
of  10th  of  February,  1881,  in  which  he  says  it  is  the  wiA 
of  the  President  that  you  should  address  an  earnest  remon* 
strance  to  that  government  against  any  measures  lliat  may 
have  been  taken  by  it,  including  the  decree  and  circular 
YoL.  n.  22 
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letter  referred  to,  if  they  be  genuine,  which  axe  ealcuklMl 
in  the  remotest  degree  to  impose  any  restndnt  nrhatefw 
upon  the  ^iterprise  of  our  citizens  engaged  in  tiae  fiftheries 
in  question  (the  taking  seal  at  the  Falkland  Islands),  or  to 
mpair  their  undoubted  right  to  liie  freest  use  of  theoBu 
But  notwithstanding  this  strong  language  on  the  past  cfi 
our  government,  it  did  not  undertake  to  pronounce  i^am 
a  piratical  establishm^t,  or  to  diiect  our  public  yesaeLi  i» 
proceed  there  and  break  it  up ;  but  waa  negotiating  on  Ao 
question.  Our  government  must  have  been  Mly  appriased/ 
of  the  course  pursued  by  the  government  of  Buenos  Ajrres  f 
fixr  the  decree  referred  to  in  this  leaker  was  undoubtoGBjr^ 
the  decree  under  whioh  Vemet  was  acting*  And  timt  d&*. 
cvee,  which  bears  date  on  the  10th  of  June,  1%9,  in  temui 
declares,  that  the  Falkland  Islands  shall  be  gdvemed  bf  a^ 
militaiy  and  civil  governor,  to  be  appointed  by  dieOovenK 
mfint  of  the  Bepublic,  and  whose  residence  should  be  on. 
fho  Island  of  Sdidad,  and  that  he  diould  see  to  the  nguU^ 
tions  of  the  fisheries  on  that  coast  And  our  Seorotaiy  at 
State,  inaletter  of  29th  of  October,  1836,  in  answer  to  liio 
inquiry  whether  our  government  had  formally  declaxed  Apt 
itidid  not  xecc^paize  Ihe  claims  of  the  Bepublie  of  Buenm 
Ayres  to  the  jurisdiction  of  the  Falkland  Ldands,  sqw^t 
^  Measures  were  taken  by  my  predecessor  to  aseertain-oft 
what  foundation  the  claim  df  juriadiotion  to  ihese  ishnAi 
rested]  but  tb^  sioknesa  and  death  of  Mr.  SMkii  cw 
diaige  d^affiures  at  Buenos  Ayves,  had  for  a  timo  intentqi^ 
ed  the  investigatioa.  Our  right  of  fisheiy,  howeror,  in 
Ibose  seas,  is  one  til^t  the  govenmEient  considexB  indiqanlv« 
bki^  and  it  will  be  given  in  charge  to  the  ministar  abeutto 
be  aent  tiiere,  to  make  representations  a^^ainst  and  dtmani 
satisfiKStion  for  all  interruptions  of  the  exercise  of  tiu( 
rii^t."  Thus  our  government,  four  years  after  iSttt  seianm 
of  the  Superior,  and,  as  must  be  pmsmned,  widiMl  knowlr 
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^dgB  of  ibe  ftct^  treated  this  right  lus  a  fiobject  for  negotia- 
Urn  between  the  two  goyemments,  and  does  not  undertake 
to  affiuii  aach  seizure  to  be  a  piratical  act  And  under  thia 
Tisw  of  the  caae^  I  cannot  consider  the  re-taking  by  Gap- 
taifi  Dtmeaa  a  lawful  act ;  and  unless  it  was  so,  the  claim 
of  the  libelant  to  compensation  as  for  salvage  seryices,  in 
a  court  of  admiralty,  cannot  be  sustained.  I  do  not,  there* 
fore,  enter  into  the  inquiry  whether  any  meritorious  and 
benefidfll  services  have  been  rendered  by  the  libellant.  If  > 
any  have  been  rendered,  which  in  law  entitles  him  to  com* 
pensation,  his  redress  must  be  sought  in  a  court  of  common 
law,  and  not  in  a  court  of  admiralty.  The  appeal  of  the 
libellant  must,  therrfore,  be  dismissed, 

I  have  not  been  able  to  arrive  at  so  satisfiustory  a  oon- 
^ufliou  in  relation  to  the  distribi^on  of  the  proceeds  of 
tin  iddns,  as  between  Mr.  Burrows  and  Oaptain  Waldron. 
It  is  not  denied  but  that  all  the  skins  taken  on  board  the 
Superior  belonged  to  Mr.  Burrows;  nor  is  it  denied  but 
that  Captain  Waldron  was  the  owner  of  the  skins  taken 
fitttn  the  boafs  crew  of  the  Belville,  he  having  purchased  the 
rights  of  the  other  part  owners ;  and  it  is  very  satis&ctorily 
estaUiahed  that  all  these  skins  were  put  into  the  same  store* 
house  at  Port  Lewis.  But  the  doubt  arises  from  the  diffi- 
oulty  of  ascertaining  whether  tiie  whole  of  the  ddDS  taken 
fiom  tiie  boat's  crew  were  shipped  on  board  the  Thomas 
homy  and  seat  to  London^  or  whether  a  part  remained, 
«ad  wjeee  taken  away  by  Captain  Dunean. 

T3i»  evidence  upon  this  part  of  the  case  isoertainly  veiy 
QflPtradiotary  in  several  respects,  and  cannot  be  reconciled 
Yeimit  ajrears  Aat  the  akins  taken  fiom  the  boat's  crew 
were  put  separately  in  the  store-house,  and  were  all  put  on 
board  the  Thomas  Lowry.  In  this  he  is  contradicted  by 
eevezal  witnessea*  who  swear  that  these  skins  were  stored 
piomisfMonaly  in  the  store^house  with  the  akins  of  the 
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Haiiiet  and  Superior,  and  that  jthe  flkiiis  shipped  on  houA 
the  Lowrj  were  selected  isom  the  aggregate  quaati^ 
Under  this  view  of  the  case,  it  cannot  with  any  satiafisMStoij 
certainty  be  said  on  which  side  the  evidence  preponderates^ 
so  as  at  all  events  to  justify  an  appellate  court  on  thin 
ground  to  disturb  the  decree  of  the  court  beloWr  I  am, 
iooordingly ,  of  opinion  that  the  decree  of  the  District  Court 
be  jafiSrmed. 


United  States  v.  Jacob  Babkeb. 

Whore  the  United  States  were  the  holden  of  a  bffl  of  exchange,  and  their 
agent  in  New  York  was  directed  b j  a  letter  fhun  the  Secretaij  of  th» 
Treasaiji  dated  at  Washington,  Dec.  7,  1814^  enclosing  the  protest  for 
ncm-aoceptance,  with  directions  to  give  notice  thereof  to  the  drawer  and 
endorsera  residing  in  New  York,  and  the  agent  received  the  letter  on  Sai- 
vrday  the  10th  of  Dec,  between  11  and  12  o^clock,  and  notice  of  the  dis- 
honor  ci  the  bill  was  given  bj  him  on  Monday  the  12th ;  it  was  held,  tliat 
the  drawer  was  discharged  bj  the  negligence  of  the  holders. 

Ibe  role  that  each  part^  has  an  entire  day  after  that  on  which  he  is  informed 
of  the  dishonor  of  a  bill,  to  give  notice  to  the  party  to  whom  he  looks  for 
liayment,  applies  to  a  party  who  has  an  interest  in  the  bill,  and  not  to  an 
•gent  employed  by  snch  party  to  give  the  notioe. 

Thompson,  J. : — ^This  caae  comes  up  by  writ  of  error  to 
the  District  Court  for  the  Southern  District  of  New  York, 
and  the  only  question  raised  and  argued  was,  whether  due 
notice  of  the  non-acceptance  of  the  bill  in  question  was 
given  to  the  defendant^  the  drawer.[l]    The  lett^  of  ihe 

[1]  The  notioe  of  non-payment  most  contain  the  exact  amoonti  and  must 
be  directed  on  its  flu>e  to  the  person  sought  to  be  ohaiged;  it  is  not  sofficient 
to  have  it  directed  coneotly  on  the  oatside.     {Bemar  ▼.  Downer,  28  Wend. 
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rof  the  Treasury  addressed  to  Flewelling,  inclos- 
ing the  protest  for  non-acceptance,  with  directions  to  give 

t^O.  See,  farther,  report  of  this  case,  25  Wend.  277.)  Service  of  notice  of 
ptotert  cannot  be  made  through  the  mail,  where  the  party  giving  it  and  the 
one  ta  whom  it  ia  sent  reside  in  the  same  vUlaga  (SMdon  r.  Sehram,  4 
HiU,  129 ;  Banaom  v.  Mack,  2  Hill,  587 ;  The  Cayvga  Co,  Bank  y.  Beimeif  A 
"ESI,  236.)  It  is  a  sufficient  compliance  with  the  statute  (2  B.  &  212,  sea 
46,  n.  e,)  to  state  m  the  certificate  of  the  notary  that  notice  was  served,  Aa, 
by  putting  the  same  in  the  post-office,  without  mentioning  by  whom  the  aer- 
Tioe  was  made.  {KeUMm  y.  Barber,  4  Hill,  224.)  Nor  need  the  certificate 
now  (Sess.  Laws  of  1835,  p.  162)  mention  the  reputed  place  of  residence  of 
the  party  notified,  nor  the  post-office  nearest  to  it  lb.  Where  a  notioe  of 
protest  was  sent  per  mail  to  a  town  designated  by  the  agent  who  procured 
the  discount  of  a  note  at  a  bank,  in  answer  to  an  inquiry  made  by  a  cashier 
at  the  time  of  the  discount,  such  notice  was  held  sufficient,  although  there 
happened  to  be  four  postoffices  m  the  town,  and  the  poetK>ffice  of  the  naaw 
of  the  town  was  nine  miles  distant  firom  the  residence  of  the  endorsoi^  while 
another  post-office  in  the  same  town  was  kept  at  the  very  place  where  he 
resided.  ( CatskUl  Bank  v.  Stall,  15  Wen.  364.)  Nq^co  of  non-payment  must 
be  served  on  each  of  several  endorsers,  if  they  are  not  partners.  (  WiOia  ▼. 
Green,  5  Hill,  232 ;  see  Bank  of  Chenango  v.  Boot,  4  Cow.  126.)  If  one  of  rooh 
endorsers  die  before  the  note  falls  due,  it  seems  no  recovery  can  be  had 
agfunst  the  survivor,  without  allo^ving  that  the  estate  of  the  co-endorser  was 
served  with  notice.  lb.  But,  where  the  surviving  endorser,  after  the  note 
fell  due,  took  from  the  maker  a  bond  and  warrant  of  attorney  to  secure  hia 
liability  on  the  note,  and  subsequentiy  collected  a  port  of  the  amount;  held, 
an  admission  of  his  liability,  and  that  proper  steps  had  been  taken  by  the 
holder  to  charge  him.  lb.  It  is  not  necessary  to  the  support  of  an  action 
against  an  endorser  of  a  bill  of  exchange,  that  notioe  of  non-acceptance  should 
be  aooompanied  with  a  copy  of  the  bill  and  protest ;  notice  alone  is  sufficient 
(WtOs  V.  Whiiekead,  15  Wen.  527.)  A  defendant  is  not  allowed  to  object  to 
want  of  diligence  in  giving  notioe  of  non-acceptance,  in  respect  to  the  plaoe 
to  which  the  notice  is  directed,  when  sent  by  mail,  if  the  evidence  of  diligenoe 
is  prima  facie  sufficient,  and  there  be  no  proofj  on  his  part,  that  the  notice  was 
sent  to  a,  wrong  place.  lb.  Where  a  note  was  payable  after  ten  days' notice,  and 
notice  was  given,  and  before  the  expiration  of  the  ten  days  the  endorser  of 
the  note  promised  to  pay  it ;  held,  that  the  endorser  was  estopped  fW>m  aOeg- 
iqg  want  of  demand,  and  notice  of  non-payment  (Leowird  v.  Oary,  10  Wen. 
1^04.)    ▲  notice  of  protest  to  aa  endorser,  that  the  note  of  A.  B.  endorsed  \ff 
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notice  theoreof  to  die  drawer,  and  eiidoi8er%  was  datod^^si 
&e  rtli  of  December,  1814^  at  the  dtj  of  WMfaa^gton; 

him  IB  imteBtod  for  noD-paymenty  is  soffioieiil  to  put  him  on  ittquiiy;  and 
the  Jniy  are  authorized  to  find  a  yerdict  against  him,  if  thej  are  satisfied  the 
«ndoner  \?as  not  misled  hy  the  notice.  {Bank  of  Sochister  y.  OouH  9  W^ 
379.)  It  18  suiBcient  eyidenoe  of  demand  of  paTment,  and  of  refusal  to 
pay  a  note  payable  at  a  particular  place,  if  Che  note  be  left  there,  andno 
ftmds  are  provided  to  take  it  up.  {NvchdU  r.  CMdsmUh^  1  Wen.  160.)  The 
memorandum  of  a  deceased  caehier  of  a  bank,  who  irequently  notified  en- 
tosoTB  of  non-payment  <^  notes  in  the  name  of  the  acting  notaiy  of  the  banl^ 
that  on  a  certain  day  he  sent  notice  by  mail  to  an  endorser,  waa  held  to  be 
eompetent,  9jaA  prima  facU  suiBdent  evidence  to  charge  the  endoFKr.  /& 
Kotloe  of  protest  sent  to  a  town  where  a  note  bore  date,  where  the  otB^ecB 
«f  the  bank  were  Md  by  the  person  who  presented  it  for  discount,  the  endoner 
resided,  and  where  he  did  reside  until  within  a  few  weeks  befi>re  the  date  ol 
Ihe  note,  is  sutBcient  to  charge  the  endorser.  (Bcank  of  Utiea  y.  Pavidaofti  S 
tlTen.  681.)  Where  an  endorser  resided  in  one  town  within  two  and  a  half 
lanes  of  a  post-office^  and  carried  on  bunness  in  another  town  where  theie 
was  also  a  post-office,  at  the  distance  of  four  and  a  half  miles  &om  his  vesi- 
denoe,  and  he  receiyed  letters  and  kept  a  postage  account  at  the  latter  o^ 
floe ;  held,  that  notice  of  protest  of  a  note  might  be  sent  to  either  place;. 
(Btink  of  Qeneoa  y.  EowkUf  4  Wen.  328.)  A  mistake  in  the  name  of  the  post- 
office  to  which  a  notice  of  protest  is  directed,  does  not  render  the  notice  in- 
Speratiye,  where  it  appears  that  the  postroffice  is  as  well  known  by  one  ntume 
IH  the  other.  75.  Where  a  notice  of  iMX>test  has  been  directed  to  an  enr 
dorser  at  a  wrong  place,  the  question  whether  due  diligence  was  preyiooaly 
used  in  endeayoring  to  ascertain  his  residence,  belongs  to  the  court  as  mat- 
ter of  law,  and  not  to  the  jury,  provided  there  be  no  dispute  about  the  factSL 
{Spencer  v.  The  Sank  of  SaUnOi  3  HOI,  520;  Irdand  v.  Kip^  Anth.  N.  P. 
142;  S.  0. 10  J.  B.490;  S.  C.  11  J.  B.  231.)  Where  a  notary,  who  bad 
tiius  misdirected  notice  to  an  endorser,  testified  that  he  previously  made  in- 
eflbctual  inquiry  of  persons  in  tho  bar-room  of  an  hotel,  and  of  others  whom 
lie  eitiier  met  at  the  post-office  or  in  the  street^  but  was  unable  to  give  the 
names  of  any  of  them ;  held,  not  evidence  of  due  diligenoe,  eq^ecially  as  il 
appeared  that  a  more  thorough  inquiry  would  have  proved  ellbctuaL  {Sgenr' 
cer  y.  Bank  ofSoHna^  3  MU,  520.)  The  question  as  to  the  extent  of  the  hi- 
qoiry.  requisite  in  such  cases,  discussed  and  ooiuidered.  lb.  The  holder  of 
•  dishoncved  note  is  excused  ftom  giving  notice  of  non-payment  to  tho  en* 
doner  on  the  4th  of  July.    (Owyler  y.  SieocMf  4  Wen.  560.)    Notice  of 
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add  if  put  into  tbe  oouol  of  the  next  day,  (the  8ih,)  would^ 
iMbotdiag  to  the  ootirse  of  the  mail,  aarrive  here  on  the  lOth. 


tfe»i-tift}rnieat  ttutj  "bd  ettlior  verbal  or  in  writing.  Ih.  In  an  actKm  agidAflt 
the  drawers  of  a  bill,  dUhonored  by  the  drawees^  but  accepted  by  third  pdr- 
Aons  supra  protect  Ibr  the  hondr  of  the  drawers,  payment  most  be  demanded  - 
dt  the  drawees,  and  notice  of  non-payment  ^ven.  (Sccfidd  v.  Bayard,  3 
Wen.  483.)  Where  Infbrmation  of  the  dishonor  of  a  bill  is  sent  to  an  ageni 
nrho  is  not  a  party  to  the  bill,  fbt  the  pm-pose  of  cotiection,  with  a  request  to 
l^ve  notice  to  the  drawers^  and  he  omits  to  giro  so^  notice  until  the  next 
dny  after  receiving  snch  infbrmadon,  the  drawers  are  discharged;  being  a 
mere  agent,  he  should  have  given  imme<fiate  notice.  {SgwaU  v.  Buss^  3 
Wdn.  276.)  Kotice  of  non-acceptance  of  a  bill  cannot  be  given  by  a  stria- 
ger;  It  must  be  by  it  party  to  it,  or  by  one  who,  on  the  bill  being  returned 
to  Hm,  wduld  have  aright  of  action  upon  it  {Ohan(fhe  r.  Fbvfl^r  3  tTcni 
ITS.)  'The  holder  of  a  note,  who  receives  and  endorses  it  fbr  the  sake  of  coi- 
leefion  only,  although  a  mere  agent,  is  to  be  considered  as  the  real  holdtf', 
fer  the  purpose  of  receiving  and  transmitting  noticea  (OgddU  v.  DahMrif  9 
fifell,  12.)  When  a  note  has  been  presented  for  payment,  and  it  is  refttted, 
{he  holder  acts  with  reasonable  diHgeiioe  if  he  gives  notice  by  the  regvte 
eodrfte  of  mtdl,  to  the  endorser  from  whom  he  n^ceived  it^  that  he  may  trang- 
tttit  notice  to  his  immediate  endorser,  who  may  take  the  same  as  to  the  prior 
^ddTECrs,  and  so  on.  Ih.  An  action  does  not  He  agamst  a  notary  for  the 
OmtssSon  of  notice  of  proteM  to  an  endorser,  where  the  holder  may  resort  t» 
4X^er  grounds  ibr  fixing  the  endorser  mdependent  of  the  notioe,  and  wiMly 
br  negligently  omits  to  avail  Idmself  of  such  fiwts.  {FratMn  v.  8mi^  31 
Wen.  724.)  It  seems,  however,  that  in  such  case,  tbe  holder  of  the  note 
rtiould  not  only  be  woU  apprized  of  the  ezistenoe  of  tiie  foots  to  which  rsswt 
firight  be  had  to  sttstafai  the  action  against  the  endorser,  but  that  he  should 
hate  some  intimation  that  the  validity  of  the  notioe  wouM  be  questioned.  /8t 
176tice  of  non-payment  sent  per  raaQ  to  the  place  designated  by  the  dranrer 
•fan  aeoommodation  bill  of  exchange,  for  whose  benefit  the  bill  was  di#' 
IRMuited,  as  the  residence  of,  the  endorser  is  sufficient  to  diarge  the  endofsai^ 
altiiOQgh  he  in  foct  reside  m  another  to^vn,  and  receives  his  papers  at  a  poi^ 
office  in  stiB  another  town.  (Sanb  of  UUea  v.  Bsmfor.  21  Wen.  643.)  AH 
Hiat  can  be  required  of  the  hdder  of  pftper  in  subh  case  is^  reasonable  dyi> 
gence  in  making  inquiry  as  to  the  residence  of  the  endorser ;  and  the  holdsr 
f&  tbb  case  having  received  information  fl?ora  an  indlvidaal  in  whom  the  en- 
dorser reposed  so  much  confidence  as  to  beoome  his  surety  for  the  payment 
cf  a  debt,  It  was  held,  that  he  had  done  all  that  could  be  domaodoid  Of 
hinL    llh    What  is  reaaonable  diligence  hi  cases  of  this  kmd.    Ph    JL, 
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And  for  the  purpose  of  the  question  now  befixe  the  oomt^ 
it  must  be  taken  for  granted  that  the  letter  containing  the 

fMidlng  at  New  York,  having  ordered  goods  of  B^  residiiig  a*  Bimioip- 
hain,  in  England,  sent  to  K,  on  aoooont  of  the  gooda^  a  bill  drawn  l^  C.  in 
I  New  York,  upon  D.  in  London,  payable  to  the  order  of  B.,  at  sixty  digra 
!  sights  bat  not  endorsed  by  A.  B.  placed  the  bill  in  the  hands  of  his  bankers 
at  Birmingham  for  collection,  who  transmitted  the  same  to  their  ootrespond- 
eats  in  London,  by  whom  the  bill  was  presented  for  aooeptence  to  D.,  who 
leAised  to  accept ;  but  no  notice  of  the  non-aooeptanoe  was  given  to  B.  until 
the  day  of  payment^  when  the  bill  was  presented  for  payment  and  dishon- 
ored. B.  transmitted  the  bill  to  A.,  requested  payment  of  the  amount,  and 
apprized  him  of  the  circumstances  in  relation  to  the  biU.  A.  refused  payment, 
returned  the  bill,  and  insisted  he  was  discharged  fix)m  liability  to  make  pay- 
mentk  in  consequence  of  not  having  had  due  notaoe  of  the  non-aooeptaaoe. 
.  In  assumpsit  by  B.  against  A^  to  recover  the  amount  of  the  bill,  fqr  which 
A.  was  in  advance  at  the  drawing  of  the  same,  it  was  held,  on  a  case  made, 
containing  the  above  (acts,  that  A.  not  having  endorsed  the  bill,  was  not  en- 
titled to  notice  of  dishonor,  and  remained  liable  to  K  for  the  amount  of  the 
goods;  that  C,  the  drawer,  not  having  funds  in  the  hands  of  J}^  and  the  dr- 
oumstances  not  being  such  as  to  induce  a  reasonable  expectation  that  tho 
bill  would  be  accepted,  was  likewise  not  entitled  to  notice;  that  the  bill  was 
not  received  as  an  absolute  payment^  and  that  B.,  in  relation  to  it^  stood  in 
the  character  of  agent  to  A.,  and  having  placed  it,  according  to  the  ordinary 
course  of  business,  in  the  hands  of  bankers  for  ooUeotion,  and  having  appriaed 
A.  of  the  non-acceptance  and  non-payment  as  soon  as  he  received  notioe 
himself  was  not  chargeable  with  a  want  of  diligence  or  fidelity,  in  the  dis- 
ohatge  of  his  trust  as  an  agent ;  that  whatever  might  be  the  effect  of  tBe 
laches  of  the  bankers,  in  an  action  against  them  by  &,  or  by  A«,  had  he  en- 
doraed  the  bill,  such  lachea  had  no  bearing  upon  the  rights  of  B. ;  and,  there* 
fore,  that  B.  was  entiUed  to  judgment  (  Wart  v.  Smiih^  I  Wen.  218.)  Ko* 
tioe  of  non-payment  of  a  bill  of  exchange,  ite.,  must  generally  be  given  bjr 
an  endorser  to  the  endorser  next  before  him,  by  the  next  post  after  he  baa 
himself  received  notioe  of  the  dishonor,  and  so  on  to  the  drawer.  (Mead  ▼, 
£ng8,  6  Cow.  303.)  Notice  in  such  cases  need  not  be  on  the  same  di^,  but 
may  be  on  the  next  (Howard  v.  /iwff,  1  HiU,  2d3.)  One  deaUng  in  biUs  or 
notes  is  not  bound  to  watch  the  post-offlce  constantly  for  the  purpose  of  ra- 
oeiving  and  transmitting  notices.  {Mead  v.  Bngs^  5  Cow.  303.)  BeaaonaMo 
diligence  and  attention  is  all  the  law  exacts.  lb,  Aooordingly,  whore  R., 
residing  at  Bristol,  Rhode  Island,  October  2l8t,  sent  notioe  of  non^paynieat 
of  an  inland  bill  to  S.,  his  immediate  endorser,  at  ProvidMioe^  by  tha  pQit 
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jpolBBft)  and  diiectiDg  notice  to  be  given  to  ihe  drawei'  and 

.  eodonen,  was  reoeived  by  Flewelling  on  the  lOih  of  De* 

comber,  between  eleven  and  twelve  o'clock.    But  the  no* 

ti^  of  the  dishonor  of  the  bill  was  not  given  nntil  the  12ih. 

I  do  not  understand  any  objection  to  have  been  made  to 
the  r^ularily  of  the  notice  of  non-payment,  nor  is  it  neces- 
sary to  notice  that  point  here. 

This  case  is  not  distinguishable  in  any  respect  as  to  &ct8 
firom  that  of  The  United  Stales  v.  The  AdmW  of  Abraham 
Barker^  decided  at  the  last  term  of  the  Supreme  Court(a) 
And  the  law  of  that  case  must  of  course  apply  to  and  gov* 
em  this. 

A  question,  however,  growing  out  of  those  ficts,  has 
been  made  here,  which  does  not  seem  to  have  attracted  the 
attention  of  the  counsel  or  the  court,  according  to  the  report 
of  that  case. 

It  appears  that  the  10th  of  December,  when  the  letter  of 
the  Secretary  of  Treasury  was  received  here  by  Mewelling, 
was  on  Saturday,  and  that  notice  was  given  jon  Monday ^ 
(the  12th,)  and  this,  it  has  been  argued,  was  all  that  the  law 
required  of  the  holder. 

(a)  12  Wheat  659. 

wUch  reached  that  place  on  the  same  day  at  6  P.  M.,  and  S.  received  the  no- 
tice (m  the  morning  of  the  22d,  and  put  a  notice  in  the  post-office  in  the  af- 
ternoon of  the  same  day,  fiir  his  endorser  at  New  York,  although  a  mail  had 
pwvioQdy  left  Providence  at  1  P.  M.  of  the  same  day  for  New  York ;  and 
this  letter  was  post-marked  the  23d,  and  was  taken  by  the  post  of  that  day, 
in  the  morning,  and  reached  the  endorser  at  New  York,  in  the  due  oourse  of 
mail,  th^  being  no  laeheB  imputed  after  this;  held,  that  the  drawer  was  not 
dkehaiged.  lb.  Where  a  notary  at  New  York,  ignorant  of  the  residence 
of  an  endorser,  sent  a  notice  of  protest  for  him  to  K.  ft  D.  at  Albany,  by 
wiKxn  it  was  received  in  due  ooum  of  mail,  and  then  deposited  in  the  post- 
offioe,  directed  to  the  endorser  at  his  place  of  residenoe ;  held,  sufficient  to 
charge  tiie  endorser,  there  bemg  no  pretenoe  that  it  was  too  late.  (Sajfbrd 
T.  Wifcktf,  preaidMit,  fto,  1  HOI,  IK 
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l*h»  qaeslioii  does  iiot  appear  to  lunre  b«n 
case  on  tbe  trial  xo  the  eoort  below;  and  I  hs^e  tioanol- 
laction  of  its  having  been  ai  all  atarted  on  Ihe  atganMI  in 
ihe  Sapreme  Cioart  If  it  had  been,  the  opuaon  <€  Ae 
conrt  would,  dottbileefl,  hare  been  expranednpon  it.  And 
it  is  hardly  to  be  preBomed  that  if  this  eboomslanoe  wonld 
have  iumished  an  excuse  for  the  delay  in  giving  notiae^  it 
would  have  eBcxped  the  notice  of  the  bar  and  of  the  bandu 

But  if  this  should  be  oonaideved  a  new  pointy  undenided 
by  ^t  caae^^it  would  not,  I  think,  afi^  the  cpeation;  liie 
notice  was  still  too  late — ^it  should  have  been  gin^en  «n  Sat- 
urday— the  letter  was  received  here  early  enough  6«i  tiiat 
day  by  the  agent,  to  enable  him  to  have  given  the  notice 
within  the  usual  business  hours,  without  any  erferaordi&aiy 
diligence.  Mr.  Flewelling  could  not,  in  any  sense,  be  eon- 
sidered  the  holder  of  this  bill,  or  having  any  interest  in  it; 
he  waa  the  mere  private  agient  of  the  plaJntifiS^  who  must 
be  deemed  the  hold^s,  and  ehargeaUe  with  all  the  lepd 
consequences  resulting  from  the  negligence  of  their  i^^entiL 

A  notice  put  into  the  mail  at  Washington,  direoted.to 
the  defendant  at  New  York,  would  have  beeaat  suffioiaDt^ 
and  all  that  could  have  been  required  of  the  plaintiff  ^  they 
were  not  bound  to  employ  an  agent  here  to  serve  the  no- 
tice. And  had  notice  been  sent  by  the  mail  directly  to  de- 
fbndant^  it  would,  doubtless,  have  been  received  by  hun  <m 
Saturday.  The  delay,  therefore,  in  tmngiog  the  notioe 
home  to  the  defendant^  is  attributable  to  the  plainti&  Al- 
though notice  by  the  mail  would  have  been  sufficient,  the 
plaintiffii  were  not  bound  to  adopt  that  mode,  but  might 
cause  it  to  be  given  by  a  private  hand ;  but  the  rule  seems 
to  be  well  settied  in  England,  that  when  such  eouise  is 
adopted,  the  holder  inbound  to  see  that  it  reaches  the  party 
^n  the  same  day  that  it  would  have  arrived  by  the  p06t(a) 

(a)  Gbitty,  402,  288  iBid  a.;  6  Etft,  8. 
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The  side  vhich  ve  findlaiddown  an  the  hodm,  tbiA  each 
pftrty  has  an  entire  day  after  that  on  which  }ie  is  ijofonoed 
of  the  dishonor  of  a  bill,  to  give  notice  to  the  party  to  whom 
he'lodks  fidr  payment,  must  be  a  party  to  the  bill,  and  who 
has  an  interest  in  it^  and  cannot  apply  to  an  agent  employed 
by  such  party  to  giye  the  notice.  If  Flewelling  had  been 
a  party  to  this  bill,  he  might,  according  to  this  rule,  have 
had  until  Monday  the  12th  to  give  the  notice ;  but  the 
pUntift  eould  not  claim  a  day  for  thdr  agent  to  give  this 
notice,  i^tor  it  arrived  heie.  Such  a  role  might  lead  to 
great  delay  and  abuse  by  employing  a  number  of  agents  in 
sucoesaion  to  give  such  notice,  if  each  one  was  entitled  to  a 
4bvf  for  that  pmpMer 

^^138  role  in  England  seems  to  have  received  some  modi- 
fication, with  respect  to  bankers  employed  to  collect  bills. 
In  Baynea  v.  Bick8,{a)  it  was  said,  that  as  soon  as  a  banker 
k  infixTmed  of  ibe  noo-paym^nt  of  a  biU,  it  becomes  his 
tntsmess  to  acquaint  his  principal  of  that  cireamsta&oe,  and 
that  if  a  bill  be  returned  to  a  banker,  he  is  bound  to  give 
notice  to  his  principal  that  very  day,  if  he  can  do  so  by 
uouig  ordinary  diligence.  But  by  subsequent  cases  the 
Tule  seems  now  to  be  otherwise,  and  a  banker  is  eonndered 
a  distinct  holder,  Ihough  he  is  possessed  of  the  bill  merely 
to  receive  payment  for  a  customer.  But  it  may  be  inferred 
firom  what  &11  &om  Lord  EUenborough  in  <me  of  the  cases, 
tliat  it  is  Ae  cust(»n  of  bankers  to  present  the  bills  as  dis- 
tinct customers,  and  not  as  mere  agents  identified  widi  their 
customers.(i) 

This  cannot,  however,  aftect  the  question  in  ihis  case, 
for  there  is  no  pretence  that  Flewelling  was,  in  point  of 
ftot,  or  that  he  professed  to  be,  anything  more  than  a  mere 
agenl^  acting  for  and  in  the  name  of  the  plaintiffs. 

(o)  2BoB.&PuL5»8.  ((^2Taoiit3|)8;  l&flMl»28L    * 
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la  the  Matter  of  Utttia.  " 

The  judgnuent  of  the  court  below  mvat,  iherafefe,  1)6 
affinae(L[l]    ^ 

[1]  See  Barker  v.  United  StcOes,  1  Paines'  a  C.  Rep.  156;  ExeaUon  of 
Clement  v.  Dickey,  lb.  377. 


OIBOUIT   COURT  OF   THE   UNITED  STATB&r- 
SOUTHERN  DISTRICT  OF  NEW  YORK. 

In  the  Matter  of  Peter,  alias  Lewis  Martin. 

The  act  of  Congress  empowering  penons  claiming  tlie  senrioes  of  a  tagfttn 
daye,  to  seize  or  arrest  him  and  take  him  before  a  magistrate,  &c^  makea 
no  provision  for  the  issuing  of  any  process  for  the  purpose  of  authori2siog 
such  arrest ;  and  it  has  never  been  the  practice,  under  that  law,  to  issue 
any  such  process. 

When  the  alleged  fugitive  18  brought  befive  the  magistrate,  the  latter  aoquiroi 
jurisdiction  of  the  case,  and  authwity  to  proceed  with  the  inqoiiy,  wheliMr 
the  person  so  seized  and  brought  before  him  doth,  under  the  laws  of  the 
State  from  which  he  fled,  owe  service  or  labor  to  the  person  claiming  hinu 

While  such  examination  is  pending,  the  party  is  in  the  custody  of  the  law, 
and  the  magistrate  has  authority  to  imprison  him  Ibr  safe  keeping.  And 
during  such  examination,  process  issuing  out  of  this  court  to  a&  United 
States  officer  to  take  the  alleged  fugitive  from  the  custody  of  the  State 
officer,  would  be  illegal 

The  writ  de  homne  reptegiando,  though  nearly  obsolete,  is  a  common  law 
proceeding,  applicable  to  a  trial  of  the  question  of  slaveiy. 

The  act  of  Congres  reLative  to  the  reclamation  of  fbgitive  daves,  is  ooostilM^ 
tional  and  valid. 

The  object  of  the  inquiry  before  the  magistrate  is  only  for  the  purpose  of 
sanctioning  the  seizure  or  arrest,  and  authorizing  the  removal  of  the  fhgi- 
tive  to  the  State  from  which  he  fled,  and  does  not  contemplate  a  trial  on 
the  merits. 

The  right  of  trial  by  jury,  secured  by  the  7  th  article  of  the  amendments  of  the 
constitution,  is  the  trial  according  to  the  course  of  the  oonunon  law,  and  is 
confined  to  matters  of  fact  only.    And  the  inquiry  before  the  magistrate 

^  under  this  act  of  Congress,  so  fhr  as  the  question  of  slavery  is  involved,  ia 
A  questioa  of  law,  aad  not  a  qoeetion  of  faot^ 
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Thompsqk,  J. : — This  is  a  motion  to  quash  the  tvrta  de 
hamine  rqplegiandoj  issued  out  of,  and  made  retumaUe  in 
this  court,  by  which  the  marshal  is  commanded  that  he 
cause  to  be  replevied  Peter  Martin,  otherwise  called  Lewis 
Martin,  a  citizen  of  the  State  of  New  York,  (whom  John 
Enders  and  John  Grace,  citizens  of  the  State  of  Virginia, 
have  taken  and  do  keep,)  &c.  From  the  affidavits  upon 
which  this  motion  is  founded,  it  appears  that  Peter  was 
daimed  as  the  slave  of  John  Enders,  and  owed  labor  and 
service  to  him,  at  the  city  of  Bichmond,  in  the  State  of 
Yirginia,  from  whence  he  had  escaped.  Upon  satisfeictoiy 
proof  of  these  fects  being  given  to  the  Recorder  of  New 
York,  he  allowed  a  hcd)ea8  corpus^  upon  which  Peter  was 
taken  and  brought  before  him.  But  before  the  Recorder 
had  decided  upon  the  case,  the  writs  ofkamtne  replegiando 
were  issued  to  the  marshal  of  this  district,  and  the  custody 
of  Peter  was  transferred  &om  the  sheriff,  to  the  marshal. 
Certain  proceedings  were  afterwards  had  in  the  Supreme 
Oourt  of  the  State,  which  it  is  not  material  here  to  notice. 
At  a  subsequent  day,  to  wit,  on  the  20th  of  October  last^ 
Peter  was  brought  before  the  recorder,  who,  after  having 
heard  the  proo&  and  all^ations  of  the  parties^  granted  a 
certificate,  according  to  the  provisions  of  the  act  of  Con- 
gress of  February,  1793.(a) 

It  is  not  material  to  examine  whether  or  not  the  recorder 
had  authority  to  allow  a  habeas  carpus  to  bring  before  him 
the  party  examined  as  a  slave.  This  course  was  probably 
adopted  in  conformity  to  the  act  of  the  L^islature  of  this 
State.  Bu^  the  view  we  have  taken  of  this  case  does  not 
involve  an  inquiry  into  the  validity  of  that  law.  The  Su- 
preme Court  of  this  State  has  declared  it  tmconstitutional 
and  void.    It  is  understood,  however,  that  a  writ  of  error 

(a)VoLII,L.U.&331. 
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his  he&x  brought  upon  that  judgment^  irhi^  is  now  pead* 
ing  before  the  Gourt  of  Errors ;  and  it  does  not  beoctme 
this  court  unnecessarily  to  volunteer  an  opinion  upon  tiial 
question. 

Admitting  the  recorder  had  no  authority  to  allow  a  habeas 
corpus^  yet  when  the  party  was  brought  before  him  he 
acquired  jurisdiction  of  the  case,  unless  the  act  of  Oongress 
is  unconstitutionai  and  yoid.  That  law  empowers  the  peiv 
sons  claiming  the  services  of  the  fugitive,  to  seize  or  arresl 
him,  and  take  him  before  a  magistrate,  &c.  No  provision 
is  made  for  the  issuing  of  any  pi^ocess  for  the  purpose  of 
authorizing  such  arrest;  and  so  &r  as  our  knowledge 
extends,  it  has  never  been  the  practice  under  that  law  to 
issue  any  such  process.  But  the  issuing  or  allowing  liie 
process  cannot  affect  the  jurisdiction  of  the  magistrate,  it 
must  be  deemed  the  act  of  the  claimant,  and  if  he  had  a 
right  to  arrest  the  fugitive  without  any  process,  that  right 
is  not  taken  away  or  relinquished  by  having  such  process. 
The  recorder,  therefore,  had  jurisdiction  of  the  case,  and  an.* 
tiborily  to  proceed  in  the  inquiry,  whether  ihe  person  ao 
seized  and  brought  before  him  doth,  under  the  laws  of  the 
State  from  which  he  fled,  owe  service  or  labor  to  the  peEBon 
daiming  him.  This  inquiry  may  take  up  some  time,  and' 
require  some  delay  for  the  purpose  of  procuring  testimony; 
and  whilst  such  examination  is  pending,  the  party  must 
be  deemed  in  the  custody  of  the  law,  and  the  magistrate 
must  necessarily  have  authority  to  imprison  him  for  safe 
keeping.  When,  therefore,  the  writs  of  homtne  npbgimJh 
-were  served,  the  ftigitive  was  taken  out  of  the  custody  of 
the  law;  and  this  was  an  illegal  execution of  those  wrils 
whether  Ihe  habeas  corpus  was  void  or  not  If  it  was  vaUd, 
the  fugitive  was  in  the  custody  of  the  sheriff  of  the  tity  and 
county  of  New  York,  a  State  officer.  And  to  permit  the 
maishal,  a  United  States  officer,  under  a  process  iasuiog 


OF  THE  UNITED  STATES.  Oft 

ItttlMlfattar«r>itfliiL 

oMof  Ais  couit  to  take  a^partj  ttom  the  custody  of  tlM 
Slate  officer,  would  be  sanctioniiig  a  conflict  that  ndgM 
be  v&ty  serious  in  its  conaeqaences,  and  cannot  be  juslifed 
orexenaed. 

Btit  if  die  habeas  corpus  was  void,  the  execntion  of  the 
imts  of  Jicmine  repleffiando  was  illegal,  for  the  fugitive  wss 
eMier  in  the  cuBtodj  of  the  law  under  the  order  of  the  re- 
corder, or  was  in  the  custody  of  the  claimant  If  in  tiie . 
OHrtod jr  of  the  law,  it  was  irregular  to  execute  the  write 
pendbg  the  examination  before  the  recorder,  and  if  in  ens* 
tod  J  of  the  daimant,  a  penalty  of  five  hundred  dollaars  is 
iaedrred  by  any  person  who  shall  knowingly  and  willing^ 
ly  obstruct  llieclaiinlint  in  seizing  or  anesting  such  fugitive^ 
or  flhall  rescue  such  fugitive  from  such  claimant  when  acr 
anested. 

It  will  be  perodved  that  this  opinion,  thus  &r,  has  a8» 
mned  the  act  of  Congress  to  be  a  valid  and  constitutii»tal 
Um*  But  the  objections  that  have  been  raised  agaiost  the 
piBDoeedingB  under  the  homine  rspleffiandoj  have  been  at> 
tempted  to  be  surmounted  by  endeav<»ing  to  show  that 
tlMt  law  IS  tmeonstitational  aad  yoid,  and  that,  of  coubm^ 
<l0  tfiest  of  the  ftigitive  by  the  claimant  w^as  iO^gal ;  and- 
tkaft  4U  the  pcooeedings  before  the  recorder  were  coram  nos 
/meVoSj  and  fumished  no  objection  to  iSae  service  of  the  write 
i^kimiimreplegiaaidQ^  or  justification  for  obtaining  the  fiigi* 
IIpml  If  the  act  of  Congress  is  unoonstitotioiud  and  ToidYW^' 
Mano  objection  to  the  issuing  €t  ^hominarepbgiando^  to  try 
tliXfwfltiottofalav^.  It  is  a  common  law  proceedingap* 
pttesMotosnehaGase;  and  although  nearly  obsolete,  we  caah* 
not  deny  to  the  party  the  right  of  resorting  to  it  Whethar 
^mntMm  the  pretfsnt  case,  md  the  prooeediiigsunder  them, 
at^regukr  and  according  to  the  course  of  &eoommon  law, 
it' is  unneeessary  to  inq^nire,  as  we  are  dearly  of  opinion^ 
4«ttkea0t4)f  CoDgr«n  is  «  valid  and  coastitiitumal  Iwsr^ 
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has  heesa  brou^t  upon  that  judgment^  whiA.  10  now  pend* 
iBg  before  the  C!otirt  of  Errors ;  and  it  does  not  heo6m6 
this  court  unnecessarilj  to  volunteer  an  opinion  upon  thai 
<|ue8tion. 

Admittbg  the  recorder  had  no  authority  to  sSkmr  a  haims 
cffrpusj  yet  when  the  party  was  brought  before  him  hA 
acquired  jurisdiction  of  the  case,  unless  the  act  of  Congretas 
is  unconstitutional  and  yoid.  That  law  empowers  &e  per* 
sons  claiming  the  services  of  the  fagitiye,  to  seize  or  arresfe 
him,  and  take  Trim  before  a  magistrate,  &e.  No  provision 
is  made  for  the  issuing  of  any  pi^ocess  for  lihe  purpose  (^ 
au&oriasing  sudi  arrest;  and  so  &r  as  dur  knowledge 
extends,  it  has  never  been  the  practice  under  that  law  to 
issue  any  such  process.  But  the  issuing  or  allowing  Ae 
process  cannot  affect  the  juris^otion  of  the  magistrate,  it 
must  be  deemed  the  act  of  the  claimant,  and  if  he  had  a 
right  to  arrest  the  fugitive  without  any  process,  that  right 
is  not  taken  away  or  relinquished  by  having  such  process. 
The  recorder,  therefore,  had  jurisdiction  of  the  case,  and  an* 
thinity  to  proceed  in  the  inquiry,  whether  lihe  person  so 
seized  and  brought  before  him  doth,  under  the  laws  of  tiie 
State  from  which  he  fled,  owe  service  or  labor  to  the  penKA 
daiming  him.  This  inquiry  may  take  up  some  time,  and'  • 
require  some  delay  for  the  purpose  of  procuring  testimony; 
and  whilst  such  examination  is  pending,  the  party  must 
be  deemed  in  Ihe  custody  of  the  law,  and  the  magistrate 
must  necessarily  have  authority  to  imprison  him  for  safe 
keeping.  When,  therefore,  the  writs  of  homine  repbgimidh 
weare  served,  the  fugitive  was  taken  out  of  the  custody  of 
tSie  law ;  and  this  was  an  illegal  execution  of  those  write- 
whether  the  haleaa  corpus  was  void  or  not  If  it  was  vaKd^ 
&e  fugitive  was  in  the  custody  of  the  sheriff  of  the  dly  and 
county  of  New  York,  a  State  officer.  And  to  permit  the 
marshal,  a  United  States  office*,  under  a  process  issuing 
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0ttt  of  thn  court  to  take  a^partj  firom  the  custodj  of  tlMt 
State  officer,  wotild  be  sanctioning  a  conflict  that  BEiigM 
\»  v&ty  aeriotts  in  ita  c(Kisequence8,  and  cannot  be  justified 
orexeufled. 

But  if  the  habeas  corpus  was  void,  the  execution  of  the 
nrrits  of  homine  repbyiando  was  illegal,  for  the  fughave  was 
dtiker  in  the  custody  of  the  law  under  the  order  of  Ihe  re- 
cofder,  or  was  in  the  custody  of  the  claimant  If  in  Ae . 
oofliody  of  the  law,  it  was  irregular  to  execute  the  write 
pfflidmg  the  examination  before  the  recorder,  luid  if  in  cni« 
todjof  the  claimant,  a  penalty  of  five  hundred  dollats  in 
inettrred  by  any  person  who  shall  knowingly  and  willing^ 
lyobatructliieclaunantin  seizing  or  arresting  such  &gitive^ 
or  ahall  fescue  such  fugitive  from  such  claimant  wiien  «r 
anested. 

B  will  be  perceived  that  this  ojnnion,  thus  &r,  has  aa» 
samed  the  act  of  Oongress  to  be  a  valid  and  constitutional 
law.  But  the  objections  that  have  been  raised  against  the 
pioceedinga  under  the  hamme  repkgiandOj  have  been  at* 
tmpted  to  be  surmounted  by  endeavcaing  to  show  ihali 
tbttt  law  is  unconstitutional  and  void,  and  that^  of  ooune^ 
tiis  jynosi  of  the  fugitive  by  the  claimant  was  iUegal;  and* 
AatilllthepEooeedings  befi»re  the  recorder  were  coram  non 
fuHoe^  and  furnished  no  objection  to  the  service  of  the  wiJte 
ot limine  repbgiaatdo^  or  justification  for  obtaining  the  fiigi'> 
tim.  If  the  act  of  Oongress  is  unoonstitutional  and  void,  W9' 
seaikD  objection  to  tiie issuing  of  a  homine  r^legiandoy  to  tijT 
the  <fiie0tton  of  slavery.  It  is  a  common  law  proceeding  a|i» 
p^lUdtosuehacase;  and  although  nearly  obsolete,  we catt*' 
not  deny  to  the  party  the  right  of  resorting  to  it  Whe^brnt 
4^  wftts  in  the  present  case,  and  the  proceediiigaixBder  ihom, 
ai«  legtdar  and  according  to  the  course  of  tiie  common  law, 
it  ji  nnneeessary  to  inquire,  as  W€  are  dearly  of  opinicni; 
4iifc the  aet  of  Congress isa  valid  and cofistitutioaial  law^ 
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and  tl;tat  the  writs  of  homine  repUgiando  must  be  set  aaida 
for  iiregolarity. 

The  great  objection  which  has  been  urged  against  this 
law  is,  that  it  deprives  the  party  of  the  trial  by  jury,  which, 
it  is  said,  is  a  oommon  law  right,  secured  under  the  7th 
article  of  the  amendments  to  the  constitution. 

If  the  inquiry  before  the  magistrate  was  a  trial  upoa 
the  merits,  and  conclusive  upon  the  question  of  slaveryi 
there  would  be  great  force  in  the  objection ;  but  it  is  not 
It  is  only  a  preliminary  examination  to  authorize  the  daim* 
ant  to  take  back  .the  fugitive  to  the  State  fix>m  whence  h9 
fled,  and  the  question  whetiier  he  is  a  slave  or  not  is  open 
to  inquiry  there,  and  we  cannot  listen  for  a  moment  to  any 
suggestion  that  this  question  will  not  be  then  £Eiirly  and 
impartiaUy  tried.  Beference  to  the  act  of  Congress  will 
show  such  to  be  its  provisions.  It  declares  that,  '^  where 
a  person  held  to  labor  in  any  of  the  States,  &c.,  under  the 
laws  thereof,  shall  escape  into  any  other  of  the  said  States 
or  Territories,  the  person  to  whom  such  labor  or  service  may 
be  due,  his  agent  or  attorney,  is  empowered  to  seize  or  ar< 
rest  such  fugitive  from  labor,  and  take  him  or  her  before 
some  judge  or  magistrate,  [designated  in  the  act,]  and  upon 
proo^  to  the  satis&ction  of  such  judge  or  magistrate,  that 
the  person  so  seized  or  arrested  doth,  under  the  laws  of  the 
State  or  Territory  from  which  he  or  she  fled  from  service 
or  labor,  to  the  person  claiming  him  or  her,  it  shall  be  the 
duty  of  such  judge  or  magistrate  to  give  a  certificate  thereof 
to  such  claimant,  which  shall  be  a  sufficient  warrant  for 
T^Qioving  such  fugitive  from  labor,  to  the  State  or  Terri- 
tory from  which  he  or  she  fled." 

The  object  of  the  inquiry  before  the  magistrate  is  clearly 
for  the  purpose  only  of  sanctioning  the  seizure  or  arrest^ 
and  authorizing  the  removal  of  the  fiigitive  to  the  State 
from  which  he  fled.    This  necessarily  involves  an  inquiry 
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as  to  the  identity  of  the  person,  as  well  as  the  question, 
whether,  hj  the  laws  of  the  State  from  which  he  fled,  he 
owes  service  or  labor  to  the  person  claiming  him.  The 
magistrate  must  be  satisfied  that  the  person  so  brought  be- 
fore him  does  owe  such  service,  and  the  examination  is 
limited  to  these  two  questions,  and  depends  upon  proof  be- 
ing  made  satis&ctory  to  the  magistrate  upon  these  two 
points.  If  this  was  intended  to  be  a  final  determination  of 
the  question  of  slavery,  the  law  would,  doubtless,  have  de« 
dared  the  fireedom  of  the  slave  to  be  thereby  established, 
and  it  would  be  a  judicial  proceeding  which  would,  under 
the  Constitution  of  the  United  States,  be  binding  in  each 
State.  The  magistrates  designated  in  the  act,  who  are  au- 
thorized to  entertain  this  inquiry,  clearly  shows  it  would 
not  be  intended  as  a  trial  upon  the  merits  of  the  case.  It 
may  be  made  before  any  judge  of  the  Circuit  or  District 
Courts  of  the  United  States,  residing  or  being  within  the 
State,  or  before  any  magistrate  of  a  county,  city  or  town 
corporate  wherein  such  seizure  or  arrest  shall  be  made. 

The'  7th  article  of  the  amendments  to  the  constitution 
does  not  apply  to  any  such  preliminary  inquiries.  It  de- 
clares that,  "  in  suits  at  common  law,  when  the  value  in 
oontroyersy  shall  exceed  twenty  dollars,  the  right  of  trial 
by  juiy  shall  be  preserved."  It  is  unnecessary  to  determine 
whether  this  amendment  is  not  limited  to  suits  involving 
a  trial  of  the  right  of  property  merely,  which  is  scisceptible 
of  valuation,  and  not  to  a  question  of  personal  liberty, 
which  adnodts  of  no  pecuniary  valuation.  But  admitting 
that  the  trial  upon  the  merits,  under  the  homine  replegiando, 
or  any  other  mode  of  proceeding  which  is  final  upon  the 
question  of  slavery,  would  &11  within  this  amendment,  and 
would  require  a  trial  by  jury,  it  by  no  means  follows  that, 
for  the  purposes  contemplated  by  this  act  of  Congress,  the 
right  of  trial  by  jury  is  secured.    If  it  is,  it  is  secured  in 

Vol.  n.  23 
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everj  caaQ  vfhist^  aiugitLye  firom  jiistioe  is  demanded  ao* 
cording  to  lixeproyiaiQiuii  of  the  same  act  of  OoDgrefls;  audi 
indeed,  it  ifi  Becnied  in  evoTy  po^Ub  oaae  of  airest  tipoa 
a  dii^inal  charge:  fogr  the  identity  of  the  pei^cm  aiid 
prima^  ./o/cie  evidence  of  guilt  are  s«d>jeot0  of  inquiry,  upon 
every  such  arrest  Bat  another  reason  may  be  assigned 
why  this  amendment  of  the  c<Histitation  has  no  bearing 
npon  the  law  in  questioo.:  the  right  of  trial  by  jury,  se^ 
cured  .by  this  amendment,  is  the  tiiftl  aooording  to  the 
course  of  the  common  .law^  and  is  confined  to  matters  ol 
&ct  only,  AU  questions  of  law  arising  upon  suits  at  com- 
mon law,  are  deci^od  by  the  court;  and  the  inqtdiy  befine 
the  magistrate^  under  this  act  of  GongresB,  so  &r  as  the 
questiqn.  pf  ^yery  is  iAvolved,  is  aquestion  ci  law  and 
not  a  question  of  &ct ,  The  magistrate  is  toinquiie  whether, 
under  ihifi  laxf^9  of  the  State,  or  Territory  &obi  which  the  fu« 
gitive  fled,  he  owesserTioe  or  labor  to  the  pemoa  daimiiig 
hinu 

But  it  is  said.that  GongrcMSS  has  no  power  to  iegidate  at 
all  upo^.  this  sul^ecti  ihe^re  being  no  express  delegation  ef 
such  pa]^isrjbi  the  cona^tption.  The  provisicfn  in  the  oon* 
stitutio^f ^iS|((iy  '*  No  person  held  to  seirvioe  or  ladbor  in .  oi^e 
State,  ym^^  the  laws  the];eo4  escapii^  inio  another,  Aall, 
in  con9^\i|^oe  of  ^j  laif  or  loegulation  iheraiiiy  be  4i8^ 
charged^  ,i^0JA  .suoh  ^eryjce  .^- labaTj  but.ahaU  bexdelivared 
up  on  ^^iff\  off  tjh^  ffus^itg^m^Mi  suebi  senioe'.  <xr  fajbcr 
maybcflj^te-!'    j,;   • 

This  provision  conlbains  aprohibilaon  to  the  States  Ho^p^m 
any  law  disoh^ging  the  persons  escaping  from  flip  kbcr  or 
service  .^^Ql^.h^  9wp9  to  w^ber;  .and  alleuchlaws  wotdd 
be  nuU}wd,yoi(^,f]^d  no  ^poBitiva  legislation  xnas^t  be^ie^ 
cessaiy  .^,th^  s^ligect.    Bi;^  tosacnie  the  bensAtofiiia 

(•)  AH  4,.M(V.a   :  -•'  '. 
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latter  part  of  the  provision,  some  legislation  on  the  subject^ 
either  bj  Congress  or  by  the  States,  is  indispensable.  It 
dedansd  t!hat  the  party  escaping  shall  be  delivered. up  to 
the  party  to  whom  he  owes  labor  and  service;  but  the 
mode  and  manner  in  which  this  is  to  be  done  and  enforced 
must  be'  pioWiied  for  by  laW :  the  constitution  makes  no 
provision  on  that  subject^  and  it  ca,nnot  be  presumed  that 
it  was  intended  to  leave  this  to  State  legislation.  There  is 
no  express  injunction  upon  the  States  to  pass  any  laws  on 
the  subjeet;  tad  unless  they  chooA  to  do  it,  the  great  ben- 
efit intended  to  be  secured  to  slaveholders  would  be  entirely 
defeated. ' 

We  know,  historically,  that  this  was  a  subject  that  cre- 
ated great  difficulty  in  the  formation  of  the  constitution, 
and  that  it  resulted  in  a  compromise  not  entirely  satis&o- 
tory  to  a  portion  of  the  United  States.  But  whatever  our 
private  opinions  on  the  subject  of  slavery  may  be,  we  are 
bound  in  good  j&dth  to  ctoy  into  execution  the  constitu- 
tional provisions  in  relation  to  it;  and  it  would  be  an  ex- 
travagant construction  of  this  provision  in  the  oonstitutioii, 
to  suppose  it  to  be  left  discretionary  in  the  States  to  comply 
with  it  or  not^  as  they  should  think  proper. 

We  are,  a(ky)rdingly,  of  opinion  that  the  act  of  Congress 
under  WWch  the  certificate  of  the  recorder  was  given,  is  a 
valid  and  constitutional  law,  and  that  the  writs  of  fiomine 
Tfpkgidndo  were  irregularly  issued,  and  must  be  set  a^de.[l] 

[I]  The  BUlject  of  the  redamatioii  of  fligitiTe  davoB  was  very  taJlj  dis- 
ooflMd  hj  Chief  Joitioe  Shaw,  in  SinCs  Case,  1  Cuah.  Bep.  285.  And  see^ 
abo,  Dixon  t.  AUender^  18  Wend.  618. 
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Oharles  De  Wolf  v.  Gahdineb  G.  Howlanb  akd 
s^kuel  s.  howland. 

Where  A.  and  B.  purchased  the  ship  &  and  her  cargo,  on  account  of  them- 
'  flelves,  and  G.  and  D.,  in  equal  third  parts,  and  it  was  agreed  betwe^  the 
pttties  that  C.  should  go  as  master  and  supercargo,  the  outward  cargo  to 
be  ooasigned  to  C,  and  A.  and  E  made  all  the  advances  both  ibr  ahip  and 
eargo^  and  were  constituted  the  agents  and  fiictoni  in  New  York  frr  the 
several  parties^  and  the  return  cargo  was  to  be  consigned  to  them  for  sale 
on  account  of  the  concern;  held,  that  the  parties  interested  in  this  adven- 
ture could  not  be  considered  partners,  but  must  be  deemed  tenants  in 
oonimoD,  each  one  having  a  right  over  his  separate  share,  according  to  the 
rales  of  law  applicable  to  such  an  in^st  in  chattels,  and  not  to  be  gov 
med  by  the  law  of  partnership. 

H^  further,  that  A.  and  B.,  so  iar  as  related  to  the  interest  or  share  of  D^ 
must  be  conadered  his  agents  or  Actors,  and  that  th^  had  a  right  to 
retain  out  of  his  share  of  the  proceeds  of  the  adventure^  tot  their  advances 
and  disbursements  in  his  behalf 

A.  and  B.  drew  a  bill  of  exchange  on  D.  for  their  advances^  which  was 
accepted  hj  D.  but  not  paid;  and,  subsequently  to  the  acoeptanoe  of  the 
bill,  but  before  it  f^ll  due,  D.,  having  Med,  transferred  his  interest  in  the 
•hip  and  cargo  then  at  sea^  to  E.,  for  a  pre-existing  debt  Held,  that  the 
bill  drawn  on  D.,  bj  A.  and  B.,  was  not  a  waiver  of  their  lien  on  the  pn>* 
oeeds  of  the  cargo,  espedallj  as  E.  had  notice  of  their  daim. 

And  E.  having  filed  a  bill  for  a  discovery  and  account  of  the  proceeds  of  the 
cargo,  one-third  of  which  he  claimed  under  D^  it  was  held  that  he  had  no 
■nperior  equity  upon  which  he  oould  rest  his  claim  to  overreach  the  lien 
of  A.  and  B. 

Hald,  however,  that  as  A.  and  B.  were  not  acting  in  the  character  of  general 
fikctors,  but  were  constituted  such  under  the  particular  arrangement  in 
relation  to  this  adventure,  that  their  lien  must  be  limited  to  theur  advance- 
ments ibr  D.  on  account  of  the  outward  cargo^  aiA  not  for  the  general  hA- 
\  of  theb  account  against  him. 


f  Thompson,  J. : — ^The  &cts  upon  which  this  case  must 
torn,  are  to  be  collected  from  the  bill  and  answer,  one  wit- 
ness only  haying  been  examined,  barely  to  prove  the  exe- 
cution of  an  assignment  by  George  De  Wolf  to  the  com- 
plainant 
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The  object  of  the  bill  is  for  a  disoovery  and  account  of 
the  proceeds  of  the  cai^o  of  the  ship  Superior,  one-third 
of  which  the  complainant  claims  imder  Geoige  De  Wol£ 
From  the  bill  and  ansY^r  it  appears,  that  in  September, 
1825,  the  defendants  purchased  the  ship  Superior  and  her 
cargo,  on  account  of  themselves,  and  Jacob  Smith  and 
George  De  Wolf,  in  equal  third  parts ;  that  it  was  agreed 
between  the  parties,  that  Smith  should  go  as  master  and  ' 
supercargo,  the  outward  cargo  to  be  consigned  to  Smith.  * 
The  defendants  made  all  the  advances  both  for  ship  and 
cargo,  and  were  constituted  the  agents  and  Motors  in  New 
York  for  the  several  parties,  and  the  return  cargo  was  to 
be  consigned  to  them  for  sale,  on  account  of  the  concern. 
On  the  8d  of  October,  after  the  ship  sailed  on  her  voyage, 
George  De  Wolf  wrote  the  defendants  to  send  him  a  state- 
ment of  the  costs  of  the  ship  and  cargo,  and  when  due, 
that  he  might  remit  his  proportion.  On  the  20th  of  Octo- 
ber the  defendants  gent  him  the  amount,  and  drew  on  him 
two  bills  of  exchange — one  for  the  one-third  of  the  cost  of 
the  ship,  and  the  other  for  one-third  the  amount  of  the 
cargo,  payable  at  the  average  times  when  the  payments  for 
the  ship  and  cargo  would  fall  due.  The  only  question  now 
before  the  court  relates  to  the  cargo,  the  bill  for  which  bears 
date  on  the  10th  of  October  for  $4,297  97,  payable  on  tfie 
8th  of  January  then  next  This  bill  was  accepted  by 
George  De  Wolf,  and  returned  to  the  defendants,  who  still 
hold  the  same,  it  never  having  been  negotiated  by  them  or 
in  any  manner  whatever  pa^d  or  satisfied. 

George  De  Wolf  fidled  some  time  in  the  month  of  De- 
cember, and  on  the  22d  of  that  month  he  transferred  his 
interest  in  the  ship  and  cargo,  then  at  sea,  to  the  complain- 
ant, the  consideration  for  which  was  the  payment,  by  the 
complainant,  of  a  note  which  he  had  endorsed  for  G^rge 
De  Wol£  dated  the  4th  of  October,  1826. 
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^'  ^'     These  are  the  lea^ng  &cts  ia  the  case.    There  are  oiheis 

which  have  a  strong  bearing  upcm'the  result^  which  will  be 

noticed  hereafter ;  and  the  main  question,  under  the^e  cir- 

'eomstanbes,  is,  'Whether  the  ddendants  haye  a  right  to  le- 

^     tain,  out  bftihe  proceeds  of  Ihe  return  cargo,  enough  to  sat- 

*  isfy  themselves  for  their  advances  for  Cteorge  De  Wol^  on 
'  the  purchase  of  the  outward  cargo ;  or  whether  the  com- 
^  plainant  is  entitled  to  the  same  under  his  assignment  from 
^    George  De  Wolf. 

*  The  parties  interested  in  this  adventure  cannot  be  com- 
Y   iidered  partners,[l]  but  must  be  deemed  tenants  in  com* 


[1]  A  person  who  oontracts  for  a  share  of  the  profits  of  a  partioukr  tnMla 
^-    ^  basmesB^  as  prefltS)  is  a  partner  as  to  third  penons,  and  is  liable  for  tbo 
debts  of  the  partnership.    ((7Aa«e  t.  JBIorrvi;  4  Ftdge,  148.)    Wbeilisr  »  part- 
nership ezifrt,  jss  to  creditor^.  betii9Mn  a  loerphaM  ancl  a  mei««»f«ai  or 
^agent  of  his,  who  contracts  with  the  merchant  for  a  share  of  the  aotual-prnf- 
.    its.  as  a  reward  for  his  services,  and  who  is  not  held  ont  to  the  worid  as  a 
.^.  999tner  ?    X^uare,.  Jh.   ^e  eonstilate  a  partnership  as  betw^n  Hie  parties 
,^y  tiiei^tOk  there  must  be«  joint  ownenhip  of  flnds^and  an*iigfrefcinm%  diher 
efpresBorlmpliedi.tQ  pwtldpatein  the  piefitsortosioftiiB^tfiineHk  *IK 
By  articles  of  agreement,  the  memben  of  an  insoranoe  oompttif  omrenaitted 
r   tt^ther,  that  in  case  of  losses^  over  the  abore  sum  sabeoiibed  odginaUj  for 
,    •  capital^  each  member  shoold  bear  sadi  part  of  the  loss 'as  was  pn^crtiobed 
^^  to  the  spm  by  hhq  q^iglnaUj  sobaoribed.    Tins  is  an  dfUmuf  pattnersldp; 
X   the  n^embersiffe  .bound  in  rnHia,  eaeh  for  ihs' wluil*;  not  onifai^i^  Man- 
gers, but  as  to  memben  of  the  oompanj  who  h^ve  proeiired  towmanft 
*  {A^rs.  of  SJuibrick  y.  Fifher,  2  Desan.  148.)    A  proposal  by  »  partner  here 
f^  lo  another  in  England  to  renew  a  copaitnerslup,  just  expiring,  which  was 
^,reoeiyed  by  the  partner  in  En^^d^andaoled  upon,*  by^idiipping  ^obdi^ 

without  cl^uqgh)g,oomm]8doiu^  and  other  partneiAlp  ati^  Isi^^ 

),  Bnt  it  may  be  dissplTed  in  the  same  infonnal.  maaiieK^  by  «ataal  oenasnt^ 

implied  from  ^e  acts  of  both  parties. .  And  ooe  of  them  shall  not  afterward 

be  allowed  to  set  up  a  claim  to  share  in  the  profits  of  a  new  budness,  such 

as  the  commission  bushisM^  snteied  failb  by  the  ottier,  to  whidi*  tbe  fotitier 

^.0(mtribuMQdther.moaey»8loek.:norlabar..  (ih'dfeisw  r,  iSurtiimi^i^BDld, 

'!  8  Desau.  501.).  Th«  piivAte  association^  of  stookfafildem<if  th«  North  BiiFer 

Bteam  Boat  Company,  is  not  a  copartnership «  but  the  parties  are  tenants  in 

'  oommon  of  the  property  and  franchises  belonging  to  the  company.    And  in 
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1009)  ioaak.oae  ha^nng  a  rigbt  ov^  his  separate  shafci^  ao- 
,  <ooi|liiig  to  the.  nileB  of  lair  applioable'lo  sueli  an  intbest 

miob  nwogiitioiH  tlia  Bi^oii^  vwiiot^bM  the  tti&oriiy,  unlesB  by  ipeoial 

jlSreeneiik    (l0ring$km  ▼.  Xync^  4  Joboti  (Al  Repi  S'TS.)    Where  a  defend- 

^  upt 4^149^ in  Juiaoaww  that  he  wtf  a partnto  in  a  coupany,  and  there  was 

^_  pnx)f.9f  hial^Ult:  ao,  the  partherahip  shall  not  be  presumed  from  eqiiivo* 

/  cal  cvroamatanoea  (StaJta  v.  P0iman,  t  J>nML  1.)  Thoaghtlie  part  ownbisof 

,  a  ship^  gQQen%.  apeakifts,  am  teoaata  in  oonhnbn,  and  not  paftneTS  or  joint- 

tenaoU^  jret  it  aeema  thecft  may  be-a  special  partneitiiip  in  the  ship  a^  well 

ifM  the  caige^  in  nsgard  to  a  parttetilar  advevftote,  and  the  proceeds  aiising 

.  ..frosn,  the  sale  of  tbein«  and  the  profits  of  the  adventure.    (Mumford  v.  SicoU, 

20  Jphna  Bepi  61 U)    Owners  of  fireig|ht  and  caigo  are  partners.    Ih.  '"  The 

aasignQWiOfa  bankrupt  partnor  under  a  separate  otmmiission,  are  tenanU  in 

r  .eoaamon  with  the  aolvent  paitaeri  and  one  caanol  call  the  joint  property  out 

.,  .of.thahiiida el the^ other.    (Mmroy  t.  ifam^,  6  Johns.  Ch.  Rep.  70.)  'The 

^pifhaii  eonaidered  whether  owaiag  a  ship  employed  In  trade  by  sevenQ  in- 

,  ..dlatiaateharaa  eooiiitiitaa  a  partnenlupi  Ch.  Deaauaaore's  opinion  that  it  is  a 

,-iiy1inMahip»  and  oaniaawith  i&  all  itir  incidents.    (Seabrooh  v.  Rose,  2  kill 

^.  4^$6.)-   No  one .paitoer  iaentitled  to  compensation  fbr  his  aervioes  unless  there 

<  rlaaiqieoialragreenwnt^*   Nor«ia  he  to  be  aBowed  Hat  the  hiterest  on  money 

t » i»dya|i|xd  to  the  iim  until  a  general  settlement  or  dissolution.    (Xee  v.  XJaA- 

,r^nx4«  Dana,  214.) 

..  Wfaeie  a  qiaeial  paftaersh^  was  intended  to  be  ibrmed  under  the  statats^ 

'.  :lHit  in  ena  ef  tlw  newsp^nrs  In  which'  the  terms  were  published,  the  sum 

r:  ^Q«C«ibiitediwa%.bgr  asktake  of  the  iHinter,  stated  at  a  different  and  laijger 

« .amn  than  tbeimasam  mentiOBed  in  the  bertiflcate,  the  assodates  were  all 

hMJiablaaa  general  partnen.    (iifyoSr.  StmHi,  3  Denio^  435.)    An^  to 

r>  nMJutaipi  ae  aetiaa  affainat  the  aaaooiateB  in  snch  case  as  general  partners,  the 

\  pWlitiff  aeed  aoS  prove  that  he  was  actoally  misled  by  such  mistake  of  the 

7,:  printer.    (Omtt  v.  AfftAi  6  Hill,  499.)    A  man  in  biisiness  may  employ  an- 

<.r^elher»  aodegfee  tooompenaate  him  by  a  share  of  the  profits  without  conJEbr- 

,  ling  on  him  the  rights  or  sithjeoting  him  to  liability  as  a  partner,  even  in  re- 

c  speat  to  third  pensos.  .  (BaraU^  t.  Eduurt,  1  Denio,  33t.)    Where  one  of  Ihe 

'  paitias  lo.  a.  eontiact  fi>r  mamifiKstnring  is  to  flimish  the  building,  &c.,  ^e 

•other  to  eapsriatend  the  weric;  Aa,  the  ibmler  to  reoelve  a  share  in  the  pro^ 

il^  they  are  parCneraas  respeets  thirdpersons    (EvertAY.  Cot,  6  Denio,  180.) 

Where  two  penonaarejofaitly  oonoemed  hi  the  building  of  a  mill,  the  prom- 

-.  iaa  of  ^oae  t»^f  fn  adveooes  made  will  not  bind  the  other.    The  commii- 

.Ultyofiatarast  does  BOtersate  them  partners;  to  constitute  them  such,  theb 

.  awstboaftagwiemeat  nlliaatoly  to  ahare  m  tiie  profits  and  loss.    (Pbr(er  t. 
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in  chattels,  and  not  to  be  governed  bj  ihe  law  <^  partner- 
ship.    This  wotdd  be  the  obyious  conclusion,  fixHn  the  par* 

IPClure,  16  Wen.  187.)  There  is  no  partnenhip  in  real  eetate ;  ibe  partieB 
ate  tenants  in  common.  {Baker  t.  Wkeder^  8  Wen.  505 ;  Coles  t.  Ooles^  15 
J.  R.  160.)  But  tenants  in  common  in  timber  land^'v^o  aie  also  partners  in 
the  lumber  bnainess,  are  partners  of  the  timber  when  oonTerted  into  logs. 
/5.  The  plaintiff  employed  the  defendant  to  procure  consignmentB  for  hio^ 
and  to  act  as  his  agent  in  certain  mercantile  bosiness,  to  be  carried  on  in  the 
name  of  the  plaintift  The  defendant  as  a  compensation  for  his  service,  was 
to  receive  one-half  of  the  profits  of  the  business;  bat  he  had  no  authority  to 
oontract  in  the  name  of  the  plamtiff,  nor  was  he  to  be  liable  to  third  penoos 
for  any  responsibilities  created  for  the  concern.  Ko  {woftts  were  ever  real- 
ized, but  on  the  contnuy,  losses  ensued,  and  the  plaintiff  brought  an  actioa 
of  assumpsit  against  the  defendant  tor  money  had  and  received  to  his  use^  as 
appeared  by  the  books  which  the  defendant  had  kept;  held,  that  the  forego- 
ing acts  did  not  constitute  such  a  partoership  between  the  parties  as  would 
bar  the  action  at  law;  and  the  plaintiff  having  recovered  a  verdict  against 
the  defendant  for  the  balance  of  his  aoooont,  the  oourt  reftised  to  set  It  aside. 
{Bm8  v.  Drinker^  2  Hall,  416.)  Two  persons  agree  to  bum  lime  on  shares^ 
one  to  fill  a  kiln  with  stone  and  the  other  to  bum  the  kiln  and  to  furnish  the 
necessary  wood  for  that  purpose^  the  time  to  be  equally  divided  between 
them;  held,  that  a  technical  partnership  existed  between  the  parties.  (Jfu- 
sier  V.  Ti-umpbour,  6  Wen.  274.)  Notwithstanding  the  partnership^  however, 
an  action  at  law  may  be  maintained  by  one  partner  against  the  other  for  a 
balance  due  him,  growing  out  of  the  partnership  transaction,  if  there  be  but 
a  single  item  to  liquidate.  lb.  The  defendants  being  engaged  in  the  trans- 
portation of  fVeight,  &C.,  between  the  city  of  New  York  and  various  places 
west^  by  way  of  the  Hudson  river  and  canals,  made  an  arrangement  with 
the  Mohawk  and  Hudson  Railroad  Company  by  which  it  was  mutually  agreed 
that  the  defendants  should  deliver  up  their  frdg^t^  fta,  to  the  company  at 
Albany,  and  their  down  freight  at  Schenectady— the  termina  of  the  raflroad 
—the  company  to  transport  the  freight  and  passengers  over  their  road,  ftc, 
and  the  defendants  to  pay  therefor  in  the  proportion  that  thirty  miles  bore  to 
the  whole  distance  of  canal  transportations  west  of  Albany,  assumhig  the 
contract  price  fixed  between  the  owner  of  the  freight  and  the  d^ndants  as 
the  basis  of  the  calculation ;  held,  in  assumpsit  by  the  company  to  recover 
for  the  transportation,  that  the  arrangement  did  not  constitute  a  partnership 
between  the  parties ;  and  tliis  though  it  was  fiirther  agreed  that  the  company 
should  IXimish  "warehouse  facilities,"  and  pay  a  portion  of  the  expense  of 
offices  at  each  end  of  their  road.    {The  Mohawk  ani  ffwiaon  BaHroad  Com- 
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ticiilar  arrangement  between  the  parties  in  this  case,  and  is 
the  Kght  in  which  the  law  generally  considers  such  adyen* 
tares.(a) 

The  defendants,  so  &r  as  respects  the  interest  or  share  of 
George  De  Wol^  must  be  considered  his  agents  or  &etors. 
They  were  expressly  so  constituted  by  the  original  arrange- 
ment between  the  parties,  and  the  return  cargo  came  con- 
signed to  them,  according  to  the  express  agreement  between 
the  parties.    This  would  clearly  give  to  the  defendants  a 

(a)  3  Kason,  138,  and  cases  there  cited ;  4.  Pick.  456, 457 ;  D.  &  B.  119,  tSS. 

pany  v.  NUeSj  3  Hill,  162.)  An  arrangement  like  tEe  above  will  not  consti- 
tnte  a  partnership  between  those  making  it,  even  in  respect  to  third  persona 
Jb.  Where  two  persons  jomtlj  became  the  owners  of  a  quantity  of  salt,  and 
one  of  them,  with  the  assent  of  the  other,  took  it  to  market,  under  an  agree- 
ment that  everjrtMng  should  be  done  to  forward  the  business,  and  the  salt 
turned  into  money ;  it  was  accordingly  sold,  and  the  proceeds  applied  to  the 
payment  of  a  joint  debt ;  held,  that  these  &cts  composed  the  necessary  in- 
gredients of  a  limited  partnership.  ( OumsUm  y.  2tNa%r^  1  Wen.  4 57.)  Where 
there  is  no  diq>ute  as  to  the  material  fiusts  relative  to  the  existence  of  a  part* 
nership,  it  is  a  question  of  law  to  be  decided  by  the  judge  not  to  be  submit- 
ted to  the  jury;  but  where  the  question  was  submitted  to  them,  and  they 
found  in  accordance  with  the  opinion  of  the  courts  a  new  trial  was  refused  on 
this  ground.  Ih,  Where  an  agreement  was  entered  into  to  form  a  joint 
stock  company  for  the  purchase  of  a  steam  brig,  the  terms  of  which  were 
that  the  stock  should  consist  of  $25,000,  to  be  divided  into  one  hundred 
shares,  one-fourth  of  the  subscription  to  the  stock  to  be  paid  on  deliveiy  of 
the  bilf  of  sale  of  the  vessel,  and  the  residue  by  instalments,  and  a  payment 
was  made  to  the  owners  of  the  vessel,  by  one  of  the  subscribers,  of  ten  per 
cent  upon  the  amount  of  his  subscription,  and  the  vessel  was  subsequently 
destroyed  by  fire  previous  to  a  deliveiy  of  her  <x  the  execution  of  a  bill  of 
sale,  it  was  held,  that  the  vessel  was  at  the  risk  of  the  owners  until  the  bill 
of  sale  was  executed;  that  until  then,  or  an  actual  deliveiy  of  the  vessel, 
there  was  no  partnership  in  the  case ;  and  it  having  become  impossible  for 
the  owners  of  the  vessel,  in  consequence  of  its  destruction,  to  comply  with 
tiie  contract  on  their  part,  the  oonsideration  on  which  the  ten  per  cent  was 
paid  had  fSsuled,  and  the  par^  was  entitled  to  recover  it  back.  (Mwrray  r, 
Skhards,  1  Wen.  58.) 
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right  to  retain  for  their  advanoea    Particidar  lieiis  a^  £»• 

tors'  are  rather  fiirored  hi  the  kw,  as  being  for  th^  o<^v«&- 

>  •  niencea.nd  benefit  of  tnide.  They  sometimes  grow  out  of  ike 

express  contract  between  the  parties^  and  sometimes  are  im- 

^  plied,  from  the  usage  of  trade,  or  the  manner  of  dealing  be- 

;    tween  ihe'partieB  in  the  particular  case. 

»      In  Bradjbrd  v.  Eirifiberly  A  Brace,{a)  it  is  said  to  be  wrfl 
settled,  that  a  factor  may  retain  the  go<>ds  or  the  prooeeds 
not  only  for  the  charges  incident  to  that  paiiichilar  cargo^ 
\    but  for  the  balance  of  his  general  ^usconiit ;  and  this  aQoiw- 
ance  is  made  not  only  whilst  the  goods  remain  in  speciBi 
c'  i  >  but  BitieT  they  ai^  converted  into  money ;  and  that  this  is  a 
^  -vefy  equitable  doctrine,  especially  when  the  acceptances 
*?t  and  responsibilities  were  assumed,  dr  necessarily  presux^ed 
'- '  to  have  been  assumed,  upon  the  credit  of  the  property  in 
'  his  possession.    The  language  here  used  applies  with  pecu- 
liar force  to  the  case  now  before  the  court,  and  is  sustan^ 
"by  the  well-settled  law  applicable  to  the  ijights  of  &ctai8 ; 
<-  and;  indeed,  this  general  principle  did  not  seem  to  lurve 
'  been  questioned  on  the  argument;  but  the  main  point 
-  I»e88ed  upon  the  court,  and  which  indeed  presents  the  only 
y  difficulty  in  the  case,  is,  whether  the  bill  drawn  upon  Qeoige 
.4  Be  Wolf  by  the  defendants,  for  their  advances  on  his  jao- 

•  *6oiint,  was  not  a  waiver  of  their  lien* 

K  the  complainant  is  chargeable  with  notice  of  the  de- 

fendimts'  claim  up6n  the  proceeds  of  the  cargo,  he  can  staiid 

.'inno  better  situation  than  George  be  Wolf  himself  woidd 

' '  lUtVe  stood  in ;  and  that  he  is  chargeable  with  sudi  notice 

'*  would  seem  &irly  inferable  from  his  own  statement  in  t&e 

•  bill  >  He  states  that  the  parties  in  interest  were  each  own- 
I'eiB  of  <>ne4hird  part  of  the  cargo,  and  that  the  bill  of  ck- 

•  change  was  drawn  by  the  defendants  upon  G.  De  Wolf  fbr 


(a)  S  Jobs.  Gh.  431. 
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their  advAoon  .atti>difibiinniMtti8  for  'his  one-third  part  of 
the  cargOf  and  made  payable  on  the  8th  daj  of  Jfomaij 
'Ihea 'next,  which  was  some  time'afber  the  assignment  n^e 
'by'G*  De  Wdf  to  the  complainant.    He  must,  therefore^ 
haye  known  that  the  defendants  made  the  advances  for  the 
'  porchase  of  the  outward  cargo,  and  that  thej  had  not  been 
'  ^reimbursed  for  the  same.    The  bill  does  not  allege  any  want 
^  of  notice  ;=  iior  could  the  complainants  hare  been  misled  by 
any  apparent  ownership  in  George  De  "Wolf.    He  had,  in 
no  sense  whateTer,'the  possession  of  the  goods ;  nor  was  it 
«  purchase  made  by  the  complainants,  but  only  an  aa- 
aignment  for  a  pre-existing  debt — a  mere  security  firom  an 
insolvent  debtor.    He  has,  therefore,  no  superior  etfuitj 
upon  which  he  can  rest  his  claikn  to  overreach  the  lien  of 
-ihe  defendants. 
•■       If  George  De  Wolf  wasthe  party  before  ihecourt,  he  would 
'   oome  with  a  very  ill  grace  calling  for  these  proceeds  with- 
out  reimbursing  the  deifenda^ts  for  their  advances,  as  be- 
tween them  the  dtawing  and  accepting  the  bill  was  mani- 
*fe0tly  a  mere  mode  of  payment ;  it  did  not  extinguish  the 
'  oarighud  contract     The  defendants  might  have  brought 
their  action  against  him  for  the  advances,  and  surrendered 
TEp  this  biU.    The  bill  was  made  payable  at  the  time  when 
payment  for  the  purchase  of  the  cargo  fell  due ;  and  thpre 
'  are  no  circumstances  teiiding  in  any  measure  to  show  that 
^e  bin  was  intended  as  a  substittite  for  the  lien  which  the 
:  defendantd  had  upon  the  cargo  and  its  proceeds.    And  ii^ 
m  ha^  been  already  obser/ed,  the  complainant  stands  in  no 
better  «ituatioti  than  G.  De  Wolf  woiild,  he,  as  assignee, 
must  take  these  proceeds,  subject  to  the  same  equity  to 
whi^  they  Wer6  subject  in  the  hands  of  the  a£Bignor.(a) 

*   '  (a)  1  Peere  Wm.  496;  1  Vernon,  691,  764;  1  Vefc  123;  4  Ves.  Jun.  Ill; 
S  John.  Ch.  448;  2  Wash.  Rep.  233;  1  Paino  Sep.  634. 
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It  ia  not  to  be  denied  that  some  of  the  cases  to  be  found 
in  the  books  go  very  &r  in  asserting,  as  a  general  proposi- 
tion, that  as  to  personal  chattels  an  implied  lien  is  waiyed 
by  taking  securitj  for  the  debt  But  no  case  has  fidlen 
under  my  observation  to  sustain  such  an  unqualified  role ; 
they  are  always  attended  by  circumstances  indicating  that 
such  was  the  intention  of  the  parties.  The  case  of  CinveU 
V.  Siinp$on,{a)  which  has  been  much  relied  upon,  turned 
upon  the  particular  circumstances  leading  to  the  conclusioii 
that  the  lien  was  intended  to  be  waived.  There  was  a  cred- 
it of  three  years  given  in  the  note  taken,  and  this  was  con* 
sidered  of  great  weight  by  the  court  to  show  the  under- 
standing of  the  parties.  And  this,  together  wich  the  incon- 
venience it  would  occasion  to  hold  the  lien  for  such  a 
length  of  time,  were  the  controlling  circumstances  which 
governed  the  decision  in  that  case ;  and  that  the  rule  was 
here  carried  to  its  full  extent  would  seem  inferable  from 
what  fell  from  the  court  in  Stevenson  v.  Blakdockfii)  where 
it  is  said  it  is  unnec^essary  to  canvass  the  doctrine  in  that 
case,  for  then  the  bills  were  running,  and  there  was  no 
reason  to  presume  they  would  not  be  paid ;  but  in  this  case 
the  bUls  have  been  refused  payment,  which  places  the  de- 
fendant  in  the,  original  situation  as  to  the  lien.  This  latter 
remark  applies  directly  to  the  case  now  before  the  court. 
The  bill  has  not  been  paid  by  George  De  Wol^  and  he  be- 
came insolvent  before  it  fell  due,  and  the  defendants  ougtit^ 
upon  every  principle  of  justice  and  equity,  to  be  placed  in 
their  origind  situation  as  to  the  lien. 
1  So  &r  as  the  mere  circumstance  of  taking  a  note  or  bill 
may  be  considered  as  indicative  of  an  intention  to  waive 
an  implied  lien,  it  is  not  perceived  that  any  solid  distinc- 
tion can  exist  between  the  cases  of  an  implied  lien  which 

(a)  16  Ves.  StS.  (»)  1  Haul  k  Selwin,  6iL 
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the  vendor  of  real  estate  has  for  the  piirchaae-money,  and 
an  implied  lien  upon  a  chattel ;  and  in  the  former  descrip- 
tion of  cases  it  is  laid  down  in  Ganon  v.  OTeen,(a)  that  the 
taking  a  note  for  the  purchase-money  does  not  affect  the 
vendor's  lien.(J)  Where  a  distinct  and  independent  seen- 
litj  is  taken  either  of  property  or  the  responsibility  of  a 
third  person,  it  might  very  &irly  be  construed  a  waiver  of 
the  implied  lien.  Every  case  must,  therefore,  depend,  in  a 
great  measure,  upon  its  own  circumstances,  with  a  view  to 
ascertain  the  intention  of  the  parties.  And  this  case  fur- 
nishes no  circumstances  warranting  the  conclusion  that  the 
defendants  intended  to  waive  their  lien,  and  rely  upon  the 
personal  security  of  George  De  Wolf. 

This  lien  must,  however,  be  limited  to  their  advances 
and  disbursements  for  George  De  Wolf,  on  account  of  the 
outward  cargo,  and  not  for  the  general  balance  of  their  ac- 
count against  him.  They  were  not  acting  in  the  character 
of  general  factors,  but  constituted  such  under  the  particular 
arrangement  in  relation  to  this  adventure.  The  defendants 
must,  therefore,  account  to  the  complainant  for  the  net  pro- 
ceeds of  one-third  part  of  the  outward  and  return  cargoes, 
after  deducting  all  legal  and  customary  charges  thereon. 
A  decree  must,  accordingly,  be  entered  conformably  to  the 
principles  here  laid  down.[l] 

(a)  1  John.  Oh.  308. 

^)  See,  also,  1  Soh.  &  Le£  132;  6  Ves.  762;  16  Ves.  329. 

[I]  See  Mwray  y.  LazantSf  1  Pune*8  0.  a  Rep.  572. 
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,t     ■  "  ''  '  ' 

Ik  the  ooDfitractioa  of  a  will,  the  intenftioQ  of  the  testator,  whea  it  can  1^ 
satia&etorilj  diaoovered,  is  td  be  cairied  into  eflfect  when  it  can  be  dona 
conaiatentiij  wBth  tfaerfdaaor  law. 

The  intentiqa  of  the  teSbetor  ia  to  be  coHectad  ttcta  the  whole  will  and  nol 
from  detached  parte ;  aad  effect  mnat  be  giyen  to  all  thcr  words  in  the  wtn 
without  rejecting  or  controlling  anj  of  them,  if  it  can  be  done  by  aTeaaon- 
able  coDstraction  not  inooni^uitent  wHh  the  manifest  intent  of  the  ieatetor. 

When  any  (eohnipal  words  are  nasd  in  a  will,  the  meaning  of  which  has  been 
settled  by  usage  and  sanctioned  by  judicial  dedaons;  they  are  presumed 
to  be  used  in  the  sense  the  ]a^  has  appropriated  to  ifaein,  and  must  harrv 
their  tecjmical  effect,  unless  a  contrary  intention  ia  manifest  When,  how<* 
erer,  such  intention  is  plain,  it  will  control  the  legal  operation  of  wQrdi% 
however  terhrinal. 

When  there  ia  a  l^HP^ed  devise,  for  liie  want  of  a  devisee  answering  the  do- 
soriptlon  in  the  .will,  or  when  thera  is  an  irrecoacilabld  i^pugnancy  or  nn- 
oertainfy  in  the  dispositioa  made  by  the  testator,  so  tfaait  his  real-intentiuk 
cannot  be  ascertained,  tiie  estate  will  descend  to  the  heir4il4aw. 

But  a  devise  is  never  construed  absolutely  void  Ibr  uncertunty,  except  fnm 
necesB^tgf.  Jf  lliere  ja  a  possibilHy  to  raduce  it  to  certainty,  the  dense  Is 
held  good,  sft  that  the  intemtkm  of  the  testator  may  be  cattied  into  efl^ 

The  word  or  ma^  be  read  <md  when  it  becomee  nedessarjr  ibr  the  poipoee  «r 
eanying  into  eilbct  the  dear  and  obvioos  intention  of  the  teststor.    ' 

The  testator  devised  his  estate,  real  and  perBonid,  to  his  two  sons  and  tbrea 
daughterB^  their  heirs  and  assigns  forever,  share  and  share  alike^  as  tenanta 
in  common,  and  hi  case  any  of  his  daughters  died  without  leaving  lawfbl 
issue  of  their  bodies,  tiie  shai^  of  such  daughter  was  to  belong  to  his  sur- 
viving diOdranti'fbe  simple.  One  of  the  daughters  having  died  in  Hbm 
lifetime  of  the  testato^^  hejnade  4  codicil  to  his  will  "bywhfdh  he  devinad 
in  fee  to  his  grand-daughter,  the  only  child  of  his  deceased  daughter,  ib» 
part^  share  and  proportion  of  his  estate  iduch  he  had  devised  to  her 
mother,  and  then  added :  **But  in  case  niy  said  grand-daughter  should  d!a 
witfaoQt  lawftd  isBoe  of  her  body  than  Uvmft  then  and  fa  audi  tmm  I  glvn^ 
deviae  and  bequeath  the  part^  share  and  proportion  of  my  estate  heraiii- 
befinre  devised  to  her,  to  and  among  my  narvwing  ckMrtn  or  fheir  Im^fid 
rqprtaeniaUveif  share  and  ^utre  aUkeJ*  Held,  that  this  was  a  good  exec^ 
iMj  iJBiiaaJfliiiKiiifllim  upon  tiie  oontingencsy  of  the  grand-dat^ter  dying 
iiiri lla«iMi—ii  tliii  li riiiii  illiiiMi. 1  Hul  llill i  I 
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oocarred,  the  executory  devifle  took  effect;  that  the  ezecotoijc 
named  and  mtended,  were  such  of  hia  chUdren  as  should  be  then  liying^ 
and  the  chfldien  of  such  as  should  be  dead;  and  that  all  the  children  of 
the  testator  haYUig  died  without  leaving  issue,  except  the  oldest  soi^  tiM         ^ 
thOdren  of  the  latter  became  the  executoiy  deyiaees,  share  and  share  alike 
es  tenants  m  common. 

Thompson,  J. : — ^The  question  in  this  case  arises  under     ,  ? 
the  will  of  Jacobus  Kip,  dated  SOtlx  August^  1770,  and  a 
oodicil:  thereto,  dated  15th  of  January,  1772.    The  teatatar,  *      .^ 
when  his  will  was  made,  had  five  children,  Samud,  John, 
Catharine,  Mary  and  Margaret ;   and  by  his  will  he  de-        i 
vised  a  specific  part  of  his  fimn  at  Kip's  Bay,  to  each  of  his 
aoDS ;  and  to  his  three  daughters  he  devised  another  sped- 
fie  part,  to  them,  their  heirs  and  assigns  forever,  share  and        . ) 
share  alike  as  tenants  in  common.    And  then  adds  this       j^ 
clause  :^  "  then  I  give,  devise  and  bequeath,  all  the  rest,  reai-     .    / 
due  and  remainder  of  my  estatCi  real  and  persoiud,  unto  my 
said  two  sons,  Samuel  and  John,  and  to  my  said  daughteiSi      t 
Oatharme,  Mary  and  Margaret,  to  have  and  to  hold  the 
same  to  them,  their  heirs  and  assigns  forever,  share  and 
share  alike  as  tenants  in  common,  and  not  as  joint  t^iants."      .  •  't: 
And  after  charging  the  said  residue  of  his  estate  with  the     *    ^ 
mamtenaliice  of  his  sister,  he  adds:  "  It  is  my  will  that  in        •.% 
case  either  or  any  of  my  said  daughter^  shall  die  without 
leaving  lawful  issue  of  their  bodi^  that  then  and  in  sueh 
ease  the  pait>  share  and  proportion  of  my  estate  hereinbe^    : .    \\ 
ftre  demised  to  such  daughter  or  daughters  so  dying,  shall    .    ,« 
belong  fe,  andbe  enjoyed,  by  my  surviving  children  in  fee 
simple.'''"''   _■ ,  .      :,•<.:,..•.. 

Thaponm  in  question  are  about  eight  acres  of  Aer»» 
sMuaiy*  part  of  the  estate*    .  ., 

Catharine  Tellerj  one  of  the  daughters,  died  in  the  year 
1771,  in  ^e  lij^time  of  the^t^^ato^^  ,^h^Q  tl^^reupoaf^ded 
«  codicil' t6  his  will|  by  which  he  devised  in  fee  to  his  grand* 
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daughter,  Catharine  Teller,  the  only  chfld  of  his  deceased 
daughter  Catharine,  that  part,  share  and  proportion  of  his 
estate  which  had  been  by  his  will  devised  to  her  mother, 
and  then  adds :  "  but  in  case  my  said  grand-daughter,  Oatha- 
line,  should  die  without  lawful  issue  of  her  body  then  living, 
then  and  in  such  case  I  give,  devise  and  bequeath  the  part, 
share  and  proportion  of  my  estate  hereinbefore  devised  to 
her,  to  and  among  my  surviving  children  or  their  lawful  rep' 
reaeniatives,  share  and  share  alike."  The  testator  died  in 
October,  1777,  leaving  his  two  sons  and  two  daughterB» 
Mary  and  Margaret,  and  grand-daughter  alive.  Catharine 
Teller,  the  grand*daughter,  died  in  July,  1824,  intestate,  and 
without  ever  having  been  married.  John  died  in  1777,  af- 
ter the  testator,  and  without  issue.  Mary  Kip  died  in  the 
year  1780,  intestate  and  without  issue.  Samuel  was  the 
eldest  son,  and  died  intestate  in  the  year  1804,  leaving  eight 
children,  of  whom  the  lessor  of  the  plaintiff  was  the  eldest 
son,  and  the  defendant  one  of  his  brothers. 

Margaret  survived  all  her  brothers  and  sisters,  and  died 
intestate  and  without  issue,  in  the  year  1809. 

Upon  this  statement  of  facts  it  is  contended,  on  the  part  of 
the  plaintiff,  that  if  the  executory  devise  in  the  codicil  is 
valid  and  effectual,  that  James  S.  Kip,  the  lessor  of  the 
plaintiff,  is  entitled  to  the  whole  portion  of  the  estate  de- 
vised over,  upon  the  death  of  the  grand-daughter,  Catharine 
Teller,  without  lawful  issue  of  her  body  then  living.  But 
if  the  executory  devise  does  not  vest  exclusively  in  James 
S.  Kip,  it  is  void  for  uncertainty,  and  that  he  is  entitled  to 
the  whole  of  this  portion  of  the  estate  as  heir  to  Jacobus 
Kip,  he  being,  as  is  contended,  the  person  last  seized. 

On  the  part  of  the  defendant  it  is  contended,  either  that 
the  estate  devised  by  the  codicil  to  Catharine  Teller,  the 
grand-daughter,  was  a  fee-simple  absolute,  and  passed  by 
her  deed  to  Samuel  Jones,  junior,  and  Nicholas  W.  Stay- 
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veaant,  (found  in  the  special  verdict,)  or  that  if  she  did  not 
take  an  estate  in  fee-simple  absolute,  then  npon  her  decease 
it  vested  in  the  children  of  Samuel ;  and  if  so,  according  to 
-flie  £9iots  found  in  the  special  verdict,  the  plaintiff  cannot 
recover,  the  premises  in  question  having  been  on  the  parti- 
tion stt  oJQPto  Samuel  Jones,  junior,  and  N.  W.  Stuyvesant, 
as  trustees,  as  in  the  partition  mentioned  for  all  the  children 
of  Samuel  Kip ;  and  the  lessor  of  the  plaintiff  having  al- 
ready in  possession  one-eighth,  as  found  by  the  special  ver- 
dict. 

That  the  intention  of  the  testator,  where  it  can  be  satisfiic- 
torily  discovered,  is  to  be  carried  into  effect,  when  it  can  be 
done  consistently  with  the  rules  of  law,  has  been  so  often 
laid  down  as  a  governing  rule  in  the  construction  of  wills, 
that  a  reference  to  authorities  to  establish  it  is  entirely  un- 
necessary. [1]    And  in  applying  this  rule,  the  intention  is 

[1]  In  construing  wills,  technicjal  words  are  to  be  taken  in  their  technical 
sense,  unless  a  plain  intention  appear  to  the  contrary.  {Kean  v.  Hoffecker^  2 
Harr.  Rep.  103 ;  Vide  3  Term  Rep.  493 ;  Douglass,  341 ;  1  Yatoa^  343 ;  6 
Vezey,  401,  402 ;  2  Ball  &  Beatt.  204 ;  11  Wen.  279,  293.)  Whenever  the 
devise  is  to  children  and  grandchildren,  or  to  brothers  and  sisters,  and  neph- 
ews and  nieces,  to  be  equally  divided  between  them,  and  the  devisees  are 
individually  named,  they  take  per  capita  and  not  per  stirpes,  lb.  The  words 
"equally  to  bo  divided,"  when  used  in  a  will,  mean  a  division ;?«•  capita^  and 
not  per  stirpes^  whether  the  devisees  be  children  and  grandchildren,  brothers 
or  sisters,  and  nephews  and  nieces,  or  strangers  in  blood  to  the  testator.  /&. 
The  general  rule  is,  that  a  will,  as  to  the  land,  speaks  at  the  date  of  it;  and 
AS  to  personal  estate  at  the  time  of  testator's  death.  {Smith  v.  Edrington,  8 
Cranch,  G6 ;  Allen  v.  Hairison^  3  Call,  289.)  In  the  construction  of  wills,  the 
first  object  is  to  gather  the  intention  of  the  testator  from  the  whole  will ;  and 
this  intention  must  prevail  unless  it  violate  some  rule  of  law.  (JLand  v.  CWtey, 
4  Randolph,  213 ;  Calloway  v.  Langhorm,  lb.  181 ;  Berry  v.  Headlingicm^  3 
J.  J.  Marsh.  321 ;  Covenhoven  v.  Shukr,  2  Paige,  122 ;  Reno^s  Exfrs.  v.  Duvis^ 
4  Hen.  &  Munfl  283.)  Where  there  ar^  repugnant  clauses  in  a  will,  the  lat- 
ter shaU  prevail.  But  repugnance  in  different  clauses  of  the  will  shall  not 
be  made  out  by  the  technical  meaning  of  terms.  For  where  a  consistent 
intention  appears  in  the  context^  it  must  prevail;  and  it  shall  be  supposed 
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to  be  collected  &om  the  whole  will,  and  not  from  de* 
tached  parts ;  and  effect  most  be  given  to  all  the  words  in 

tiia  testator  emplojed  the  words  whose  strict  signification  would  make  a  re' 
pvgnance,  in  an  improper  sense.  {Adie  y.  CbmtceQ^  3  Monroe,  279.)  In  tho 
construction  of  wills,  ambiguities  are  latent  or  patent  The  former  exists 
when  the  intention  of  the  testator  is  dubious;  the  ktter  exists  where  the 
intention  is  certain,  but  the  object  on  which  the  intention  is  to  act  is  unoei^ 
tain.  In  ezplaimng  a  patent  ambigoity,  the  will  alone  is  to  be  resorted  to; 
while  in  the  latent  classy  evidence  dehors  the  will  maj  be  called  in  aid  of  tho 
will  {Breckenridge  y.  Duncan^  2  A.  K.  Marsh.  61.)  Terms  usual  in  a  wiU 
drawn  ovidentlj  bj  an  unskilful  man,  shall  be  scanned  by  their  popular,  not 
their  technical  meanmg.  (Harper  eialY.  Wttson^  lb.  466.)  If  two  parts  of 
a  will  are  irreooncQable  with  each  other,  the  last  part  is  generally  to  be  taken 
as  eyidenoe  of  the  latest  intention  of  the  testator.  But  this  rule  is  only  ap- 
plied to  those  cases  where  the  two  provisions  are  totally  inconsistent  with, 
each  other,  and  where  the  resd  intention  of  the  testator  cannot  be  ascertained. 
(Covenhovm  v.  Shvkr,  2  Paige,  122.)  Where  the  intention  of  the  testator  is 
incorrectly  expressed,  the  oourt  will  cany  it  into  eflbct  by  supplying  the  piop-^ 
er  words.  Ih,  The  words  of  a  will  may  be  transposed  in  order  to  make  a 
limitation  sensible,  or  to  effectuate  the  general  intent  of  the  testator.  Ih. 
Devises  by  implication  are  sustainable  only  upon  the  prmciple  of  cairying 
into  effect  the  intention  of  the  testator;  and  unless  it  appear  upon  an  exam* 
ination  of  tiie  whole  will,  that  such  must  have  been  his  intention^  there  Is  xio 
devise  by  implication.  {RaihJboM  v.  Dyckman^  3  Puge,  9.)  An  unpUcation 
may  be  rebutted  by  a  contrary  implication  which  is  equally  as  strong.  Ih, 
The  clear  literal  interpretation  of  words  in  a  wiU  may  be  departed  fhsm  if 
they  will  bear  another  construction,  where  other  parts  of  the  will  masKbrt  a. 
different  intention.  II.  The  strict  grammatical  sense  of  words  in  a  wUl 
nugr  be  rejected  to  cany  into  effect  the  intent  of  the  testator.  Ih.  On^ 
name  may  be  substituted  for  another  in  the  construction  of  a  wiU  where,  it  is. 
manifest  not  only  that  the  name  used  was  not  intended,  but  that  a  certain 
other  name  was  necessarily  intended.  (CcnnoVy  v.  Pardon^  1  Paige,  29L) 
Where  it  is  dear,  from  the  intention  of  the  teotator,  that  the  word  "or^  la. 
used  instead  of  "  and,"  and  e  conversOf  the  court  interposes  to  change  the 
word.  {<yBrim  v.  JETmr^,  2  Edwards,  242.)  Where  there  is  a  plain  and 
pontive  devise,  the  court  wiU  not  raise  an  implied  trust  in  executorsi  to  &yor 
a.partioular  deviseei  (Ifari  v.  Ex'rs.  o/Hart^  2  Desan.  57.)  The  oourt  oon* 
steed  '*  her,*"  into  "  their,"  to  give  effect  to  the  intent  of  the  testator.  {KaUh 
v»  Pmrjf^  2  Dcsau.  353.)  In  Bradford  cand  wife  v.  ffeuufordf  2  Desau.  19^  thtti 
word  "heirs**  was  construed  children,  to  effect  the  testator's  obvious  intea- 
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the  will  without  rejecting  or  controlling  any  of  them,  if  it 
can  be  done  by  a  reasonable  construction  not  inconsistent 

tion.  Grandchildren  may  claim  a  devise  under  the  description  of  children, 
where  there  are  no  children.  {Ewing^s  heirs  v.  Sdndley^s  ex^rs,j  4  Litt.  349.) 
Where  a  testator  having  both  freehold  and  leasehold  lands  in  a  particular 
place,  a  devise  by  him  of  all  the  lands  m  that  place,  only  the  freehold  lands 
pass.  {ExVs.  qf  AyUU  v.  AyleU,  1  Wash.  800.)  Where  words  in  a  will 
whlcli  would  give  an  estate  tail  in  real  property,  would  carry  the  absolute 
interest  ui  personal  property.  {Oudworth  and  wife  v.  HaWs  adm^r,,  3  Desau. 
259 ;  Bailey  y.  Z>avt9,  2  Hawks,  108.)  The  term  "children*^  is  usually  taken 
as  a  word  of  purchase,  unless  there  be  expressions  in  the  will  to  show  the 
testator  intended  to  use  the  word  as  a  word  of  limitation.  {Matter  of  San- 
derSf  4  Paige,  293.)  The  di^unctive  word  "or"  construed  "and,"  Turjier  v. 
Whiiied,  2  Hawks,  613;  BHtton  and  wife  v.  Johnson,  2  Hill,  430.)  Con- 
struction of  the  word  "appurtenances  "  in  a  wilL  {Edm  v.  Grey^  2  Murphy, 
341.)  In  construmg  a  will,  the  court  will  look  to  the  state  of  the  testator's 
Amily,  and  to  the  kind  and  extent  of  property  he  owned  at  the  time  of  mak- 
ing the  will  (Eden  el  al.  v.  WHUams'  «V.,  3  Murphy,  27.)  Construction  of 
the  term  "dying  without  issue."  (Brashear  y.  Jfocey,  3  J.  J.  Marsh.  91.) 
The  court  will  correct  a  mistake  in  a  will  describing  a  line  bounding  the 
estate  deyised.  {Kenny  y.  JTenny,  3  Litt  302.)  Surplus  land  devised  in  the 
original  will,  held  not  to  be  included  in  the  expressions  "  all  other  lands," 
and  "  estate  not  particularly  pohited  out,"  used  in  the  codicU.  {HicHtman  y. 
HoUidayy  6  Monroe,  586.)  Wills  must  be  construed  liberally,  so  that  the 
intention  of  the  testator  may  take  efibct  {Sams  y.  Mathews,  1  Desau.  131.) 
And  the  whole  will  must  be  taken  together.  lb.  Qo,  a  will  and  codicil  are 
to  be  taken  and  construed  together  as  parts  of  one  and  the  same  instrument 
{Weskott  T.  Cody,  6  Johns.  Ch.  Rep  343.)  And  where  there  are  two  incon- 
sistent  bequests  of  the  same  property  in  the  same  will,  the  second  revokes 
the  first  {Fraser  y.  Boone,  I  Hill,  367.)  Crops  growing  at  the  time  of  the 
testator's  death,  do  not  pass  under  the  word  "  appurtenances."  {SheUon  y. 
^idUm,  1  Wash.  53.)  The  term  "Und"  in  a  bequest  will  be  considered  as 
synonymous  with  "give,"  unless  it  is  manifest  that  the  testator  did  not 
intend  the  legal  estate  to  pass  to  the  legatee.  {Rinson  y.  Ptckett,  1  Hill,  38.) 
Construction  of  the  term  "dying  without  issue."  {Brown  v.  Brown,  1  Dana^ 
41.)  And  of  the  term  "  residue  "  in  a  will  {Bradford  y.  Eeyward,  2  Deeau. 
32.)  Construction  of  the  term  "  fiunilies  "  in  a  will.  {Pringle  y.  McPTierson, 
2  Desau.  524.)  Plate  used  in  a  fiimily  passes  under  a  devise  or  conycyance 
of  "household  goods  and  Aimiture."  {Bunn  y.  Winthrop,  1  John&  Ch.  Rep. 
339.)    Construction  of  the  term  "all  his  estate  "  in  a  devise.     {Oruger  y. 
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with  the  manifest  intent  of  the  testator.  When  any  techni- 
oal  words  are  used,  the  meaning  of  which  has  been  settled 

EgytoardfJi  Deaao.  422.)  The  word  "increaBe"  in  a  bequest  of  a  female 
slaye,  is  ambiguous.  (Reno^s  exWs.  v.  Davis,  4  Hen.  k  Mun£  283  ^  see  £ry- 
mm  y.  KichoUs  etal,2  Hill,  114.)  Construction  of  the  term  "  without  issue  " 
in  a  wilL  {Newton  v.  GriffUhi  1  Harr.  &  Gill,  111.)  It  is  a  general  rule  in 
the  construction  of  wills,  that  the  testator  must  be  presumed  to  haye  used 
words  in  their  ordmaiy  and  primaiy  sense,  unless  it  appears  fh)m  the  con- 
text that  he  probably  used  them  in  some  other  sense.  (Moffal  y.  Carww,  *l 
Paige,  328.)  The  word  "  children/'  in  its  ordinary  sense,  does  not  include 
grandchildren,  but  it  may  include  them  when  it  appears  there  were  no  per- 
aons  who  would  answer  to  the  description  of  children  in  the  primary  sense 
of  the  term.  Jb.  When  heirs  take  by  purchase,  they  do  not  take  as  heira^ 
but  as  a  class  of  persons  to  whom,  by  that  means,  the  testator  has  selected 
to  deyise  his  property ;  and  as  they  take  in  their  own  right,  the  distribution  is 
to  be  made  per  capita,  and  not  per  stirpes.  ( Campbell  y.  Wiggins,  1  Rice's  Ec^ 
IL 10.)  The  testator  devised  as  follows :  "  I  lend  to  my  daughter  Nancy  Gray, 
and  Robert  Gray,  her  husband,  for  their  liyes,  one  negro  man  named  Peter, 
and  one  negro  called  Little  Frank,  and  one  negro  woman  called  Sary,  with 
all  her  increase,  and  one  feather-bed  and  furniture,  for  their  lives,  and  then  be 
equally  divided  among  their  children ;  held,  that-the  children  of  Robert  and 
Nancy  Gray  took  under  the  will  a  vested  interest  transmissible  to  their  legal 
representatives.  (DonaH  y.  JfCord,  1  Rice's  £q.  Rep.  330.)  Under  a  be- 
quest of  a  particular  female  slave  by  name,  with  all  hpr  increase,  the  children 
of  the  slave  bom  before  the  making  of  the  will  do  not  pass.  {Series  y. 
WhaUey,  2  Hill,  603;  Donaid  y.  M'Cord,  1  Rice's  Eq.  Rep.  330.)  Con- 
struction of  the  word  "  plantation"  in  a  devise.  {Nash  v.  Savage  et  aL,  2 
HiU,  60.)  Construction  of  the  terms  "residue  of  all  my  estate."  ( WiZ2tam« 
y.  WiUiams,  10  Teiger,  20.)  In  the  oonstruction  of  a  will,  the  court,  in  en- 
deavoring  to  arrive  at  a  knowledge  of  the  testator's  intention,  must  take  into 
consideration  the  circumstances  as  they  existed  at  the  time  the  will  was 
made.  {Eoover's  Lessee  y.  Gregory  and  wife,  10  Yerger,  444.)  When  a 
bequest  in  a  will  is  not  clothed  in  language  having  a  particular  technical 
meaning  affixed  thereto,  so  as  to  control  the  intention  in  its  construction,  the 
intention  shall  prevail.  (Loring  et  ai.  v.  Hunter,  9  Yerger,  4.)  Every  will 
shall  be  so  construed  that  it  shall  rather  stand  than  fall  if  such  construction 
can  reasonably  be  put  upon  it  (DovtV  heirs  v.  Tavl  and  wife,  6  Dana,  53.) 
Bequests  of  personalty  are  generally  construed  according  to  the  principles  of 
the  civil  law.  (Wood's  admW.  y.  Harod^s  admW^  6  Dana,  343.)  The  words 
'^  movable  property"  in  a  will  have  no  technical  import ;  they  mean  in  a  will 
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by  usage,  and  sanctioned  by  judicial  decisionfl,  they  arc 
presumed  to  be  used  in  the  sense  the  law  has  appropriated 

as  in  ordinaiy  use,  something  subetantire  which  has  locality,  and  may  moTe 
or  be  moved ;  they  embrace  money  and  bonds  for  money,  but  not  a  debt 
merely  as  such.  Ih.  A  bequest  by  an  officer  in  these  words,  *'  all  my  stock 
and  movable  property,**  does  not  embrace  his  claim  for  half-pay.  lb,  A 
latent  ambiguity,  as  to  the  subject-matter  of  a  will,  may  be  explained  by  ex- 
traneous, evidence.  {Overtones  heirs  v.  WocifbOc  ei  oL^  6  Dana,  376.)  Gon- 
etruction  of  "  vested  remaindersL**  {Bovjling's  heirs  t.  Dabney's  admVs^  5 
Dana,  434.)  The  heir  being  &vored  in  law,  there  should  be  no  strained 
construction  to  work  a  disherison  where  the  words  are  ambiguous.  {Veak' 
ins  V.  Rottis,  7  Gill  &  Johns.  311.)  Where  the  intention  of  the  testator  is  aft> 
certaincd,  a  word  manifestly  omitted  by  mistake  may  be  inserted,  but  no  word 
may  be  added  to  defbat  the  apparent  intention  of  the  testator.  Ih.  The 
terms  used  in  a  will  are  in  general  to  be  understood  according  to  their  popu- 
lar import,  but  where  it  appears  from  the  will  itself  that  the  testator  under- 
stood the  technical  import  of  the  terms  he  empk>yed,  and  evidently  used 
them  in  some  parts  of  the  will  in  their  technical  sense,  they  should  be  so  un- 
derstood wherever  occurring  in  the  same  dause.  {Soadrig  v.  Haxebri^9 
€x*r8.,  3  Dana,  48.)  It  is  a  general  rule  in  ^ving  effect  to  wills,  that  general 
legacies  must  yield  to  specified  bequests,  but  the  rule  that  the  will  must  be 
so  construed  as  to  g^ve  effect  to  every  part  of  it,  and  carry  the  Intention  of 
the  testator  into  effect,  is  paramount  and  universal  (Cameron  and  vnfe  v. 
Boyd's  odrrCr.^  4  Dana,  549.)  Where  a  testator  directed  all  his  property  to 
remain  on  his  plantation  under  the  care  of  his  wife  until  the  youngest  son 
should  attain  full  age,  and  then  gave  the  plantation  to  that  son  and  another, 
the  wife  takes  by  implication  a  term  m  the  plantation  during  that  period. 
(Bradshaa  v.  EQis^  2  Dev.  k  Batt  22.)  Parol  evidence  is  not  admissible  to 
effect  the  construction  of  a  will,  but  it  is  admissible  when  its  introduction  is 
required  by  considerations  extrinsic  of  the  will,  and  which  necessarily  de- 
pend upon  such  evidence.  {GaUegor,  CfaUego^  2  Brockenbrougb,  285.)  The 
construction  of  devises  of  legal  interests  in  land  is  a  legal  question,  and  be- 
longs to  the  tribunals  of  the  law,  and  not  to  those  of  equity ;  and  the  obsomv 
ity  of  the  will  fUmishes  no  sufficient  reason  for  applying  to  equity ;  for,  if  the 
obscurity  be  not  so  great  as  to  render  the  disposition  altogether  unintelligible, 
the  devise  will  be  valfd  at  law,  so  &r  as  it  can  be  understood ;  and,  if  it  be  so 
vague  and  uncertain  as  not  to  amount  to  a  designacion  of  any  corpus^  it  ne- 
cessarily follows  that  no  court  can  help  it,  but  that  it  must  be  ineffectuaL 
IBoatgh  V.  Martin,  2  Dev.  ft  Batt.  379.)  Two  different  tracts  of  land  half 
A  mile  apart,  which  were  cultivated  by  a  testator  together  as  one  fiurm,  will 
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to  them,  and^nmt  have  their  technii^al  effect|  unless  a  opo* 
jtrary  intentioix  is  manifest ;  hut  wh^oi  suchintention  is  plain, 

both  pass  bj  his  will  nnder  the  description  of  "  mjr  plantation."  {Bradshaw 
V.  EUiSf  2  Dov.  &  Batt.  20.)  In  a  devise  of  a  certain  farm,  and  "all  stock  on 
the  same,"  the  words  "all  stodk"  will  comprehend  only  the  aoimals  used 
with,  supported  by,  or  reared  upon  the  iarm,  and  will  not  include  the  planta- 
tion tools  and  the  gathered  crop  that  xdbj  be  on  it.  {Graham  v.  Jkundaang 
a  Dev.  &  Batt  166.)  The  expreesion,  "if  he  shall  get  married  and  have  a 
Aunily,"  in  its  ordiiuuT'  sense  in  a  will  or  settlement,  means  to  get  married 
ftnd  have  issue  of  such  marriage,  and  not  merely  to  get  married  and  have  a 
£unil7  by  becoming  a  housekeeper.  [Spencer  y.  Spencer ^  11  Paige,  159.)  A  will 
Iffovided  that  the  female  children  cfK, which  she  then  had,  or  might  thereafter 
lutve,  at  the  age  of  twenty-three,  should  be  fines.  Held,  that  the  grandchUdren 
Qf  £.,  bom  before  their  mothers  arrived  at  twenfy-three,  wore  BAaves;  the 
rule  pariua  ae^tur  veiUrem  applying.  {Eniher  y.  AikMa  heirs,  3  B.  Moo. 
Bop.  60.)  In  the  construction  of  wills,  it  is  not  proper  to  interpolate  or  8<^ 
ply  an  ellipsis  unless  it  be  rendered  neceaaaty  in  consequence  of  an  apparent 
inconsistency  in  the  context,  or  unless  there  be  sooaething  in  the  sentence  ta 
show  that  there  is  an  ellipsis  which  may  be  supplied  by  the  insertion  of  words 
ibnnd  elsewhere  in  the  sentence.  (Barclay  v.  Dufuy,  6  B.  Mon.  Hep.  92.) 
A  danse  added  to  a  devise  of  a  fractional  part  (^certain  land,  that  it  is  to  be 
taken  by  the  devisee  "  where  he  shall  choose  or  Select,  at  its  just  or  propor* 
tionable  value,"  does  not  constitute  a  condition  precedent  to  the  Testing  of 
Ihe  estate  devised;  but  the  devisee,  on  the  death  of  the  devisor,  becomes 
lenant  in  oommon,  with  a  right  of  selection  or  not,  at  his  will.  (Brawn  r. 
Baiky,  1  Met  Bep.  264.)  Cases  of  construction  of  wills  depending  merely 
jBpon  their  phraseology,  and  not  deemed  neeessary  to  be  noticed  in  fblL 
(Lane  y.  Viek,  3  Howard,  464.)  The  term  "lands,**  in  a  wHl,  is  synonymous 
with  real  estate ;  and,  unless  restramed  by  something  else,  embraces  (btors 
and  contingent,  as  well  as  present  freehold  estates  in  land.  (Pond  and  othert 
y.  Bergh  and  others^  10  Paige,  140.)  In  the  State  of  New  York,  where  a  wiQ 
was  made  before  the  Hevised  Statutes  went  into  operation,  but  the  testator 
died  afterward,  the  validity  of  the  trusts  and  provisions  of  his  wiU  most  be 
determined  by  the  Uw,  as  it  existed  at  the  time  of  his  death.  {2k  Ptyster  y. 
Clendining,  8  Paige,  296.)  A  testator  having  a  son  and  five  danghtera  aH  in- 
fents,  gave  the  residue  of  his  estate  to  trustees,  with  directions  to  pay  the  annosl 
income  to  his  six  children,  in  equal  proportions  during  tiieir  lives,  at  the  death 
ef  either  of  them  without  lawflil  issue,  his  or  her  share  to  continue  as  a  part 
«f  the  residue,  the  income  of  which  was  to  be  equally  divided  among  the  sur- 
viving children ;  and,  if  either  of  his  diildren  should  die  leaving  issue,  his  or 
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it  %viU  control  the  legal  operation  of  words,  however  techni- 
oal.    These  are  some  of  the  rules  which  have  been  adopted 

her  share  should  be  equally  divided  among  his  or  her  chOdren.  One  daughter 
died  ^lithoat  issue;  then  another  died,  leaving  one  child,  a  son;  ond  then 
two  other  daughters  died  without  issue.  Held,  that  the  words  *'  surviving 
children/^  were  to  be  construed  other  children,  and  tliat  the  son  of  the  de- 
ceased daughter  was  equally  entitled  to  share  with  the  testator^s  surviving 
children,  tlie  proportions  of  the  daughtiM  who  died  after  the  decease  uf  hte 
inotlicr.  {Carler  y.  BloodgooePs  exV^,  3  Sand.  Cb.  Rep.  2U3.)  The  word 
"^rvivors"  maybe  constmed  "  others,"  upon  the  context,  and  the  other 
clauses  of  the  will,  showmg  the  intent  of  the  testator.  lb.  And  the  court 
wOl  supply  words  to  support  the  intent,  when  that  is  apparent  u])on  the 
whole  of  the  will  taken  together.  lb.  In  tlie  prmcipal  case,  the  boquert 
over  to  the  grandchildren,  m  the  shares  of  the  children  who  died  without 
iBsae,  whether  before  or  after  the  death  of  the  parents  of  such  grandchildren 
ii  raised  by  implication,  from  the  testator's  general  intention.  lb,  A  grand- 
daughter was  married  at  the  time  a  testator  made  his  will;  and  he  had,  ae 
to  a  full  share  of  his  estate,  placed  her  on  a  footing  with  his  children.  He 
also  bequeathed  a  legacy  of  $6,000  to  each  of  his  grandchildren  as  were  un- 
der age  and  unmarried,  and  living  at  the  time  of  payment  There  wen 
other  grandchildren,  and  urho  were  under  aga  Held,  that  this  grandchild 
(thus  of  age,)  did  not  take  such  legacy.  {Hone  v.  Van  Schaick^  3  £dw.  Ch.  Rep. 
474.)  Great  grandchildren  do  not  take  under  the  designation  of  grandchil- 
dren, unless  where  it  plainly  appears  that  such  was  tlie  intention.  /& 
Where  hittd  was  devised  by  the  testator  to  his  two  sons,  with  a  limitatioQ 
over  to  the  sarvivor,  if  either  of  them  should  die  without  isBue ;  and  both 
Joined  in  a  conveyance  to  a  purchaser,  ibr  a  valuable  consideration,  and  one 
of  them  afterward  died,  without  issue,  in  the  lifetime  of  the  other;  held,  that 
the  purchaser  was  entitled  in  equity  to  the  land  devised  to  the  brother  who 
died  first,  and  which  afterward  came  to  the  survivor,  under  the  executory 
Imiitatk>n  over  to  him.  (  Varick  and  others  v.  Edwards  and  others^  1 1  Paige^ 
289.)  A  will  directed  that  if  trustees  should  be  reduced  by  "  death,  or  re- 
moval from  the  United  States,  or  otherwise,"  to  the  number  of  two  or  oney 
tiien  the  parties  in  interest  were  authorized  to  nominate  three  or  more  free- 
holders, out  of  which  the  remamlng  trustees  were  to  accept  one  or  more,  to 
be  joined  with  them ;  and  fiuling  such  nomination,  the  remaining  tmsteee 
were  authorized  to  nominate  respectable  freeholders  to  be  joined  witli  them ; 
and  then  the  securities  were  to  be  assigned  by  the  remaining  trustees  to 
themselves,  and  stich  additional  trustees,  upon  the  same  trusts,  &c  Held, 
that  a  refusal  to  act  authorized  the  appomtmcnt  of  another  person  under  the 
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and  sanctioned  by  courts  in  the  construction  of  wills^  and 
in  the  application  of  the  cardinal  rule  to  seek  for  the  inten- 
tion, and  which  may  have  a  bearing  on  the  construction  of 
the  will  in  question. 

The  premises  in  question  falling  within  that  portion  of 
the  estate  which  is  embraced  by  the  residuary  clause  in  the 
-will,  and  which  in  the  codicil  is  devised  to  the  grand-daugh- 
ter, Catharine  Teller,  the  first  inquiry  is,  what  estate  she 
took  under  this  devise.  If|  as  contended  on  the  part  of  the 
defendant  in  one  branch  of  the  argument,  she  took  a  fee- 
simple  absolute,  her  estate  passed  by  the  deed  to  Jones  and 
Stuy  vesant,  and  the  plaintiff  can  have  no  right  to  recover. 
If  this  construction  of  the  devise  is  to  prevail,  it  must  be 
either  because  the  executory  devise  over  has  £suled  for  want 
of  an  executory  devise  answering  the  description  in  the  cod- 
icil, and  resting  on  the  construction  that  the  executory  de- 
vises were  the  children  of  the  testator  who  survived  his 
grand-daughter,  Catharine,  and  they  all  having  died  bef(»e 
the  grand-daughter,  there  was  no  executory  devisee,  and 
the  fee  became  absolute  in  her ;  or  that  Margaret,  as  the 
survivor  of  the  children,  took  the  estate  as  executory  de- 
visee, and  which  passed  under  her  deed  to  Jones  and  Stuy- 
vesant.  But  this  construction  necessarily  involves  a  rejec- 
tion of  the  words,  "  or  tlieir  lawful  represeT^tatives  share  and 
share  alike,^^  which  is  inadmissible  unless  there  is  an  irre- 
concilable uncertainty  or  repugnancy  in  the  dispositi<HL 
made  of  the  property.    And  there  is  no  such  uncertainly, 


words  "  or  otherwise*' — 'in  fact,  that  these  words  were  broad  enough  to  an* 
thorize  an  appointment  after  removal  fh)m  office  for  cause,  resignation  or  re- 
Aisal  to  serve.  {Cruger  v.  HaUiday,  3  Edw.  Ch.  Rep.  665.)  Although  the 
intention  of  a  testator  is  the  governing  principle  with  the  court  when  look- 
ing at  his  will,  yet  the  court  is  bound  by  precedents  and  authority,  and  will 
not  proceed  on  arbitrary  conjecture  m  settling  its  construction.  {Kingtikad 
v.  Baptlye,  3  Edw.  Ch.  Rep.  I,) 
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in  my  ajdnion,  as  to  wairant  a  rejeotion  of  these  words ;  nor 
can  the  devise  over  be  considered  as  vesting  the  estate  in 
feensimple  absolute,  in  Margaret  the  survivor  of  the  four 
children,  for  this  would  require  the  rejection  of  the  tenancy 
in  ccHumon,  created  by  the  words  share  and  share  alike. 

There  can  be  no  doubt  but  that  where  there  is  a  lapsed 
devise,  for  the  want  of  a  devisee  answering  the  description 
in  the  will,  or  where  there  is  an  irreconcilable  repugnancy 
or  uncertainty  in  the  disposition  made  by  the  testator,  so 
ihBit  his  real  intention  cannot  be  ascertained,  the  estate  will 
descend  to  the  heir-at-law  ;(a)  but  a  devise  is  never  con- 
strued absolutely  void  for  uncertainty,  but  from  necessity. 
If  there  is  a  possibility  to  reduce  it  to  certainty,  the  devise 
is  held  good ;  so  that  the  intention  of  the  testator  may  be 
carried  into  effect  ut  res  magis  vcdeaL  This  rule  prevails 
both  in  courts  of  law  and  equity.(6) 

And  I  cannot  think  there  is  such  uncertainty  in  this  de- 
vise as  to  warrant  the  conclusion  that  it  must  be  set  aside 
as  void,  and  the  heir-at-law  let  in,  on  that  ground,  to  take 
the  estate. 

It  is,  I  think,  a  valid  executory  devise.  It  has  all  the 
requisites  to  constitute  such  a  devise,  and  which  was  to 
take  effect  upon  the  contingency  of  Catharine  Teller,  the 
grand-daughter,  dying  without  issue  living  at  the  time  of 
her  death.  Upon  that  event,  which  has  occurred,  the  de- 
vise over  is  to  the  surviving  children  of  the  testator,  or 
their  lawful  representatives,  share  and  share  alike ;  and, 
according  to  my  view  of  the  case,  the  question  must  turn 
upon  the  construction  to  be  given  to  the  words  lawful  repre- 
tenicUivea,  as  here  used. 

On  the  part  of  the  plaintiff  it  is  contended,  that  the 
term  representatives  is  to  be  construed  heirs,  and  its  appli- 

(a)  Peim.  Pea  411.  (&)  PyotY.  I^oi,  I  VO0.  836. 
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nation  to  be  govemed  by  the  rule  of  law  existing  at  tbe 
dofe  of  the  will  (1770) ;  and  aooording  to  this  oonstrnctioii, 
the  estate  will  vest  in  J.  S.  Kip,  the  lessor  of  the  plaintiff 
On  the  other  side  it  is  eontended,  that  these  are  words 
'  of  purchase,  and  merely  descriptive  of  the  persons  who 
were  to  take  the  estate ;  and  that  this  designation  most  be 
applied  to  persons  answering  that  description  when  the 
contingency  happened,  which  was  on  the  death  of  the  grand- 
daughter Catharine,  in  the  year  1824,  at  which  time  all  the 
children  of  Samuel  Kip  were  his  lawful  representatives, 
within  the  sense  and  meaning  of  the  devise. 

The  term  representative,  when  applied  in  the  way  here 
vaed^  has  not  acquired  any  fixed  technical  meaning,  nor 
have  any  judicial  decisions  been  referred  to  which  haTe 
given'to  it  a  settled  and  definite  interpretation*  It  can, 
therefore,  be  considered  only  a  word  of  description,  and 
to  be  so  construed  as  will  best  comport  with  the  &ir  and 
reiasonablc  intention  of  the  testator.  Any  words  of  de- 
fieription,  by  which  the  devisee  may  be  known  and  asoer^ 
tained,  are  8ufBcient.(a)  In  the  case  of  Cowden  v.  Clarkj{h) 
a  devise  to  the  stock,  &mi]y,  or  house  of  A.,  held  good, 
snd  the  heir  was  considered  the  person  intended,  in  order 
to  effectuate  the  intention  of  the  testator.  So  a  devise  to 
A.'s  oldest  son  is  good,  though  called  William,  when  his 
name  was  Andrew.(c)  So  grandchildren  may  take  under 
the  description  of  dnldren^  when  it  is  clear,  from  the  whole 
olausc  in  the  will^  that  the  intention  was  to  include  the  is- 
sue of  those  who  should  be  dead.(d)  So  in  the  case  of 
^hodrighi  v.  Whiie^{i)  the  devise  was  to  the  heirs  of  Mar- 
garet White,  jointly  and  severally,  and  their  heirs  and  as- 
signs forever :  the  court  held  the  devise  good ;  and  that 

(a)  6  Term  Rep.  679.  (h)  Hob.  33. 

(c)  7  East,  799.  {d)  Boyle  y.  HamOUm,  4  Ve&  437. 

(e)  1  or  2  Wm.  Black.  1010;  4  Daius  516;  6  (Mm,  186;  4  Ed.  48L 
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JCaqgaxet's  son  took  us  a  purchaser  in  her  lifetime,  although 
it  was  olyected  that  mmo  est  herea  viverUia  ;  that  this  was  a 
good  description  of  the  person  intended,  to  make  the  son 
of  Margaret  take,  as  her  heir,  living  the  mother;  and  the 
court  observed,  that  this,  though  bad  two  centuries  ago, 
had  be^i  good  for  a  century  past ;  that  latterly,  words  had 
been  taken  in  their  popular  sense ;  that  the  testator  noticed 
that  Margaret  was  alive,  and  meant  a  present  interest 
fihould  vest  in  her  heir — that  is,  her  heir  apparent — dialing 
her  life.(a) 

These  are  some  few  among  the  numerous  cases  in  the 
bopks,  to  show  how  far  the  court  will  go  to  effectuate  the 
intention  of  the  testator. 

Devises  are  held  void  for  want  of  certain  description  of  the 
devisee,  only  in  very  strong  cases,  as  in  Dae  v.  JoinvHk^{b) 
where  the  testator  devised  the  half  of  certain  lands  to  hjs 
wife's  &mily,  and  the  other  half  to  lus  brother's  and  sister's 
£unil J,  and  the  testator  had  two  sisters'  families,  and  it  was 
altogether  uncertain  which  was  intended.  A  devise  will 
generally  be  held  void  for  the  uncertainty  of  the  devisee, 
when  the  description  cannot  come  within  the  rule  o£  cerium 
est  quod  potest  reddi  cerium. 

It  is  not  necessary,  in  tins  case,  to  say  at  what  point  of 
time  you  are  to  look  for  the  interpretation  of  words, 
whether  the  date  of  the  will,  the  death  of  the  testator,  or 
when  the  estate  devised  vests.  If  the  words  used  have  a 
fixed  technical  meaning,  or  the  devise  is  in  terms  immedi- 
ate, so  that  the  testator  may  be  presumed  to  have  had  in 
Tiew  particular  persons,  the  date  of  the  will,  or  the  death 
of  the  testator,  may,  perhaps,  be  the  proper  time  to  look,  in 
giving  a  construction  of  the  will.  But  it  is  by  no  means 
certain  that  such  should  be  the  rule,  where  the  estate  is  to 

(a)  4  Dana^  598,  sec.  29.  ^)  3  l&uX,  172;  4  Baoa,  597. 
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vest  upon  some  future  unknown  and  uncertain  contingea- 
cy ;  if  in  such  case  the  description  of  the  persons  who  are 
to  take  is  general,  it  may  be  quite  as  likely  to  cany  into 
eflfect  the  intention  of  the  testator,  to  apply  that  description 
to  persons  coming  within  it  at  the  time  the  contingency 
happens.(a)  But  to  whatever  period  we  look,  in  construing 
this  devise,  it  must,  in  my  judgment,  receive  the  same  in- 
terpretation as  if  the  testator  had  used  the  word  children 
instead  of  representatives.  The  codicil,  upon  its  feee,  and 
the  occurrence  which  called  for  the  making  of  it,  show  very 
satisfactorily  that  it  was  the  intention  of  the  testator  to  pro- 
vide for  his  grandchildren  as  well  as  his  children.  The 
codicil  he  declares  to  be  made  for  the  purpose  of  making 
his  intention,  in  his  will,  more  manifest  with  respect  to  the 
devise  to  his  daughter  Catharine,  and  thereby  to  secure  it 
to  his  grand-daughters,  if  she  should  die  leaving  lawful 
issue.  When,  therefore,  he  provides  for  the  contingency 
of  the  grand-daughter  dying  without  issue,  and  on  that 
event  devises  it  to  his  surviving  children,  or  their  Irnvful 
rq^esentatives,  it  is  reasonable  to  conclude  he  intended,  as 
to  this  part  of  his  estate,  to  substitute,  in  place  of  their 
parent,  the  children  of  any  other  of  his  sons  or  daughters 
who  should  die  leaving  any  such  children ;  and  if  such 
was  his  object,  the  term  representatives  is  very  appropriately 
used  for  the  purpose  of  substituting  the  children  in  the 
place  of  their  deceased  parent ;  and  this  word  being  used 
in  the  plural  number,  and  the  creation  of  a  tenancy  in  com- 
mon by  the  words  share  and  share  alike,  show  that  more 
than  one  was  intended  to  be  embraced  within  itj  and,  of 
course,  that  no  reference  could  have  been  had  t#.the  heir- 
at-law,  to  the  exclusion  of  others  falling  within  the  descrip- 
tion of  representatives,  although  the  word  or  may  be  read 


(a)  1  BaU&Beat  449;  Hoxd.  Dig.  705. 
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and  when  it  becomes  necessary,  for  the  purpose  of  carry- 
ing into  effect  the  clear  and  obvious  intention  of  the  testa* 
tor.  But  this  does  not  appear  to  me  to  be  such  a  case,  but 
that  the  substitution  of  and  for  or  would  tend  rather  to  ob- 
scure than  elucidate :  and,  indeed,  the  change  of  or  into  and 
would  involve  an  obvious  incongruity  in  the  reading, 
"  Among  my  surviving  children  and  their  lawftd  represen- 
tatives." 

But  if  the  word  representatives  means  children^  as  I  think 
it  does,  it  is  immaterial  to  what  period  the  word  surviving' 
lifers ;  for  whether  to  the  date  of  the  will,  the  death  of  the 
testator,  or  the  happening  of  the  contingency,  the  estate 
would  go  either  to  the  surviving  children,  if  all  were  liv- 
ing, or  to  such  as  were  living,  and  the  representatives  of 
such  as  were  dead.  And  such,  I  think,  is  tiie  construction 
to  be  given  to  this  codicil.  It  is  very  clear,  from  the  gen- 
eral scope  of  the  will  and  codicil,  that  the  testator  intended 
to  dispose  of  his  whole  estate  under  the  various  provisions 
of  his  will,  and  not  leave  any  part  of  it  to  vest  under  the 
general  rules  of  descent. 

It  seemed  to  be  admitted  at  the  bar,  and  indeed  could 
not  be  questtoned,  that  if  this  had  been  a  bequest  of  per- 
sonal property,  the  word  representatives  would  have  em- 
braced all  the  children  of  Samuel  Kip,  and  go  according  to 
the  Statute  of  Distribution ;  and  the  residuary  clause  to 
which  the  codicil  refers,  embraces  both  real  and  personal 
estate,  and  the  testator  used  the  words  give,  devise  and 
bequeath,  which  properly  apply  to  both  real  and  personal 
property,  which  aftbrds  a  pretty  fair  inference  that  the 
word  representatives  was  used  in  reference  to  both  species 
of  property  indiscriminately,  in  its  general  and  popular 
sense,  without  any  technical  application  to  real  property. 

Much  stress  was  laid,  in  the  argument,  upon  the  word  law- 
ful, as  indicating  an  intention  to  qualify  the  term  repre- 
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sentatives,  and  affix  to  it  the  interpretation  of  heir'Z,iAKW. 
This,  however,  does  not  appear  to  me  to  be  afidr  and  rea- 
sonable construction*  If  such  had  been  the  intention  of  the 
testator,  it  would  have  been  a  much  more  natural  and  easy 
form  of  expression  to  have  said  heir-at-law.  But  it  is^  I 
think,  very  evident  that  the  term  lawful  is  here  intended 
to  be  used  in  the  same  sense  as  Intimate.  Upon  tibe 
whole,  then,  I  have  arrived  at  the  conclusion  that  this  is 
a  good  exeoutorj  devise,  depending  on  the  contingency 
of  Catharine,  the  grand-daughter,  dying  without  lawM 
issue  living  at  the  time  of  her  death ;  that  this  event  hav* 
ing  occurred,  the  executory  devise  took  effect ;  and  thai 
the  executory  devisees  named  and  intended  were  such  of 
his  children  as  should  be  then  living,  and  the  children  of 
such  as  should  be  dead  And  all  his  children  having  died 
'  without  leaving  children,  except  Samuel,  all  his  children 
became  the  executory  devisees,  share  and  share  alike  as 
tenants  in  common,  which,  according  to  the  finding  of  the 
jury  in  the  special  verdict,  will  require  judgment  to  be  en* 
tered  for  the  defendant 


Edwin  B,  Clatton  et  al.  v.  William  L.  Stonk  & 
Francis  Hall. 

A  literary  prodndiioii  to  be  the  sabjeot  of  copyright,  need  not  be  a  book  in  - 
the  oommon  and  ordinary  aooeptation  of  the  tenn ;  a  volume  ^rritten  or 
printed,  made  up  of  seyeral  sheets  and  bound  together.  It  may  be  printed 
on  one  sheet,  as  the  words  of  a  song,  or  the  music  aooompanying  it 

The  act  of  Congress  securing  to  authors  and  inventors  the  exdosive  right  to 
their  respective  writings  and  diaooveries,  was  passed  ux  execution  of  the 
power  given  by  the  Constitution  of  the  United  States,  and  its  object  was 
the  promotion  of  science  and  the  useftil  arts. 

The  act  is  for  the  enooun^mont  of  learning,  and  was  not  intended  fi>r  the 
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encoungement  of  mere  mdostiy,  unconnected  with  learning  and  tlw 
flciences. 
A  newspaper  or  price-current  is  not  such  a  publication  as  falls  under  the 
protection  of  the  copyright  law. 

Tms  was  an  action  quutam  for  an  alleged  infringement 
of  copyright  by  the  defendants,  who  were  editors  and  pro- 
prietors of  the  "New  York  Commercial  Advertiser,"  in 
copying  into  their  paper  the  daily  price-current  or  review  of  j 
the  market,  compiled  by  plaintiflfe.  Defendants  pursued  a 
regular  system  of  appropriating  the  substance  of  the  price? 
current,  a  few  hours  after  its  appearance  in  each  issue  of 
their  paper. 

At  the  trial,  the  jury,  for  the  purpose  of  bringing  the 
questions  of  law  before  the  court  for  review,  were  directed 
to  find  a  nominal  verdict  for  the  plaintiffij. 

Subsequently,  Judge  Thompson  delivered  the  following 
opinion  of  the  court,  upon  the  case  which  had  been  argued 
before  them,  ordering  judgment  to  be  entered  for  the  de» 
fendants : — 

Thompson,  J.: — Copyright  was  formerly  considered  to 
be  founded  on  common  law,  but  it  can  now  only  be  viewed 
as  part  of  our  statute  law.(a) 

A  book  within  the  statute  need  not  be  a  book  in  the 
common  and  ordinary  acceptation  of  the  word,  viz.,  a  vol- 
ume made  up  of  several  sheets  bound  together ;  it  may  be 
printed  only  on  one  sheet,  as  the  words  of  a  song  or  the 
music  accompanying  it(&) 

The  requisites  to  secure  copyright  under  our  act  are: 
The  author,  before  publication,  must  deposit  a  printed  copy 
of  the  title  of  the  map,  chart  or  book  in  the  district  clerk's 
office,  which  must  be  recorded,  a  copy  of  the  record  to  be 

(a)  Godaon,  8.  Q>)  Id.  218; 
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printed  on  title  page,  and  witWn  two  months  thereafter 
cause  such  record  to  be  published  in  one  or  more  newspapers 
printed  in  the  United  States  for  the  space  of  four  weeks, 
and  within  six  months  after  publishing  the  book  cause  to 
be  delivered  a  copy.(a)[l].  ^ 

(«)  2  Kent  Ck>m.  306. 


[1]  The  power  of  granting  and  protecting  copyrights  is  vested,  by  the  Coi^ 
Btitution  of  the  United  States^  in  Congress.  Art.  I ,  sec.  8.  The  act  of  the 
3l8t  May,  1790,  entitled  "An  Act  for  the  encouragement  of  learning,  by  se- 
cnring  the  copies  of  maps,  charts,  and  books,  to  the  authors  and  proprietora 
of  such  copies,  during  the  time  therein  mentioned."  And  the  act  of  April 
29th,  1802,  "  Supplementary  thereto,  and  extendmg  the  benefits  thereof  to 
the  arts  of  designing,  engraving  and  etching  historical  and  other  prints,"  com- 
pose the  law  of  this  country  on  this  subject. 

By  the  first  of  these  statutes  it  is  provided  that  the  authors  of  any  map^ 
diart  or  book,  or  the  proprietors  of  the  copyright  of  any  map,  chart  or 
book,  printed  in  the  United  States,  or  made  and  composed,  and  not  yet  print- 
ed and  published,  and  their  executors,  administrators  or  assigns,  shall  have 
the  sole  right  of  printing,  publishing  and  vending  the  same  for  the  term  of 
fourteen  years  from  the  recording  of  the  title  in  the  clerk^s  office,  as  therein- 
after mentioned.  Such  authors  or  proprietors  must  be  citizens  of  the  United 
States,  or  residents  within  the  same.  And  if,  at  the  expiration  of  the  term, 
such  authors  are  living  and  residents  within  the  United  States,  the  right  shall 
be  continued  for  the  further  term  of  fourteen  years,  provided  the  title  of  the 
book,  &c.,  is  again  recorded  in  like  manner.  If  any  person,  without  the  oon- 
sent  m  writmg  of  the  author  or  proprietor,  shall  print,  publish,  or  import  any 
copies  of  such  books,  or  shall  publish,  sell,  or  expose  the  same  to  sale,  he 
shall  forfeit  every  copy  and  every  sheet  thereof  to  the  author  or  propri^or, 
to  be  destroyed  by  him,  and  shall  also  forfeit  fifty  cents  for  every  ^eet  which' 
shall  be  found  in  his  possession,  the  one  moiety  to  the  author  or  proprietor 
who  shall  sue  for  the  same,  and  the  other  to  the  United  States,  to  be  rcicov- 
ored  in  an  action  of  debt,  in  any  Court  of  Record  of  the  United  States  wherein 
the  same  is  cognizable ;  such  action  to  be  commenced  within  one  year  after 
the  cause  of  action  arises.  A  printed  copy  of  the  title  of  the  map,  cfaatt  or 
book,  must,  before  publication,  be  deposited  in  the  clerk's  office  of  the  DiB- 
triot  CJourt,  where  the  author  or  proprietor  resides,  who  shall  record  the  same 
in  the  manner  and  form  specified  in  the  act,  and  a  copy  of  such  record  shall 
be  published  by  the  authtxr  or  proprietor,  within  two  months  after  the  date 
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I  am  inclined  to  think  the  price-current  cannot  be  coiv 
ddered  a  book  within  the  sense  and  meaning  of  the  act 

thereof  in  one  or  more  of  the  newspapers  printed  in  the  United  States^  for 
four  weeks.  The  author  or  proprietor  of  such  map,  chart,  or  book,  is  also . 
required,  within  six  months  after  the  publishing  thereoi;  to  deliver  to  the  Seo» 
retaiy  of  State  a  oopj  thereof  But  it  is  provided,  that  nothing  in  the  act 
shall  be  construed  to  prohibit  the  importing,  vending,  printing  or  publishing, 
within  the  United  States,  of  any  map,  chart  or  book,  written,  printed  or  pub* 
lished,  by  any  person  not  a  citizen  of  the  United  States,  in  foreign  parts. 
The  act  fVirther  declares,  that  any  person  printing  or  publishing  any  manu- 
script, without  the  consent  of  the  author  or  proprietor,  in  writing,  (if  such 
author  or  proprietor  be  a  citizen  ot,  or  a  resident  of  the  United  States,)  shall 
be  liable  to  such  author  or  proprietor  for  all  damages  ocosaioned  thereby,  to 
be  recovered  by  special  action  on  the  case,  in  any  court  having  cognizance 
thereof;  and  provides  that  persona  prosecuted  by  virtue  thereof  may  plead 
the  general  issue,  and  give  the  special  matter  in  evidence. 

The  act  of  the  29th  April,  1802,  requires  the  author  or  proprietor  of  every 
book  to  insert  a  copy  of  the  record,  at  full  length,  -in  the  title-page  or  in  the 
page  following,  and  if  a  map  or  chart,  to  cause  the  following  words  to  be 
impressed  on  the  &oe  thereof:  "  Entered  according  to  act  of  Congress,"  stat- 
ing also  the  time  when  and  the  person  by  whom  entered.  This  act  also  ex- 
tends the  benefits  of  the  former  act  to  every  person  being  a  citizen  of  the 
United  States  or  a  resideDt  within  the  same,  who  shall  invent  and  design, 
engrave,  etch  or  work,  or  ih)m  his  own  works  and  inventions  shall  cause  to 
be  dkigned,  engraved,  etched  or  worked,  any  historical  or  other  prints  fiv 
the  same  term  and  upon  the  like  conditions:  the  entiy  to  be  engraved  on 
the  plate,  with  the  name  of  the  proprietor,  and  to  be  printed  on  the  print 
Any  person,  within  the  time  limited  by  the  act^  engraving,  etching  or  work- 
ings copying  or  selling  such  prints,  in  whole  or  in  part,  or  printing,  reprinting 
or  importing  tho  same  or  any  parts  thereof  or  causing  the  same  to  be  done, 
or  publishing,  selling,  exposing  to  sale  or  otherwise  disposing  of  such  prints, 
without  consent  in  writing  of  the  proprietors,  shall  forfeit  the  plate  or  plates, 
and  the  sheets  wherever  such  printe  are  printed,  to  the  proprietor  of  the 
original  prints  who  shall  destroy  the  sam^;  and  shall  also  forfeit  one  doUar  fi>r 
eveiy  print  found  in  his  custody,  the  one  moiety  to  the  person  who  shall  sue 
lor  the  same,  and  the  other  to  the  United  Stete^  to  be  recovered  as  provided 
In  the  fiyrmer  act  This  act  also  provides,  that  if  any  person  shall  print  or 
publish  any  map,  chart,  book  or  print,  who  has  not  legally  acquired  the  copy- 
ri^t  theveoi;  and  shall  iuaert  therein  or  impress  thereon  that  the  same  has 
been  entered  aooording  to  the  act  of  Congress^  or  words  purporting  the  i 
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of  OoiigreBfli  The  Kterarj  property  intended  to  be  pio- 
tMled  by  the  act  18  not  to  be  determined  by  the  siaae^ 

o^pnrpoftJiig  lliali  tlw  oopjnrigfat  bti'bseB  reqiaind,  meh  pencm  sbtH  9atU/L 
0t»  imndred  doUan^  one  vetoMtf-  lo  the  peiwm  who  riioU  biw  Ibr  tbe  saiiM^ 
and  tho  other  to  the  UttitBd  8tat«%  to  be  recovered  oeafcraioid ;  the  action 
to  he  hronght  within  ^m>  yaam  alter  the  cause  of  actioii  has  sriam. 

Aiitato  of  Vehb  16,  IB19^  providea  that  the  drciiit  Coaita  of  the  United 
8M«B  ahall  hsro  original  oognixanee^  as  well  in  equity^  as  at  hiw,  of  alL  ao- 
tiOBii  sutta^  oontiofetaiea  and  caaaa  ariaing^  under  ai^  Unr  of  tlie  Unitad 
Olato%  granting  or  oonfitming  to  anthore  or  mTentors  the  excluaiFe  right  to 
tMr  rcspeotiva  wiithigi^  inventiona  and  diaooveriea;  and  upon  any  bifl  m 
eqaify,  filed  by  any  party  aggriered  in  any  audi  caaea,  shall  have  anthoritj^ 
t»  giaot  ixqonotiona)  acooriing'  to  the  coarse  and  princ^ea  of  Conrta  eC 
Bpttj,  to  prwranft  the  itohitai  of  the  rights  of  any  autfaorB  or  invenlofa^  se» 
cand  to  them,  by  way  hurs  of  the  United  Statso,  on  sacfa  tenna  andooodi- 
tions  as  the  said  courtamay  deem  fit  and  reasonable:  Pnmdedf  howevtr;  tfaa*. 
flpom  all  Judgments  and  decrees  of  any  Chxmit  Gooria,  rendered  in  the  prem- 
iflSB^  awrit  of  error  or  appeal  as  the  caae  mayreqidrei  shall  lie  tothe  SapreoM^ 
Otat  of  the  United  Slatsa^  in  the  same  manner  and  under  the  aame  circai»> 
iitHMim  as  is  now  provided  by  law  in  other  judgaBonta  and  decrees  of  aadi 
Ohnaoit  Coart& 

aiatatoof  Feb.  3,  1831,  preHdea  that  from  and  after  the  paaring  cTtde 
a0l»  any  penon  or  persona  bemg  a  citizen  or  oitizena  of  the  United  Statea^  or 
nMsntotfaeiein,  who  shall  be  (iie  anthor  or  anthors  of  any  book  or  bustn 
vm^  chart  or  muaieal  oompoailion,  which  nuqr  be  now  made  or  compoasd} 
aad  net  piiated'  and  pabliahed;  or  shall  hereafter  be  made  or  eorapoae^  or 
^rito  shall  inyent^  deaigni  etch,  engrave,  work,  or  caoaed  to  be  engrave^ 
\  or  worked  flmm  hia  own  deeign,  any  print  or-engraring,  and  ftt%  €3t* 
f  adinifiislrfihiiB  or  legal  assigns  ofsucdi  pemon  or  persons  shalt  finals 
til^aDla  rig^.and  llberty'Of  printing,  reprinting,'  pQUiahin^  and  Tending  ao^. 
bMib  or*  bodfii^  map}  ohar^  musicsi'  compositloo,  print,  oat  or  engraving,  ffr 
tli^whDlaarhxpaitfiirth&tormof  twQDty-eight  yean  from  the  tfane  of  rs^ 
oMdiag  tbe  tHie  tfaersof  In  the  manner  heremafter  directed. 

ilet Z.  And be^itftatiier enacted,. Hint iC at  the  ezpindfen oTfltoaftia^ 
I  of  yean^  soehaatlior,  inventor,  designer,  engravw  orany^of  tbem;^ 
ithe-werithad  boaa  originidly  composed  and  made  by  more  than  od» 
t  baatm  Mng;  and  adtizen  or  dtizena  of  the  United  Staeea^  oneal^ 
dsaHitberatai,  or  being  deed,  shall  have  left  a  widow,  orofaOd,  orchadnn; 
raratLtben;  Hvhig'^  the^aame  ejcckisive  right  shall  be  oonttotted'to  stidi 
r,  or  if  dead,  then  to  saeh  widow  and  dtfld;  or 
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form  or  shape  in  which  it  makes  its  appearance,  but  by 
the  subject-matter  of  the  Wotk<    Nor  k  this  question  to 

efafldren,  ibr  die  fartber  term  offiwrteeii  fea»;  provtehd^  that  the  title  of  tbe 
woric  90  secored  ahall  be  a  seoond  6me  reoorded,  and  i^  eaeh  other  regpola- 
tkKs  as  are  hereia  leqnired  in  regpud  to  origfaal  oopyrighte  be  complied 
with  in  respect  to  such  renewed  oopyrighV  and.  that  within  she  months  be- 
fiwe  the  ex|»iration  of  the  fint  term. 

SeO(  3.  And  he  it  liirther  enacted^  SThai  in  all  cases  of  renewal  of  cop^t' 
sight  nnder^tliis  act|  such-  author  or  prc^rietor  shall,  within  two  months  from 
the  date  of  said  renewal^  cause  a  copy  of  the  raoord  thereof  to  be  published 
in  one  or  more  of  the  newspapers  printed  in  the  United  States,  for  the  spoea 
of  Amr  weeks. 

Sea  4.  And  be  it  furt^r  enaoted,  That  no  person  shall  be  entitled  to  the 
benefit  of  this  act^  wUess  he  shall,  before  publication,  deposit  a  printed  copy 
of  the  title  of  lAidh  book  or  books,  map,  chart,  musical  composition,  print,  cut 
or  engraving,  in  the  clerk's  office  of  the  District  Court  of  the  district  wherein 
the  author  or  proprietor  shall  reside,  and  the  clerk  of  such  court  is  hereby  di- 
reotod  and  required  to  record  the  same  thereof  forthwith,  in  a  book  to  be 
ke^  for  that  purpose,  in  the  words  following  (givhig  a  copy  of  the  title,  un- 
der the  seal  of  the  oourC;  to  the  said  author  or  proprietor,  whenever  he  shall' 
jno^aire  tlie  saud):  "  IXstrkst  of  to  wit;  be  it  remembered,  that  on 

the         day  of        Anno  Domini,  A.  B.,  of  the  said  district;  hath  d^ 

posited  in  ttiis  office  the  title  of  a  book;  (map,  chart  or  otherwise,  as  the  case' 
nay  b6>)  the  title  of  whteh  is  in^ fiie  woi^  foUowmg,  to  wit:  (here  hisert  the 
title:}  the  right  whereof  he  dlaims  aa  author  fof  proprietor  as  the  cato  may' 
be);  hi  confonnfty  with  an  act  of  Oonjsran,  entitled  *  An  Act  to  amend  the 
several  acts  respecting  copyrights.^  0.  D.  deik  of  the  district"  IV>r  whfch 
racand  tlie  dcik  shall  be  entitled  to  receive^  fiom  the  person  dahning  such 
ri^aaafcreiaid,  fifty  oenta;  and  the  like  sum  Ibr  every  copy,  under  seal; 
aBtaally  given  to  suoh  penon  or  his  aMignS.  And  the  author  or  proprietof 
oC  any  soeh  book,  mapy  chsit,  milsieal  cempositkm,  prints  cut,  w  engraving;' 
shlrii,  withtal  three  meuths  trim  tiba  pubUCatWn'  of  said  bock,  map,  diart,  mu« 
doal  oompodtSon,  print,  odt- or  engrairing;  deliver  or  cause  to  be  delivered  a* 
cQ^  of  thesame  to  Che  derk  of  said  district.  And  it  shall  be  the  duty  of 
theefefkof  each  District  Court;  at  least  onco  iti  every  year,  to  transmit  a  ceP' 
tiOedlist  of  all  sudh  i^oords  of  copyist,  induding  the  titles  so  recorded^ 
aUd^the  dates  of  record,  and  also  aU  the  several  copies  of  books  or  other' 
wttkadfiiKMlted  hi  his  office  aeoocding  tathis  ad^  to  Ihe  Secretaiy  of  Stat^ 
ta'  bapfessmped-  in  hia  office. 

fiae.fi.  AiidbeHfiirfiiefeiiaeted,  That  xio  ptfrson  shall  be  etititled  to  the 
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be  detennined  by  reference  to  lexicogn^hers,  to  aaceitiiii 
the  origm  and  meanijig  of  the  wordbook.    It  will  be  move 

lwB«at  of  this  ac^unleBihe  sbaU  give  infonnaUoii  of  cofyTright  being  seconA 
hf  OMsing  to  be  inserted  in  the  several  copies  of  esdi  and  every  editte 
|nKiiaiMMi  duiing  fbe  term  secured  on  the  title  page,  or  the  page  innnediatdf 
&Uowing,  if  it  be  a  book,  or  if  a  map^  chart,  mosical  composition,  print,  out 
or  engraving,  by  causing  to  be  impressed  on  the  fiioe  thereof  or  if  a  vdame 
of  mapS)  charts,  mnsic^  or  engravings,  upon  the  title  or  fronti^ieoe  tbeno^ 
the  following  words,  viz. :  "Entered  according  to  the  act  of  Con^^^ss,  ia  th» 
fsar  ,  bj  A.  B^  in  the  clerk's  office  of  the  District  Court  of  ,*'(a8tlit 
easemajbe.) 

Sec.  6.  And  be  it  further  enacted,  That  if  any  other  person  or  persons^  from 
and  after  the  recordmg  the  title  of  any  book  or  books^  aooordmg  to  this  act^ 
shall,  within  the  term  or  terms  herein  limited,  print,  publish  or  import,  or 
oause  to  be  printed,  published  or  imported,  any  copy  of  such  book  or  book% 
without  the  consent  of  the  person  legally  entitled  to  the  copyright  thereof  ' 
first  had  and  obtained  in  writing,  signed  in  presence  of  two  or  more  credible 
witnesses,  or  shall,  knowing  the  same  to  be  so  printed  or  imported,  pubHsh, 
sell  or  expose  to  sale,  or  cause  to  be  published,  sold  or  exposed  to  sale,  any 
copy  of  such  book  without  such  consent  in  writing;  then  such  (^endm  shall 
forfeit  every  copy  of  such  book  to  the  person  legally,  at  the  time,  entitled  to 
the  copyright  thereof;  and  shall  also  forfeit  and  pay  fifty  cents  for  every  gush 
sheet  which  may  be  found  in  his  possession,  either  printed  or  printing,  pub- 
lished, imported,  or  exposed  to  sale,  contrary  to  the  intent  of  this  act,  th^ona 
moiety  thereof  to  such  legal  owner  of  the  copyright  as  aforesaid,  and  the 
other  to  the  use  of  the  United  States,  to  be  recovered  by  action  of  debt  in 
any  court  having  competent  jurisdiction  thereoC 

Sea  *l.  And  be  it  further  enacted.  That  if  any  person  or  persons,  aftisr  the 
rsoording  the  title  of  any  print,  cut  or  engravmg,  map,  chart  or  musical  com- 
position, according  to  the  provisions  of  this  act,  shall,  within  the  term  or  teima 
limited  by  this  act»  engrave,  etch  or  work,  sell  or  copy,  or  cause  to  be  ea> 
graved,  etched,  worked  or  sold,  or  copied,  either  on  the  whole,  or  by  varying^ 
adding  to  or  diminishing  the  main  design  with  intent  to  evade  the  law;  or 
shall  print  or  import  for  sale,  or  cause  to  be  printed  or  imported  for  sale,  any 
^  such  maiv  char^  musical  compoeiiion,  print,  cut  or  engraving,  or  any  paitt 
thereof  without  the  consent  of  tiie  proprietor  or  proprietors  of  the  copyright 
thereof;  first  obtained  in  writing,  signed  in  the  presence  of  two  credible  wH- 
nesses ;  or,  knowing  the  same  to  be  so  printed  or  imported,  without  sach  ca^ 
•ent  shall  publish,  sell  or  expose  to  sale,  or  in  any  manner  dispose  of  any  soak 
map^  charts  musical  composition,  engraving,  cut  or  print,  without  such  con- 
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mtiafaetory  to  inquire  into  the  general  scope  and  object 
of  ihe  Legislature,  for  the  purpose  of  ascertaining  the  sense 

8e»tM aforesaid;  then  such  offender  or  ofibnden  shaU  fotfeit  the  plate  «r 
platee  on  which  such  map,  chart,  moaical  eompositioii,  eDgraying,  cat  or  prin^ 
tfaaH  t)e  copied,  and  also  all  and  every  sheet  thereof  so  copied  or  printed  as 
aforesaid,  to  the  proprietor  or  proprietors  of  the  oopyright  thereof;  and  sfaaU 
ihrther  forfeit  one  dollar  for  eyeiy  sheet  of  snoh  niap^  chart,  nausical  oompod^ 
tian,  print,  cut  or  engraving,  which  may.  be  found  in  his  or  their  possessloo, 
printed  or  published,  or  exposed  to  sale,  contrary  to  the  true  intent  and 
BieaDing  of  this  act;  the  one  moiety  thereof  to  the  proprietor  or  proprieton^ 
and  the  other  moiety  to  the  use  of  the  United  States^  to  be  recovered  in  any 
ocmrt  having  competent  jurisdiction  thereoC 

Sec.  8.  And  be  it  ftirtber  enacted,  That  nothing  in  this  act  shall  be  ooii* 
ftrued  to  extend  to  prohibit  the  importation  or  vending,  printing  or  publirf^ 
]Bg  of  any  map^  chart,  book,  musical  composition,  print  or  engraving,  warltteoi 
OooApoeed  or  made  by  any  person  not  being  a  citizen  of  the  United  Statsi^ 
aor  resident  within  the  jurisdiction  thereof 

8e&  0.  And  be  it  further  enacted.  That  any  person  or  persons  who  shall 
print  or  publish  any  manuscript  whatever  without  the  consent  oC  the  author 
or  legid  proprietor  first  obtained  as  aforesaid,  (if  such  author  or  proprietor  tta 
a  citiaen  of  the  United  States,  or  resident  therein,)  shall  be  liable  to  sdAr 
and  pay  to  the  author  or  proprietor,  all  damages  occasioned  by  such  injufy, 
to  be  recovered  by  a  special  action  on  the  case  founded  upon  this  act^  in  any 
court  having  cognizance  thereof;  and  the  several  oourts  of  the  United  States 
SBDpowered  to  grant  injunctions  to  prevent  the  violation  of  the  rights  of  au- 
thors and  inventors,  are  hereby  empowered  to  grant  injunctions  in  like  man* 
ner,  according  to  the  principles  of  equity,  to  restrahi  such  pubUoation  of  any 
SBSnnscript  as  afofresaid. 

Sea  10.  And  be  it  forther  enacted,  That  if  any  person  or  persons  shall  bs 
soed  or  prosecuted,  for  any  matter,  act  orthinc^  done  under  or  by  virtue  sf 
this  act»  he  or  they  may  plead  the  general  issue,  and  give  the  special  matter 
fn  evidence.  ^ 

Sec.  11.  And  be  it  further  enacted,  That  if  any  person  or  persons,  from  and 
after  the  passhig  of  this  act,  shall  print  or  publish  any  book;  map,  diart,  nm- 
sieal  compoeitSon,  print,  cut  or  engraving,  not  having  legally  acquired  the 
copyright  thereof  and  shall  insert  or  impress  that  the  same  hath  been  entered 
acoording  to  aot  of  Congress,  or  words  purporting  the  same,  every  person 
so  effendmg  shall  forfeit  and  pay  one  hundred  doUars ;  one  moiety  thereof  to 
Ibepecson  who  shall  sue  for  the  same^  and  the  other  to  the  useof  theUnfleA 
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in  which  th&  word  boo]c  wm  inte&ded  to  be  xwd  in  tbp 

iM^tute. 

gtatee,  to  be  reooverei}  by  ftotion  <^ 4ejb^  In  any  ooort  ^reoord  b»?iDg oogai* 
fance  thereoC 

6ea  12.  And  be  i)t  fbitber  enaiMl,  Thi^  in  aQ  seooTeriee  onte  thk  «fll^ 
^U)er  for  damages,  fi>r&itures^  penalties,  (uU  oosts  shall  b^  allowed  fcbeiMR, 
^jthing  in  any  fi>nner  act  to  the  contrary  notwithstanding. 

Sea  13.  And  be  it  furtber  enacted,  That  no  action  or  proeecation  sbajl  b» 
inaintoined,  in  apy  case  of  Ibr&iture  or  penalty  qnder  this  act,  unless  the 
^uno  shall  haye  been  ooma^enoed  within  two  yean  after  the  oanae  of  a^tiop 
jpbaU  hare  ariaen. 

Sec.  14.  And  be  it  ihrther  enacted,  Tba^  the  ^  Act  ibr  1h»  epoovvageinei^ 
gf  learning,  by  seouiing  the  copies  of  mfips,  charts  and  books,  to  the  autbon 
j|nd  proprietors  of  such  copies  during  the  times  therein  mentioned."  poased  Utf 
tbirty-first^  one  thousand  seyea  hundred  and  ninety,  and  the  act  suppleqaenl- 
§Fj  thereto,  passed  April  twontysuath,  one  thousand  eight  hnndred  and  twfK 
ahall  be,  and  the  same  are  hereby  repealed ;  ffaWng,  always^  aocb  njghtf  ^ 
Ipay  haye  been  obtained  ih  cooformity  to  their  provisions. 

Sea  16.  And  be  it  further  enacted,  That  all  and  several  tiie  proviaionB  of 
||iis  act  intended  fi>r  the  protection  and  securi^  of  copyrights^  and  ptoviding 
.ffmedies,  penalties  and  foifeitnres,  in  ci|se  of  violation  thereof  shall  be  held 
^d  construed  to  extend  \o  the  benefit  of  the  legal  proprietor  or  proprietofia 
Hf  each  and  every  eopyri^t  heretofore  obtained,  according  to  law,  during 
tbe  term  thereof  in  the  same  manner  as  if  such  copyright  had  been  entered 
fod  secured  according  to  the  directions  of  this  act 

3ea  le.  And  be  it  further  pnacted,  That,  whenever  a  oopyrigbt  has  beep 
|^(9retofi>re  obtained  by  an  author  or  authors,  inventor,  designer  or  engraveTr 
of  any  book,  map,  chart,  print,  cut  or  .engraving,  or  by  a  proprietor  of  the 
pupe :  if  audi  author  or  authon,  or  either  of  them,  such  hiventor,  designer 
gt  engraver,  be  living  at  the  passage  of  this  act,  then  sodi  author  or  autboi«» 
0t  the  survivor  of  them,  such  inventor,  engraver  or  designer,  shall  continue  ^ 
have  the  same  exclusive  right  to  his  book,  chart,  map,  print,  cut  or  engrar- 
)i»g,  with  the  benefit  of  ^ach  and  all  the  provisions  of  this  acl^  fisr  tbe  securiiy 
tbereo(  for  such  additional  period  of  time  aa  will,  together  with  the  time 
irbich  shall  have  elapsed  from  the  first  entiy  of  such  oc^yright,  make  up  the 
lenn  of  twenty-eight  years,  with  the  same  right  to  his  widow,  child  or  diil- 
^n,  to  renew  ^be  copjrright  at  the  expiration  thereof,  as  is  above  provided  in 
.|B|ation  to  copyrights  originally  secured  under  this  aot  And  if  suoh  author  or 
.fUthon^  inventor,  designer  or  engraver,  shall  not  bo  living  at  tbe  passage  of 
this  act,  then  his  or  their  heirs,  executors  and  administrators,  shall  be  entitled 
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It  seems  %o  be  \(rdl  settled  in  England,  that  a  litenay 
pirodactioia,  to  be  entitled  to  the  protecilicm  -of  tiie  *staCMl 
on  copyrights,  need  not  be  a  book  in  the  common  and  ot^ 
4teiarj  acceptation  of  the  word — a  volnnae,  written  or  priol- 
«d,  nadc  up  of  several  sheets  and  bound  up  together.  St 
laay  be  printed  on  one  sheet,  as  the  words  of  a  song  or  th« 
smsic  accompanying  it.('a)  It  is  true  Uiat  the  English  stat- 
ute of  8  Anne,  in  the  preamble,  >8fe9ks  of  books  and  oik» 
wariUngs  ;  bat  the  body  of  the  act  speaks  onlyof  books,  tki 
aame  as  in  the  act  of  Congress ;  and  a  learnod  commentator 
upon  American  law(6)  seems  to  lliink  the  English  decisions 
on  this  subject{^)  have  been  given  upon  the  body  of  die 
jitatiiLte  of  Anne,  without  laying  any  stress  upon  the  wonla 
oAcr  writings  in  the  preamble.  In  determining  the  tma 
oosistilKition  to  be  given  to  the  adi  of  Congress,  it  is  proper 
to  look  a;t  the  Constitution  of  tlie  United  States,  to  aid  us 
in  asoertaimng  the  nature  of  the  property  intended  to  hb 

(a)  11  East,  244,  n.;  2  Cftmp.'27,  xl  (&)  2  Kent's  Com.  311. 

(c)  Cowp.  C23 ;  11  East^  244,  n. 

to'&e  I&e  oxcHisnre  (mjoyment  of  said  oopyrigkt,  with  the  benefit  of  eiuh 
md  all  the  proTisioos  of  this  set  ftir  the  Beeorily  therao(  for  the  period  of 
twoBty-eight  years  from  tlie  flcst  entry  of  said  copyright^  with  the  like  privi- 
lego  of  renewal  to  the  widow,  child  or  children,  of  author  or  autliors,  dosigneti 
biventor  or  engraver,  as  is  provided  in  relation  to  copyrights  originally  so- 
«ia«d  nnder  this  act :  Provided,  That  this  act  shall  not  extend  to  any  oopgr- 
i^^  horetofore  aocored,  the  term  of  which  has  atoeody  expired. 

Statute  of  June  30,  1834,  provides,  That  all  deeds  or  mstrumenU  in  wxH- 
ing,  for  the  transfer  or  assignment  of  oopyrightfi)  being  proved  or  acknowl- 
o4ged  in  such  manner  as  deeds  for  the  conveyance  of  land  are  required  by 
law  to  bo  pro\xd  or  ackno%v}edged,  In  the  same  Stato  or  district,  shall  and 
-maf  be  reoorded  in  the  offioe  where  tlio  original  copyright  is  deposited  and 
xooerded ;  and  every  sooh  deed  or  instrument  that  ahall  in  any  time  hMo« 
after  be  mode  and  executed,  and  which  shall  not  be  proved  or  acknowledgod^ 
and  recorded  as  aforesaid,  within  sixty  days  after  its  execuiion,  shall  be 
judged  fraudulent  and  void  against  any  subsequent  puxxshaser  or  mortgagee, 
for  valoahld  amsidcistloa  without  noUoo. 
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protected.  Congress  shall  have  power  to  promote  the  pro- 
gress of  science  and  useful  arts,  by  securing  for  limited 
times  to  authors  and  inventors  the  exclusive  right  to  their 
writings  and  di8coveries.(a)  The  act  in  question  was  passed 
in  execution  of  the  power  here  given,  and  the  object,  there* 
fore,  was  the  promotion  of  science;  and  it  would  certainly 
be  a  pretty  extraordinary  view  of  the  sciences  to  consider  a 
daily  or  weekly  publication  of  the  state  of  the  market  as 
falling  within  any  class  of  them.  They  are  of  a  more  flxed| 
permanent  and  durable  character.  The  term  science  cannoti 
with  any  propriety,  be  applied  to  a  work  of  so  fluctuating 
and  fugitive  a  form  as  that  of  a  newspaper  or  price-current, 
the  subject-matter  of  which  is  daily  changing,  and  is  of 
mere  temporary  use.  Although  great  praise  may  be  due 
to  the  plaintiff  for  their  industry  and  enterprise  ift  pub- 
lishing this  paper,  yet  the  law  does  not  contemplate  their 
being  rewarded  in  this  way ;  it  must  seek  patronage  and 
protection  from  its  utility  to  the  public  and  not  as  a  work 
of  science.  The  title  of  the  act  of  Congress  is  for  the  en- 
couragement of  learning,(&)  and  was  not  intended  for  the 
encouragement  of  mere  industry,  unconnected  with  learning 
and  the  sciences.  The  preliminary  steps  required  by  law, 
to  secure  the  copyright,  cannot  reasonably  be  applied  to  a 
work  of  so  ephemeral  a  character  as  that  of  a  newspaper. 
The  author  is  required  to  deposit  a  printed  copy  of  the  title 
of  his  book  in  the  clerk's  office  of  the  District  Court,  and 
ihe  clerk  is  required  to  record  the  same,  a  copy  of  which 
record  must  be  published  for  four  weeks  in  one  or  more 
newspapers  within  two  months  from  the  date  thereof;  and  a 
copy  of  the  book  is  to  be  delivered  to  the  Secretary  of  State 
within  six  months  from  the  publication,  to  be  preserved 
in  his  office ;  and  all  tMs  would  have  to  be  done  for  every 

(a)  Art.  1,  flea  8,  Con.  U.  a  (6)  VoLU  L.  U.  a  104 


OF  THE  UNITED  STATES.  808 

^— ^  _ <ii 

1828.— Blunt  ▼.  Patten. 

■  ■  1 1  --    I.       I  ■    ■ .  .1  I.I  I  . .  I. I  .fc 

newspaper.  The  right  cannot  be  secnred  for  any  given 
time,  for  the  series  of  papers  published  from  day  to  day  or 
week  to  week ;  and  it  is  so  improbable  that  any  publisher 
of  a  newspaper  would  go  through  this  form  for  every  pa- 
per, it  cannot  reasonably  be  presumed  that  Congress  in« 
tended  to  include  newspapers  under  the  term  book.  That 
no  such  pretence  has  ever  before  been  set  up,  either  in 
England  or  in  this  country,  affords  a  pretty  strong  argu- 
ment that  such  publications  were  never  considered  as  falling 
imder  the  protection  of  the  copyright  laws.  We  are,  ac- 
cordingly, of  opinion  that  the  paper  in  question  is  not  a 
book,  the  copyright  to  which  can  be  secured  under  the  act 
of  Congress.  Judgment  must,  accordingly,  be  entered  for 
the  defendants. 
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Present,  Justices  Thompson  and  Betts. 
Edmund  M.  Blunt,  qui  tam,  &c.  v.  Richard  Patten. 

This  action  was  brought  for  a  breach  of  copyright.  It 
appeared  in  evidence  that  the  plaintiff,  in  1821,  caused  a 
survey  to  be  made  of  the  South  Shoal  of'Nantucket ;  and 
that  it  was  then  ascertained  that  the  said  shoal  had  been 
laid  down  in  all  the  charts  previously  in  use,  twenty  miles 
too  £tr  to  the  southward,  it  being  in  latitude  forty-one  de- 
gress four  minutes,  instead  of  forty  degrees  forty-four  min- 
utes^ as  in  the  old  charts. 
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It  was  also  proyed,  that  ihe  aame  jear  £he  phintiff  pio- 
jiocled  a  surv^j  of  Greorge-s  Shoal,  and  sent  &  rcsael  wUh 
competent  surveyors  for  that  purpose  to  Boston,  to  jcina 
Tesael  which  Capt.  RuU^  the  United  States  Naval  Com- 
CDftttd^  on  that  station,  permitted  to  assist  in  said  survej : 
liuL%  the  said  survey  was  made  chiefly  at  the  expense  of  the 
plaintiff;  and  that  it  was  expressly  understood  by  Gapt 
Hull  that  it  was  for  the  private  benefit  of  the  plainti£  The 
results  of  the  survey  were  placed  on  a  chart  drawn  by  Mr. 
Edmund  Blunt,  and  copies  of  the  same  given  to  an  officer 
pf  the  United  States,  to  bo  transmitted  to  the  Navy  Depart- 
ment for  the  use  of  government,  and  to  ppeserve  the  infor- 
mation among  the  publie  archires. 

The  plaintiff  published  these  surveys  on  his  diart  of  the 
North-Eastem  Coast  of  the  United  States  in  October,  1821, 
and  the  copyright  was  duly  secured. 

In  May,  1827,  the  defendant  published  his  chart  of  the 
North-Eastem  Coast,  with  these  shoals  substantially  copied, 
inform,  position  and  bearing,  from  the  chart  of  the 
plaintiff. 

The  plaintiff  then  rested ;  and  the  defendant,  in  his  de- 
fence, showed  that  he  had  obtained  a  copy  of  the  chart 
lodged  in  the  Navy  Department,  by  permission  of  one  of 
the  Navy  Commissioners ;  and  that  by  being  placed  there, 
it  became  a  public  document^  which  he  had  a  right  to  copy. 
He  also  attempted  to  show  that  he  had  obtained  the  true 
position  of  the  South  Shoal  of  Nantucket,  from  a  survey, 
taken  by  a  British  officer  in  1805.  It  did  not  appear,  how* 
ercr,  that  that  survey  had  ever  been  published,  or  that  any 
|>eSBon  except  the  witness  produced  by  the  defendant,  had 
ever  heard  of  it.  He  produced  the  draughtsman  and  en- 
graver of  his  chart ;  but  on  cross-examination,  it  a{q)eaied 
lihat  the  former  was  directed  to  omit  in  draught,  Nantucket 
Shoals;  and  that  the  engraver  copied  it  from  a  separate 
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pieee  of  paper,  fumi^^  bj  the  defeadaiil^  iknd  drawn  hj 
flome  person  unknown.  The  defendant  also  proved,  thftt 
Hxe  soundings  near  Nantucket  Shoal  on  bis  chart,  were  dif- 
ferent from  those  of  the  plaintiff's,  being  taken  from  Das* 
barres'  survey,  published  in  1776.  The  defendant's  coua* 
Bel  contended  that  there  could  be  no  copyright  in  the  loca* 
lion  of  a  shoal — ^that  it  was  a  thing  that  by  nature  could 
iDnly  be  placed  in  one  position,  and  that  it  was  obviously 
here  taken  from  other  authorities  than  from  the  plaintiff'0 
ehart ;  he  also  contended  that  the  chart  in  the  Navy  De- 
partment was  a  public  document,  and  open  to  all  the  world^ 
and  that  the  pkintiff  had  no  right  to  nmke  a  monopoly  of 
«ither  that,  or  the  true  position  of  Nantucket  South  ShoaL 

Many  respectable  ship-masters  were  produced,  who  testi- 
fied that  they  always  r^rcH^d  the  discovery  of  the  error 
in  the  position  of  Nantucket  South  Shoal,  as  having  bem 
made  entirely  by  the  plainti^  whom  the  mariners  of  the 
United  States  had  been  greatly  indebted  to  for  most  of  the 
uifbrmation  now  obtained  concerning  their  own  coast;  and 
}Mtd  been  relied  upon  as  the  publisher  of  the  charts  ^od 
nautical  works  now  in  use.  They  also  testified  that  the 
sqrvey  of  Nantucket  and  Qeorge's  Shoals  were  highly  im- 
portant, and  that  they,  appeared  to  be  substantially  copiad 
on  the  defendant's  chart  from  the  plaintiff's. 

After  the  testimony  had  been  commented  on  by  the  coun- 
sel for  the  parties,  Judge  Thompson  charged  the  jury  that 
the  privilQge  of  an  author  to  the  exclusive  sale  of  his  works 
for  a  limited  term  of  years,  although  a  monopoly,  was  not 
so  in  the  odious  meaning  of  the  term ;  it  was  but  a  proper 
reward  for  his  labor  provided  by  law,  and  to  which  he  waa 
as  much  entitled  as  to  the  exclusive  enjoyment  of  any  other 
kind  of  property :  that  the  plaintiff  could  not,  it  was  true, 
obtain  a  copyright  in  the  shoal  itself,  nor  in  the  original 
elements  of  his  charts;  but  that  he  had  a  right  to  the  re* 
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suits  of  his  labors  and  surveys.  The  defendant  might  re- 
sort to  the  original  materials  of  the  charts  and  survey  for 
himself;  but  he  could  not  avail  himself  either  in  whole  or 
in  part,  of  the  surveys  of  the  plainldflf.  The  law  was  in- 
tended to  secure  to  authors  the  fruits  of  their  skill,  labor 
and  genius,  for  a  limited  time ;  and  if  in  this  instance  the 
defendant  had  availed  himself  of  the  surveys  of  the  plain- 
tiff in  compiling  his  chart,  the  plaintiff  was  entitled  to  a 
verdict 

In  the  case  of  Nantucket  Shoal,  the  defendant  produced 
a  witness,  who  stated  that  he  had  communicated  to  the  de- 
fendant its  true  .position ;  and  it  was  a  question  for  the  jury 
to  decide  whether  the  defendant  had  copied  from  the  plidn- 
tiff^s  survey  or  not :  as  to  Greorge's  Shoal,  no  doubt  it  was 
copied  fix)m  his  survey,  and  %ie  pretence  that  it  became  a 
public  document  from  being  deposited  in  the  public  d9Soe, 
was  entirely  untenable.  The  survey  was  made  chiefly  at 
the  plaintiff's  expense,  and,  according  to  the  understanding, 
it  was  to  be  for  his  benefit;  it  was  of  great  use  to  the  navi- 
gating community,  and  Capt  Hull  was  justified  in  aiding 
him  in  it  upon  such  term& 

The  jury  retired,  and  in  less  than  five  minutes  brought 
in  a  verdict  for  the  plaintiff 

D.  B.  Ogden  &  J.  Blunt,  for  plaintiff. 
J.  Anthon,  for  defendant 
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Edmund  M.  Blttnt  v.  Bichard  Patten. 

The  natunu  objects  firom  which  a  chart  Is  made^  bebg  open  to  the  ezamiiuk 
iiDii  of  all,  a  copyi^ht  cannot  subsist  in  a  chart  as  a  general  subject. 

▲  light  in  such  a  subject  is  violated  only  when  another  copies  from  the  chart 
of  him  who  has  secured  the  copyright,  and  thereby  avails  himself  of  hiS 
labor  and  skill 

In  all  such  cases,  it  is  a  proper  question  for  a  jury  whether  the  one  is  a  copy 
of  the  other  or  not.  And  if  there  is  some  small  variance^  it  would  be  a 
proper  subject  of  inquiry  whether  the  alteration  were  not  merely  colorable. 

If  it  is  doubtful  whether  or  not  there  has  been  an  infringement,  an  injunction 
will  not  be  granted  in  the  first  instance ;  but  a  tzial  at  law  will  be  directed 

This  was  a  bill  filed  to  obtain  an  iBJunction  to  restrain 
the  defendant  from  printing,  publishing  and  vending  the 
charts  mentioned  and  described  in  the  action  brought  in 
the  same  case  for  breach  of  copyright.    Ante^  p.  898. 

Thompson,  J. : — ^The  complainant,  by  his  bill,  aaks  an 
injunction  to  restrain  the  defendant  from  the  further  print- 
ing, publishing  and  selling  a  chart  purporting  to  be  a  chart 
of  the  North-Eastern  Coast  of  North  America,  so  fer  as  the 
same  relates  to  the  South  Shoal  of  Nantucket,  and  the 
soundings  adjacent  thereto ;  and  also  to  Greorge's  Bank  and 
the  soundings  adjacent  thereto ;  and  between  the  said  Bank 
and  Cape  Ann,  and  Nantucket  Shoals,  alleging  that  the 
said  chart  published  by  the  defendant,  and  the  surveys  and 
soundings  copied  thereon,  were  copied  and  taken  from  sur- 
veys and  soundings  made  by  the  complainant,  and  pub- 
lished by  him  in  a  chart,  the  copyright  of  which  had  been 
duly  taken  out  and  secured  according  to  the  laws  of  the 
United  States  on  the  2d  of  October,  1821. 

The  complainant  alleges  that  his  copyright  has  been  in- 
fringed in  two  particulais :  first,  as  it  relates  to  the  posijion 
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of  the  South  Shoal  of  Nantucket;  and  secondly,  as  to 
George's  Bank.  With  respect  to  the  former,  he  states  that 
on  all  the  old  chaFts  published  prior  to  his,  this  shoal  is 
laid  down  in  latitude  forty  degrees  forty-four  minutes. 
That  firom  mnreys  made  by  his  direction  in  the  jAr  1821, 
it  was  ascertained  that  this  was  about  twenty-two  miles  too 
fiur  south,  which  error  he  corrected,  and  laid  down  the  shoal 
in  his  chart  in  latitude  forty-one  degrees  four  minutes,  ac- 
cording to  its  true  position. 

And  with  respect  to  Gborge's  Bank,  he  allies  thai  it 
was  imperfectly  known  and  "Jlescribed  in  the  charts  pub- 
lished prior  to  the  year  1821,  when  he,  at  his  own  expense, 
caused  a  survey  to  be  made,  and  a  competent  knowledge 
of  the  shoal  for  the  first  time  obtained  and  published  on  his 
diart 

And  chai^ges  the  defendant  with  having  availed  himself 
of  the  information  thus  acquired  by  tiie  labor,  and  at  the 
expense  of  the  complainant  in  the  publication  of  his  chart. 

The  defendant  has  not  put  in  his  answer,  but  by  his  affi- 
davit read-  in  opposition  to  the  motion,  he  denies,  that  in 
Ccmipiling  his  chart  of  the  Eastern  Coast  of  America,  he 
has  in  any  respect  availed  himself  of  the  complaLoant^a 
<^art.  That  be  never  did  until  June  last  look  at  the  sounds 
ingB  on  hid  chart,  or  compare  them  in  detail  with  those  on 
lia  own ;  aind  that  on  makingthe  comparison,  he  found  that 
the  soundingi}  on  his  chcurt  in  nowise  compared  with  those 
on  the  complainant's.  That  they  are  not  in  the  same  latiftida 
or  longi(Aide,  nor  do  the  depths  of  water  correq)ond  when 
ibey  approach  the  near^  position  on  tiie  different  ehartat 
That  the  latitude  and  longitude  of  N^tucket  South  Shoal 
if  laid  fXovm.  from  iitformation  received  from  White  Mat* 
lock,  as  detailed  in  his  deposition. 

And  that  the  riioal  grounds  of  George's  Bank,  with  the 
soundinge  actjacen^  ai^  copied  fi^om  apmblie  document  on 
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file  in  the  office  of  the  Navy  Commissioners  at  Wa 
ton,  after  being  reduced  to  the  scale  of  his  chart. 

By  the  deposition  of  White  Matlock,  it  i^pears  that  is 
May,  1823,  be  communicated  to  the  defendant  the  informa* 
tion,  that  there  was  an  error  in  the  old  charts  as  to  the 
situation  of  the  Nantucket  South  Shoal,  and  gave  him  m 
Biemorandum  thereof,  which  is  annexed  to  his  deposition  f 
and  he  swears  that  he  received  the  information  from  Gap- 
tain  John  Naimes,  of  the  British  Navy,  in  the  year  1806^ 
who  at  that  time  gave  him  a  manuscript  chart  of  Nantuckell 

Shoals,  George's  Shoals  and Island,  which  chaitt 

had  since  been  destroyed  by  fire ;  that  Captain  Naimes 
was  Flag-Lieutenan;t  of  the  Isis,  and  superintended  the 
survey ;  and  that  the  Nantucket  South  Shoal  is  correcUjr 
laid  down  in  defendant's  chart^  according  to  such  informal 
tion.  That  firom  the  time  he  received  that  informatiam 
from  Captain  Naimes,  he  has  been  in  the  habit  of  paasuig 
said  shoal  as  in  latitude  of  for^-one  degrees  four  minntee^ 
instead  of  forty  de^ees  forty-four  minutes,  as  laid  down  ia 
the  old  charts. 

With  respect  to  the  document  on  file  in  the  office  of  ti» 
Kavy  Commissioners,  from  which  the  defendant  copioA 
into  his  chart  the  shoal  grounds  of  George's  Bank,  witlL 
&e  adjacent  soundings,  the  complainant  denies  that  it  mm 
a  public  document,  but  alleges  that  it  was  delivered  ta> 
Gheever  Felch  to  be  deposited  in  the  Navy  DepartniBiiV 
upon  the  condition  and  express  understanding  that  it  wMm 
not  to  be  published  except  by  the  complainant ;  and  in 
support  of  lius  allegation  the  deposition  of  Edmund  Blunt 
ham  been  read,  stating  such  ta  have  been  the  undeiwtanding 
with  Felch,  and  that  although  Captain  Hull  sent  Abi 
schooner  Science,  a  public  vessel,  to  aid  in  the  survey,  yet 
it  was.  expressly  understood,  between  him  and  the  com- 
pkbanl  that  the  sorvey  was*  to.  be^ made  &a  thaexclusiM. 
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benefit  and  profit  of  tbe  complainant,  and  that  the  sound* 
ings  were  taken  solely  by  the  persons  employed  by  him, 
and  that  none  were  taken  by  Feloh. 

Thus  stand  the  leading  facts  in  the  case  as  they  now  ap« 
pear  before  me ;  and  what  may  ultimately  be  found  to  be 
the  real  rights  of  the  complainant,  is  a  question  not  entirely- 
free  firom  doubt ;  and  the  circumstances  disclo$ed  present  a 
ease  which  appears  to  me  to  call  for  a  more  full  and  «atis^ 
ftctory  explanation,  and  requiring  a  trial  of  the  right  a4 
law,  before  an  injunction  ought  to  be  granted.  If,  as  seems 
to  be  admitted  on  all  sides,  there  has  been  an  error  in  the 
old  charts  in  laying  down  the  position  of  Nantucket  South 
Shoal,  and  the  complainant  has,  by  deTOting  his  time  and 
expending  his  money,  discovered  that  error  and  corrected 
it  in  his  chart,  it  is  of  great  public  utility,  and  he  ought  to 
be  protected  in  the  enjoyment  of  the  profits  of  his  enter- 
prise. That  he  has  been  at  considerable  expense  in  making 
surveys  to  ascertain  the  situation  of  this  shoal,  cannot  Ij% 
denied ;  and  it  is  very  probable  he  was  entirely  ignorant 
of  the  error  in  the  old  charts  having  been  discovered  by 
any  other  person ;  yet,  if  such  be  the  fact^  and  the  defend- 
ant, in  making  his  chart,  has  had  recourse  to  such  other 
discovery,  and  has  not  availed  himself  of  the  defendant?^ 
labor  and  skill,  the  plaintiJQf  has  no  right  to  complain.  A 
copyright  cannot  subsist  in  a  chart,  as  a  genersd  subject 
although  it  may  in  the  individual  work,  and  others  may 
be  restrained  from  copying  such  work.[l]    But  the  natural 

[1]  In  the  case  of  Sayre  y.  MoorCy  1  East,  361,  the  court  mstruoted  tbib 
jQiy,  that  if  they  found  that  the  defendant,  although  he  used  the  j^aintiff  <i 
diart,  had  been  correcting  errors,  and  not  aerrilely  oopjring,  they  abooM  find 
a  reidict  for  the  defendant ;  but  that  if  it  waa  a  mere  servile  imitalioii,  Hi^^ 
should  find  for  the  plaintiff 

"  The  charts  which  had  been  isopied  were  four  in  number,  whidi  Moore  had 
made  into  one  large  map.  It  appeared  in  evidence  that  the  defendant  hot 
taken  the  body  of  his  publioatlon  from  the  work  of  the  {riaintUft,  but  ttok^ 
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olgects  from  which  the  charts  are  made  are  open  to  the 
examination  of  aU,  and  any  one  has  a  right  to  snrvej  and 

hftd  made  maqy  aliemticHiB  and  improyementB  thereupon.  It  was  also  proved 
that  the  pUuntifib  bad  originally  been  at  a  great  expense  in  procoring  materials 
fcr  these  map&  Delarochett,  an  eminent  geographer  and  engraver,  had  been 
employed  by  the  plaintiffs  in  the  engraving  of  them.  He  said  that  the  pres- 
ent diarts  of  the  pkuntiib  were  each  an  improvement  on  those  before  in  uae^ 
m  made  an  original  work.  Besides,  their  having  been  laid  down  from  all  the 
obarts  and  maps  extant^  they  were  improved  by  many  manuscript  joomals 
and  printed  books^  and  manuscript  relations  of  travellers ;  he  had  no  doubt 
the  materials  must  have  cost  the  plaintifib  between  3^0002L  and  4,0002.,  and  that 
the  defendant's  chart  was  taken  from  those  of  the  plaintiff^  with  a  few  alte^ 
atkms.  Jn  answer  to  a  question  from  the  oourt^  whether  the  defendant  had 
piraled  from  the  drawings  and  pi^rs,  or  from  the  engravings,  he  answered, 
from  the  engravings.  TVinterfelt,  an  engraver,  said  he  was  actually  employed 
by  the  defendant  to  take  a  draft  of  the  gulf  passage  (in  the  West  Indies)  from 
the  plaintiflb'  map. 

.  "  Many  witnesses  were  called  on  behalf  of  the  defendant,  amongst  othen^ 
•ilfJEi  StepheoDSon  and  Admiral  Campbell  Hr.  Stephenson  said  he  had  care- 
taiij  examined  the  two  publications;  that  there  were  veiy  important  differ- 
ences between  them,  much  in  fii?or  of  the  defendant's ;  that  the  plaintiff' 
maps  were  founded  upon  no  principle ;  neither  upon  the  principle  of  the  Mer- 
oator,  nor  the  plain  chart,  but  upon  a  coxruptlon  of  both ;  that  near  the  eqiia<> 
Inr  the  plain  chart  would  do  veiy  weU,  but  that  as  you  go  frirther  from  the 
equatca^  ypu  must  have  recourse  to  the  Mercator ;  that  there  were  very  mar 
terial  errors  in  the  plaintiffs'  maps ;  that  they  were  in  many  places  defective 
bi  pointing  out  the  latitude  and  longitude,  which  is  extremely  essential  in 
aavfgating ;  that  most  of  these,  as  well  as  errors  in  the  soundings,  were  oor- 
noted  b^  the  defendant  Admiral  Campbell  observed,  that  there  were  only. 
tVPP  kinds  of  charfeB,  one  called  a  plain  chart,  which  was  now  very  little  used ; 
the  other,  which  is  the  best,  called  the  Mercator,  and  which  is  very  accurate 
In  the  degrees  of  latitude  and  longitude ;  that  this  distinction  was  very  ne- 
r  in  the  latitudes^  but  m  places  near  the  equator  it  made  little  or  no 
» ;  that  the  plaintifib'  maps  were  upon  no  principle  recognized  among 
,  andno  rules  of  navigation  could  be  applied  to  them ;  and  they  were, 
therefore  entirely  useless. 

*'lArd  Kaasfield,  0.  J.  The  rule  of  decision  in  this  case  is  a  matter  of 
pent,  oonssqvence  to  the  country.  In  deciding  it,  we  must  take  care  togoaid 
fflwaat  two  eztcemes^  equally  prejudicial;  the  one^  that  men  of  abili^,  who 
have  employed  their  time  for  the  service  of  the  communis,  may  not  be  da-. 

Vol,  IL  26 
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make  a  chart  And  if  such  airrejB  and  chartB  ale  aA 
oorrect,  all  will  be  alike,  bat  no  o&e  would  complaia  of  hiS: 
rights  haying  been  infiringed,  and  each  one  may  be  conaid* 
ored  an  original  chart  A  rights  in  soeh  a  sabjecefc,  ia  vio^ 
l&ted  only  when  another  copies  from  the  chart  of  him  who 
haa  secured  the  copyright,  and  thereby  availing  himself  of 
hia  labor  and  skiU.  And  in  all  such  cases  it  is  a  proper 
question  for  a  jury,  whether  the  one  is  a  copy  of  the  other 
or  not  If  the  two  are  in  all  respects  alikcj  die  jmrna/toMf- 
presumption  probably  would  be,  that  one  waa  a  copy  of 
l^e  other,  yet  both  might  be  originals ;  and  if  there  was. 
some  small  variance,  it  would  be  a  proper  subject,  of  inqiUf 
ry  whether  the  alteration  was  not  merely  colorable,  and. 
that  the  one  was  in  substance  a  mere  transcript  of  the  other* 

prived  of  their  just  merits,  and  the  reward  of  their  iDgenuitj  and  labor ;  th» 
ottaer,  that  the  worid  maj  not  be  depiired  of  improvements,  nor  the  pfPgroM 
of  the  arts  be  retarded.  The  act  that  secares  copyright  to  antiion^  goai'ia' 
against  the  piraqy  of  the  Trords  and  smtUnents ;  bnt  it  does  not  pvohibilJ«iil« 
ing  on  the  same  subject  As  m  the  case  of  histories  and  dictionariea  In 
the  first,  a  man  maj  give  a  relation  of  the  same  facts,  and  in  the  same  order 
of  time ;  in  the  latter  an  interpretation  is  given  of  the  identical  same  words. 
Iir  an  these  cases  tiie  question  of  &ct  to  come  before  a  Jury  ii^  iriie1bw*tli» 
altoration  be  colorable  or  not  ?  there  must  be  such  a  shnilitade  aa  to  mAm^ 
probablo  and  reasonable  to  suppose  that  one  is  a  transcript  of  the  other,  and 
nothing  more  than  a  transcript  So  in  the  case  of  prints,  no  doubt  diflbrani' 
men  may  take  engravings  from  the  same  picture.  The  same  principle  holds 
with  regard  to  charts.  Whoever  has  it  in  his  intention  to  publish  a  cinr^ 
nay  take  advantage  of  all  prior  publications.  There  is  no  monopoly  of  fli* 
sulyect  here,  any  more  than  in  the  other  histances ;  but  upon  anjquestkm  ct 
this  nature,  the  jury  will  decide  whether  it  be  a  servile  imitation  or  noi  If 
an  erroneous  chart  be  made,  God  forbid  it  should  not  be  corrected  even  in  ft 
small  degree,  if  it  thereby  becomes  more  serviceable  and  useftil  for  tlie  pui^ 
poses  to  which  it  is  applied.  But  here  you  are  told,  that  there  are  wiooBittA 
wry  material  alterations.  This  chart  of  the  plaintiiV  is  upon  a  wroi^pri^r 
dple,  inapplicable  to  navfj^ticn.  The  defendant,  therdbre,  has  beenoonect* 
iUg'SRors,  and  not  servilely  copying.  If  you  think  so^  you  will  ifaid  for  Ihft 
Mmdant;  if  you  thhik  it  is  a  mere  servilo  imitation,  and  priHtadflMtlfati 
sri  you  will  find  ibr  the  plamtii&"-— Verdict  for  de&ndaBk 
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AJl  these  arepmper  questijons  to  be  submitted  to  a  jury  to 
4eeide»  Whether  the  one  is  or  is  not  a  servile  imitation 
of  the  other^  and  not  the  &ir  fruit  of  original  labor,  upon  a 
fldajeot  that  is  open  to  all  the  world.  These  are  the  gen* 
0ral  and  well*settled  rules  b  j  which  oases  of  this  description 
are  to  be  tried  and  govem6d.(a)  And  if  applied  to  the 
&cts.diack)sed  by  the  affidavits  which  have  been  read,  will 
f^bom  that  this  is  a  proper  ease  for  a  trial  at  law,  and  not 
fbr  an  injunction,  in  its  present  stage,  which  is  granted 
only  to  prevent  the  us^of  that  which  is  the  exclusive 
psoperty  of  imother,  and  proceeds  on  the  ground  that  the 
title  to  ike  proper^  is  in  the  plaintiff. 
-  The  defendant  swears^  that  in  compiling  his  chart  of  th^ 
Hsntucket  3ioaI,  he  has  not  taken  one'  figure  from  the 
plaintiff^s  chart^  and  that  the  two,  in  no  respect,  agree  in 
fjie  soundings  laidxlown ;  and  that  the  latitude  and  longi- 
tude of  the  shoal  is  laid  down  from  the  information  received 
from  Capt  Matlock,  who  swears  that  he  obtained  it,  as  early 
as  the  year  1806,  from  a  captain  of  the  British  navy,  who 
furnished  him  with  a  manuscript  chart  in  which  this  shoal 
iS'  laid  down  as  in  latitude  41  deg.  4  min.,  according  to  de- 
ftiidaoifa.c]wrt 

The  defendant,  in  making  his  chart,  had  a  right  to  avail 
himself  of  all  prior  publications,  the  copyright  of  which 
was  not  secured ;  ^d  if  he  has  compiled  his  chart  from 
0iich  0di63r  pubtications,  it  is  no  infringement  of  the  plain* 
aVu  right,  although  it  may  agree  with  his  chart 

With  respect  to  the  chart,  so  fkr  sis  it  relates  to  G-eorge's 
Banky  the  circumstances  are  a  little  extraordinary,  and  re- 
qaiea  eatjdiuaationY  before  an  injundaon  is  granted  on  this 
alleged  infringement  of  the  plaintiff  *s  right    It  is  very  sat- 

«  K4  1  mei,  361,  and  o|mm  ooUected  in  note;.  13  Ten  269.;  16  Yes,  2^8; 
2  Uenivde,  436. 
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lafiM^rilj  shown,  that  the  defendant's  chart  is  taken  firooi 
one  on  £|e  in  the  Navy  CSommission^rs'  offioe  in  Washing- 
ton,  a  copy  of  which  was  fiimished  to  the  defendant,  «n>l 
which,  upon  its  fece,  purports  to  be  "  A  chart  of  Oeoorge'a 
Shoals,  firom  surveys  made  in  the  United  States  schooner 
Science  and  sloop  Orbit,  by  direction  of  the.  Board  of  Navy 
Commissioners,  and  under  the  orders  of  Capt.  Isaac  HulL 
By  Cheever  Felch,  1821."  And  yet  Edmund  Blunt  swearSp 
tiiat  it  was  expressly  understood  between  the  plaintiff  and' 
Capt.  Hull,  and  so  stated  by  the  latter  to  the  deponent,  &st 
while  tiie  government  should  have  the  credit  of  aiding  to 
make  the  survey,  it  should  be  for  the  exclusive  benefit  and  . 
profit  of  the  plaintiff ;  and  that  acopy  of  the  chart  was  de- 
livered to  Cheever  Felch  as  an  officer  of  tiie  government^ 
to  be  deposited  in  the  Navy  Department^  upon  the  condi- 
tion and  express  understanding  that  it  was  not  to  be^ub- 
lished  but  by  the  plaintifi|  for  whose  benefit  and  at  whose' 
instance  the  survey  was  made. 

.  I  forbear,  at  present,  making  any  remarks  upon  the  in- 
oongruity  between  this  affidavit  and  what  the  chart  in  the 
Navy  Commissioners'  office  would,  upon  its  fiice,  seem  to 
import ;  and  also  upon  the  implied  imputation  against  flie'^ 
commissioners,  for  having  permitted  acopy  to  be  taken  of  a 
document  deposited  in  their  office,  under  an  agreement  thaft ' 
it  was  not  to  be  published.    All  this  may  be  susceptible  of 
satisfiu^tory  explanation.    It  is  at  present,  however,  in- 
volved in  too  much  obscurity  for  me  to  safely  act  on  ihia 
part  of  the  case,  and  I  shall  leave  the  explanation  to  be  ^ven 
on  a  trial  at  law. 
.     The  application  for  an  injunction  is,  accordingly,  denied* 


After  the  trial  of  the  action  at  law  in  this  case,  {ante^ 
p.  898,)  tiie  following  decree  was  entered : —  : 
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DECEEE. 

At  a  (Xrcuit  Court  of  the  United  States  for  (he  SoiUhem  Dia* 
tri6t  of  New  York,  in  (he  second  Oircuit^  held  at  the  city  of 
Neio  York  on  the  nineteenth  day  ofJune^  in  the  year  of  our 

'  Lord  one  thousand  eight  hundred  and  ttventy-eight, 

• 

Present: — ^The. honorable  Smith  Thompson,  one  of  tha 
associate  justioes  of  the  Supreme  Ck>nrt  of  the  United 
States;  the  honorable  Samuel  R  Betts,  judge  of  the  Dut 
tnct  Cburt    The  court  was  opened  by  proclamation. 

Whereas,  heretofore — that  is  to  say,  on  the  twenty-eighth 
day  of  June,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  twenty-seren — ^Edmund  M.  Blunt,  a  native 
bosm  citizen  of  the  United  States,  and  an  inhabitant  of  the 
State  of  New  York,  exhibited  his  bill  of  complaint  in  ihia 
honorable  court  against  Bichard  Patten^  defendant,  thereby 
eetting  forth  that  the  said  Bichard  Fatten,  in  violation  of  a 
oqfiyiight  of  the  said  Edmund  M.  Blunt,  to  a  certain  chart 
entitled  Bluni's  -New  Chart  of  the  Ifbrth-JEastem  Coast  <^ 
Noarih  America,  extending  from  latitude  87  deg.  20  min; 
North,  longitude  76  deg.  20  min.  West,  to  latitude  47  deg. 
65  min.  North,  longitude  66  deg.  5  min.  West^  a  printed 
copy  of  which  said  title  was  deposited  in  the  office  of  th^ 
clerk  of  the  District  Court  of  the  Southern  District  of  New 
York,  before  the  publication  of  said  chart,  to  wit :  on- the 
aecond  day  of  October,  in  the  year  one  thousand  eight  hui^ 
died  and  twenty-one,  had  prepared  and  published  a  certain 
chart,  purporting  to  be  a  "  New  Chart  of  the  North-East^ 
em  Coast  of  North  America,  Nova  Scotia,  &c.,  from  the 
best  authorities,"  on  which  said  chart  certain  surveys  taken 
by  the  said  Edmund,  and  at  his  expense,  and  inserted  on 
hi9  said  chart  of  the  South  Shoal  of  Nantucket  and 
George's  Bank,  with  the  8ounding3  thereon  and  adjacent 
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thereto,  and  also  the  soundings  between  Cape  Ann  and 
George's  Bank,  and  thenee  to  Nantucket  Shoal,  had  bee^ 
copied,  contrary  to  the  will  of  said  Edmund,  and  in  viola* 
tion  of  his  rights ;  and  further  setting  forth,  that  the  act- 
ings and  doings  of  the  said  Richard  were  contrary  to  equity 
and  good  conscience,  and  requiring  relief  in  the  piemisea. 
And  the  said  complainant  further  prayeth  Uie  honorable 
eourt,  that  the  usual  process  of  subpoena  might  be  Iheieat 
iiwarded  against  the  said  defendant,  %o  compel  him  to  w^ 
pear  and  answer  the  said  bill,  which,  being  granted,  and  Ae 
said  defendant  duly  senred  therewith,  he  appeared  and  an* 
swered  accordingly. 

And  whereas  the  said  defendant,  by  his  answer,  admi^ 
led  the  publication  of  twenty-five  copies  of  the  said  ohai^ 
entitled  "A  New  Chart  of  the  NorihSastem  Oeasl  of 
IfTorth  Ainerica^  Nova  Scotia^  &a,  from  the  best  autfaon- 
ties,"  but  denied  that  the  said  chart,  or  any  portion  theno^ 
was  copied  from  the  chart  of  the  said  Edmund  above  men^ 
Aioned.  The  said  defendant  further  asserted,  that  1^  same 
latitude  and  longitude  of  Nantucket  South  Shoal  was  laid 
down  by  him  on  the  said  chart,  from  informatioQ  reomred 
from  one  Captain  Matlock,  on  the  twenty-second  day  of 
Hay,  one  thousand  eight  hundred  and  twenty-tlynee,  frooc 
a  survey  made  by  one  Capt  John  Naimes^  of  ihe  Britiab 
navy,  in  the  year  one  thousand  eight  bundled  and  five;  aad 
that  the  said  riioal,  called  George's  Bank,  on  the  said  ohart^ 
was  co|>ied  fr<»n  a  manuscript  furnished  by  his  agnrt^ 
Arthur  L  Stansbury,  who  copied  the  same  finsn  a  publio 
diart)  in  numuscript,  on  file  in  the  Navy  CdmmiBsioiieia* 
effice,  and  there  remaining,  as  he.  understood,  as  a  publi6 
document  for  the  public  benefit,  entitled  ^'  A  C9iart  oi 
GeoTge's  Shoals,  from  surveys  made  in  the  United  States 
Schooner  Soienee  and  sloop  Obrbit^  by  direction  of  the  Bootd 
0i  Navy  Commissioners^  and  under  the  order  of  Capt.  laaaa 
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iBdll,  l^  Cbeever  Felch,  1821."  And  the  said  defendiHitt 
•ioriber  denied  all  unlawfal  combiaotioii  and  oon&derooj, 
;and^oonoluded  his  answer  with  the  general  traverse  as  1^ 
lifae  fibid'bill  and  answer  remaining  as  of  record  in  the  hesn- 
oroble  court  may  now  fiilly  appear. 

And  whereas,  afterwards,  to  wit,  on  the  fourth  day  of 
-June,  in  the  year  of  onr  Lord  one  thousand  eight  hundred 
.  4iiid  twenty-eight,  tlie  said  Edmund  M.  Blunt  did  cxhibil 
Us  'Sapplemental  bill  in  this  honorable  court,  against  the 
«aid  Kieh«rd  Patten,  therein  setting  forth,  that  upon  th^ 
'hill  and  answer  thereinbefore  mentioned,  a  notice  for  ah 
injunction,  restraining  the  said  Richard  Patten  from  piib- 
;lishing  his  said  chart  in  violation  of  the  copyright  of  the 
isaid  Edmund  M.  Blunt,  and  for  further  relief,  according  to 
the  prayer  of  said  bill,  was  made  to  this  honorable  court.; 
and  that  the  same  was  denied,  on  the  ground  that  as  there 
was  cross  affidavits  and  conflicting  testimony  in  this  case 
4B  appeared  to' the  court  to  be  one,  required  a  trial  of  the 
bright  at  law,  before  an  injunction  ought  to  be  granted. 

And  further  setting  forth,  that  a  suit  at  law  was  institntad 
by  the  said  Edmund  M.  Blunt  against  the  said  Bichard  Pol- 
len, for  a  violation  of  the  copyright  of  the  said  Edmund  as 
aforesaid,  which  said  suit  on  the  twenty*seventh  day  of 
•Kay,  in  the  year  one  thousand  eight  hundred  and  twenl;;^- 
eaght^  was  tried  before  the  judges  of  the  Circuit  Court  of 
the  United  States  for  the  Southom  District  of  New  York.; 
4Uid  upon  trial  thereof  witnesses  were  produced  and  exam- 
ined, both  on  behalf  of  the  said  Edmund  M.  Blunt  and 
^he  said  Bichard  Patten,  for  the  purpose  of  deterniiniBg 
whether  the  said  surveys  of  the  South  Shoal  of  Nantuck^ 
aaid  of  Oeorge's  Bank  had  been  copied  or  not  on  the  said 
ebart,  published  by  the  said  Bichard,  from  the  said  chart 
<^  the  said  Edmund,  in  violation  of  the  act  in  such  caae 
inade  and  provide ;  and  the  jury  i^pointcd  for  the  trial  of 
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the  same,  then  and  there  rendered  a  yerdiet  for  Ike  'and 
Edmund  M.  Blunt^  the  plaintiff  in  the  said  suit;  andiba 
aaid  Edmund  M.  Blunt,  for  thia,  prayed  Ihia  IioboibUq 
oourt^  that  a  suit  of  injunction  might  be  thereooi  awarded, 
restraining  the  said  Richard  Patten  in  printing,  publiafaiiig 
and  vending  the  said  charts  so  published  by  him  as  afore- 
said, or  so  much  thereof  as  concerned  and  related  to  the 
South  Shoal  of  Nantucket,  its  position,  bearing  form  and 
location,  and  also  of  Geoige's  Bank,  its  position,  bearingi^ 
form  and  location,  and  the  soundings  between  the  said 
Bank  and  Cape  Ann,  and  Nantucket  Shoal,  without  the 
consent  of  the  said  Edmund  M.  Blunt,  first  obtained  in 
writing,  or  until  the  exdusiye  privil^e  of  the  said  Edmund 
M.  Blunt  should  expire,  or  until  the  further  order  of  the 
laid  court  to  the  contrary.  And  the  said  Edmund  M.  Blunt 
fbrther  prayed  the  honorable  court,  that  the  said  Bichaid 
Patten  deliver  unto  the  said  Edmund  all  and  every  copy 
or  copies  of  such  chart,  and  also  all  and  every  sheet  and 
sheets,  being  part  of  the  said  diart,  in  the  possession  of  tibe 
said  Richard ;  and  also  the  cost  and  charges  being  fully 
sustained  by  the  said  Edmund,  in  his  behalf  And  the  said 
cause,  being  thus  ready  for  a  hearing  on  the  bill,  answer, 
and  supplemental  bill,  a  day  was  appointed  by  the  court 
for  the  hearing  thereof;  on  which  day,  being  the  fifth  day 
of  June,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  twenty-eight,  the  said  cause  came  on  to  be  heard 
before  the  honorable  court;  whereupon  this  honorable 
court  did  order  and  decree,  that  an  injunction  issue  f<»th- 
with  against  the  said  Richard,  restraining  him  from  pub- 
lishing his  said  chart  as  aforesaid ;  that  the  said  Riehazd 
Patten  deliver  to  the  said  Edmund  M.  Blunt  all  and  every 
copy  and  copies  of  such  chart,  so  published  by  him  asafon- 
said ;  and  also  all  and  every  sheet  and  sheets,  being  part  of 
'  the  same  now  in  possession  of  the  said  Richard  Patte%  for 
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tiio-|nixpo96  of  being  forthwith  destroyed;  and,  also,  that 
he  pay  to  the  said  Edmund  M.  Blunt  the  cost  and 
duffgea  wrongfully  sustained  by  him,  the  said  Edmund, 
in  Ike  bebali^  to  be  taxed  by  the  clerk  of  the  honorable 
oourt. 

FRED.  J.  BETTS,  Clerk 


CJoMFORT  Sands  v.  Delafield. 

Tf§oa  tiM  coosbraotkm  of  the  fbUowing  aot  of  CkmgreaB)  tiz.:  **  Be  it  enaote^ 
ftc.„  that  there  be  peid  after  the  first  day  of  Karch,  one  thousand  eighl  hun- 
dred and  twenty-three,  out  of  any  moneys  in  the  treasury  not  otherwise 
appropriated,  to  Ebenezer  Stevens  and  Austin  L.  Sands,  representatives  of 
Bidiardson  Sands,  deceased,  to  Robert  Morris,  surviving  assignee  under 
the  late  Uoltod  States  law  of  bankruptpy,  of  Comfort  Sands^  or  to  whom- 
soever shall  appear  to  the  OomptroUer  of  the  Treasury  to  be  entitled  to  his 
share^  and  to  Joshua  Sands,  the  sum  of  twenty-two  thousand  nine  hundred 
and  seventy-eight  dollars,  in  full  satisfaction  of  their  daimupon  the  United 
States,  under  an  award  of  referees  in  favor  of  them  and  others,  dated  at 

•  K0W  Tock,  on  the  twenty-fifth  of  Ootober,  one  thousand  seven  hundred 
and  eighty  seven,  and  the  contracts  therem  referred  to^  one-third  part  of 

.  which  sumis  to  be  paid  to  each  of  the  said  Richardson,  Comfort  and  Joshua 
Sands,  or  to  their  legal  representatives  as  above  mentioned.  Provided,  that 

-  before  such  pa3rment  each  of  the  said  parties  ^all  relmquish  to  the  United 
States  aU  farther  claim  agahist  them  on  account  of  said  award,  and  Ih* 
seT»nil  contracts  upon  which  that  award  was  founded."  It  was  held,  that 
Comlbrt  Sands  could  not  be  entitled  in  his  own  right  to  any  part  of  the 
money  mentioned  in  the  act ;  and  semb.,  as  there  was  nothing  to  prevent 

'  a  suit's  being  maintained  in  the  name  of  any  one  who  was  legally  entitled, 

•  ft  was  unneoeasaiy  to  use  his  name  to  enlbroe  the  rights  of  others. 

Hotion  to  set  aeide  a  rumemL  ^ 

Tbb  declaration  was  in  assumpsit  for  money  had  and  re- 

oeivad,  Ac,  and  to  which  was  pleaded  the  general  issue. 
At  the  trial  it  was  admitted  on  the  part  of  the  defendant^ 

that  on  the  15th  of  December^  1823,  he  had  received  from 
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ihe  Treasniy  of  the  Unfted  Slates  ihe  earn  of  7,6e»  ^doDalB 
64  cents,  by  virtaeof  a  power  of  attorney  fiomBobeit  Mdr- 
T18,  surviving  aasignee  under  the  bankrupt  law  of  Ihe 
United  States,  of  Cbmfort  Sands,  the  pkmtiffi  It  was  also 
•  admitted  that  the  defendant  had  leoeiyed  notice  not  to  psj 
over  or  part  with  the  money,  as  it  belonged  to  the  plaintiff 
and  not  to  his  assignees.  The  plaintiff's  discharge  under 
the  bankrupt  law  was  also  admitted. 

The  plaintiff  then  offered  in  evidence  an  act  of  GongrosB, 
of  March  3d,  1828,  entitled  "  An  Act  for  the  relief  of  Bben- 
ezer  Stevens  and  others,''  and  which  was  as  foUowSy  vis. : 

*'JBe  it  enacted  by  the  ^nate  and  House  of  Bepresenta* 
tives  of  the  United  States  of  America,  in  Oongress  aasem- 
bled,  that  there  be  paid  after  the  first  day  of  March,  due 
thousand  eight  hundred  and  twenty-three,  out  of  any 
moneys  in  the  treasury  not  otherwise  appropriated,  to 
Ebenezer  Stevens  and  Austin  L.  Sands,  lepiesentatives  of 
Richardson  Sands,  deceased,  to  Bobert  Morris,  surviving 
assignee  under  the  late  United  States  law  of  bankruptcy,  of 
Comfort  Sands,  or  to  whomsoever  shall  appear  to  the  Gomp* 
iroUer  of  the  Treasury  to  be  entitled  to  his  share;  aad  to 
Joshua  Sands,  the  sum  of  twenty-two  thousand  nine  hun- 
dred and  seventy-eight  dollars,  in  full  satisfaction  of  tbeir 
claim  upon  the  United  States,  under  an  award  of  refevees 
in  favor  of  them  and  others,  dated  at  New  York,  on  the 
twenty-fifth  of  October,  one  thousand  seven  hundred  and 
eighty-seven,  and  the  contracts  therein  referred  to ;  one- 
third  part  of  which  sum  is  to  be  paid  to  each  of  %hB  said 
Bichardson,  Comfort  and  Joshua  Sands,  or  to  their  legal 
representatives  as  above  mentioned.  Provided,  that  befive 
such  payment,  each  of  the  said  parties  shall  relinquish  to 
the  United  States  all  further  claim  against  them  on  aoeotmt 
of  said  award,  and  the  several  oontraets  upon  which  that 
award  was  founded." 
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Tlie  pbuiitiff  then  called  Joah^a  Sands  a0  a  witnees,  wlio 
testified  that  he  was  one  of  the  peiBons  named  in  the  act  of 
Cbngrees,  to  whom  the  grant  hj  the  law  of  1828  was  made ; 
tint  Comfort  Sands,  the  plaintiff,  was  interested  one-third 
m  the  grant;  that  Ebenezer  Stevens  married  the  widow 
of  Bicbardson  Sands.  The  act  was  passed  for  relief  of  three 
|iezBona^  Biehardson  Sands*  representatives,  Comfort  Sands 
and  witness,  each  one-third.  The  grant  was  made  bj  Con- 
igresB  for  damages  sustained  under  a  contract  made  with 
iEU)bert  Morris,  superintendent  of  finance,  in  December, 
1781.  Mr.  Morris  paid  all  that  was  due  on  the  contract  in 
.1788,  and  the  grant  was  made  bj  Congress  for  damages 
sustained  by  the  contractors,  the  three  Sands,  in  consequence 
of  the  government  not  taking  the  surplus  that  had  been 
purchased  by  the  contractors. 

To  this  evidence  the  counsel  for  defendant  objected,  that 
Congress  had  decided  by  the  law  to  givcand  vest  the  share 
of  the  grant  which  related  to  Comfort  Sands  in  and  to  his 
assignees';  and  the  court  sustained  the  objection,  deciding 
'that  such  was  the  construction  to  be  given  to  the  act  of  Con- 
igreas  of  the  Sd  March,  1828. 

The  plaintiff  then  offered  to  prove  ''that  the  daim  on 
which  the  act  of  Congress  was  founded,  grew  out  of  a  claim 
on  the  government  of  the  United  States  in  1782,  and  that 
ihe  eloim  was  assigned,  in  1707,  to  Nathaniel  Prime^  after 
the  claim  had  been  submitted  to  arbitrators  appointed  by 
the  United  States,  and  after  such  arbitrators  had  made  an 
award  in  1785  in  &vor  of  claimants;  that  Nathaniel  Prime 
pursued  the  claim  for  many  years  before  Congress,  and  pro- 
eured  a  kw  to  be  passed  in  1799  on  the  subject;  that  the 
assignment  to  Prime  was  for  the  benefit  of  creditors,  some 
oi  which  oreditoirs  were  not  yet  paid." 

The  plaintiff  also  offered  to  prove  the  report^  made  in 
obedience  of  the  act  of  Congress  of  2d  March,  1799,  entitled 
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"  An  Act  for  the  relief  of  Comfort  Saads  and  othew,"  of 
John  Steele,  the  Comptroller  of  the  Treasury  of  the  United 
States,  bearing  date  the  19th  day  of  March,  1802,  on  the 
grounds,  history  and  merits  of  the  claim ;  and  also  the  le- 
port  of  Albert  Gallatin,  Secretary  of  the  Treasury  of  the. 
United  States,  bearing  date  the  29th  day  of  March,  1802» 
on  the  same  subject  These  reports  cannot  be  condensed, 
and  are  too  voluminous  to  be  inserted. 

The  plaintiff's  counsel  also  offered  in  evidence  the  papen 
in  bankruptcy  of  Comfort  Sands,  to  show  that  this  claiia 
was  never  assigned  to  his  assignees,  but  was  excepted  out 
of  the  assignment  to  them  on  the  ground  of  the  assignment 
to  said  Nathaniel  Prime. 

The  whole  of  the  above  evidence  offered  by  the  plaintiff 
was  ruled  out  by  the  court,  abd  a  nonsuit  granted. 

S.  P.  Staples  and  J.  Hoyt,  for  the  plaintiff 

T.  A.  Emmett  and  D.  S.  Jokes,  for  the  defendant 

Thompson,  J. : — ^Upon  the  trial  of  this  cause,  and  also 
on  the  argument  of  the  motion  to  set  aside  the  nonsuit^  it 
seemed  to  be  assumed  on  both  sides,  that  the  money  grant* 
ed  by  the  act  of  Congress,(a)  and  for  which  this  action  is 
brought,  was  a  mere  gratuitous  bounty  of  the  government^ 
and  I  perhaps  yielded  too  readily  to  this  view  of  it ;  and 
if  the  law  is  so  to  be  considered,  it  must  be  determined 
upon  the  face  of  the  act  to  whom  this  bounty  wad  intended 
to  be  extended.  There  would,  upon  this  view  of  it>  be  no 
ground  upon  which  an  inquiry  could  be  properly  instituted 
touching  any  prior  daim.  The  act  would  be  the  founda- 
tion of  the  claim,  and  the  rights  of  parties  under  it  must 
be  determined  by  the  act  itself.    Upon  further  oonsideim* 

(a)  PMoed  3d  Haroh,  1838. 


OF  T6E  united  states.  41» 

Sttnds  Y.  Delafleld. 

Aon,  I  think  this  is  not  the  view  which  ought  to  be  taken  of 
this  act ;  but  that  it  is  to  be  considered  as  'appropriating  a 
sum  of  money  in  payment  and  extinguishment  of  a  claim 
set  up  against  the  government.  K  it  was  intended  as  a 
mere  gratuity,  Congress  would  not  have  left  it  open  ta 
doubt  who  the  object  of  their  bounty  was.  But  the  act 
expressly  declares,  that  the  money  thereby  appropriated 
shall  be  in  full  satisfaction  of  a  claim  upon  the  United 
States,  under  an  award  of  referees  dated  25th  of  October, 
1787,  and  the  contracts  therein  referred  to ;  and  this  claim, 
it  would  seem,  was  not  merely  colorable,  but  had  been 
sanctioned  by  an  award  of  referees.  The  money  was,  there- 
fore, to  be  paid  to  extinguish  a  real  and  substantial  claim, 
to  which  Congress  considered  the  parties  at  least  equitably, 
if  not  legally  entitled ;  and  before  payment  of  the  money 
was  authorized  to  be  made,  the  parties  were  required  to 
relinquish  to  the  United  States  all  further  claim  on  account 
of  said  award,  and  the  several  contracts  upon  which  that 
award  was  founded. 

The  act  directs  the  money  to  be  paid  to  Ebenezer  Stevens 
And  Austin  L.  Sands,  representatives  of  Bichardson  Sands, 
deceased,  to  Robert  Morris,  surviving  assignee  under  the 
late  United  States  law  of  bankruptcy,  of  Comfort  Sands,  or 
t6  whomsoever  shall  appear  to  the  Comptroller  of  the* 
Treasury  to  be  entitled  to  his  share,  and  to  Joshua  Sands. 
The  money  now  in  question  is  the  share  of  Comfort  SandSi 
and  unless  he  is  entitled  to  it  in  his  own  right,  the  present 
action,  I  am  inclined  to  think,  cannot  be  sustained.  I  am 
tlnable  to  discover  any  plausible  construction  of  the  act 
which  gives  the  money  to  him  in  his  own  right  It  as- 
sumes that  he  has  become  a  bankrupt,  and  assigned  h]0 
property ;  and  it  seems,  also,  to  imply,  that  there  may  be  a 
dispute  as  to  whom  his  share  belongs.  But  the  language 
of  the  act  necessarily  implies  that  this  dispute  is  between 


third  persons  alone,  aad  not  between  tliem  and- Gomfot^ 
Saiidbk  His  right  to  it  is  deemed  to  be  extinguisbed,  bj» 
bid  aosigmnent  under  the  Bankrupt  Law,  or  in  some  oth» 
way.  Had  he  been  considered  as  having  any  claim  to  it^ 
tiie  law  would  probably  have  directed  the  money  to  be 
paid  to  him,  or  to  whomsoever  should  be  entiljed  to  Im. 
^are;  and  the  subsequent  port  of  the  act,  which  directa, 
one-third  part  of  the  money  appropriated  to  be  paid  to  «acb, 
of  the'  said  Bichaxdson,  Comfort  and  Joshua  Sands,  doe» 
not  altei*  this  construction.  His  name  is  here  merely  men* 
tioned  as  representing  one-third  part.  The  former  part  of 
the  act  had  directed  the  payment  in  gross,  the  latter  part 
provides  for  its  distribution  in  thirds.  That  such  musl 
have  been  the  intuition  is  evident  from  the  circumstance 
that  One-third  is  also  to  be  paid  to  Richardson  Sanda^  when, 
from  the  former  part  of  the  act,  he  is  stated  to  be  dead. 
His  name  is  therefore  mentioned  only  as  designating  qo.^ 
Aace,  But  this  part  of  the  act  does  not  stop  with  direolr 
ing  the  payment  of  one-third  to  be  made  to  each  of  them,, 
but  it  is  to  be  made  to  them,  or  ih^ir  legal  representatives . 
QA  above  mentioned.  Who  are  the  legal  representative^^ 
above  mentioned?  Ebenezer  Stevens,  Austin  L.  Sandii 
amd  Bobert  Morris,  must  be  the  persons  referred  to.  If  the 
representatives  of  Richardson  Sands  only  had  been  in- 
tended, the  plural  their  could  not  have  been  properly  use^ 
,  If  this,  view  of  the  afst  be  correct,  Comfort  Sands  canopi 
be  entitled  in  his  own  right  to  any  part  of  this  money; 
HOT  do  I  see  how  it  can  be  necessary  to  use  his  name,  to 
enforce  the  rights  of  others  who  may  set  up  a  claim  to  it,. 
Vhes^  is.  nothing  to  prevent  a  siUt  being  maintained  in  thc^ 
nalne  of  any  one  who  is  legally  entitled  to  the  money. 

Although  I  am  very  strongly  impressed  with  the  opinioa 
that  tbe.preeent  action  cannot  be  sustained,  yet.  I  would 
not  be  undastQod  as  having  formed  a  definitive  opimoa 
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vpon  that  question.  I  have  thrown  out  these  views  of  the 
law,  that  the  attsntion  of  the  counsel  may  be  more  particu- 
larly directed  to  the  construction  of  the  act ;  and  as  some 
testimony  was  offered  on  the  part  of  the  plaintiff,  and  ex< 
eluded,  which  might  throw  some  light  upon  the  real  merits 
of  the  case,  I  am  inclined  to  think  the  ends  of  justice  will 
be  promoted,  by  setting  aside  the  nonsuit  and  granting  a 
new  trial,  with  costs  to  abide  the  event  of  the  suit.[l] 

[I]  In  ooostraing  a  statate,  the  intention  of  the  lawgiver,  when  onoe  Mh 
oertained,  is  to  preyail  over  the  literal  sense  of  the  words  which  are  nsecL* 
Sach  intention  is  to  be  gathered  from  a  consideration  of  all  parts  of  the  8tat» 
ttie  taken  together.  This  may  be  pcosnmed  according  to  the  necessity  of 
ike.  matter,  andof  that  which  is  consonant  to  reason  and  good  disoretioBr 
{^Jhrwui  V.  LtmOoirdt  1  fidwaids,  273.)  When  the  words  of  a  statnte  ar». 
doubtAil,  general  usage  may  serve  to  explain  them ;  bnt  the  maxim,  commit. 
m^  error  facU  jus^  has  no  application  to  the  usages  of  particular  corporation 
towns  or  other  places.  (Curry  v.  Page^  2  Leigh,  617.)  In  the  United  States 
y/Ame  the  legUative  power  is  limited  by  written  constitutions,  a  declaratory 
n1»|rrfr  cannot  have  the  legal  eflfect  of  depriving  an  individual  of  a  vested^ 
Tight,  or  of  changing  the  rule  of  construction  as  to  preexisting  law.  {SaUtn 
▼.  7b6w»,  3  Paige,  338.)  In  the  construction  of  a  statute,  the  whole  law  is 
t6  be  examined  together,  and  one  part  construed  by  another,  with  a  view  to 
1^  effect  and  operation  to  the  whole^  if  it  can  be  done.  (Canal  Co.  v.  Rod* 
fVtd'C$^  4  GiU  ft  J<^&  4.)  It  is  laid  down  in  some  of  the  books,  that,  in 
oanstralng  a  statate^  the  tilto  (bdng  no  part  of  it)  is  not  to  be  regarded;  bul* 
we  have  high  authority  in  thia  country  for  a  different  rule  of  constmclaon. 
The  title,  however,  cannot  control  the  express  words  6t  the  enacting  clanie. 
/ft.  The  preamble,  of  a  statute  is  a  key  to  its  construction.  Ih.  Where  W 
oicporation  was  created  to  effect  a  particular  object,  as  to  make  a  river  navi- 
gablei,  which  was  not  so  before,  and  no  other  mode  of  accomplishing  that  rerall 
was  pointed  out  in  the  charter,  it  will  be  intended  that  the  LogislatuTe  de- 
signed that  the  river  was  to  be  made  navigable  in  any  of  the  known  modes 
in  which  the  navigation  of  the  river  may  be  improved.  Ih.  Every  law 
WbM  is  to  wrest  fh>m  an  individual  his  property,  without  his  consent,  must 
be  strictly  construed.  lb,  6.  All  statutes  in  pari  maiaia  are  oonstroed 
a^  one  law.  lb  Statutes  should  be  construed  with  a  view  to  the  original 
intent  and  meaning  of  the  makers,  and  such  construction  should  be  put  upon 
them  as  best  to  answer  that  intention ;  which  may  be  collected  flx>m  the 
ctase  or  neoessify  of  making  the  statute,  or  from  foreign  drcumstanoes;  sad 
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when  difloovered,  ou^^t  to  be  foUowed,  thoo^  ftuch  oolifltnictioii  may  i 
to  be  oontraiy  to  the  letter  of  the  statute.  /  6.  6.  If  laws  and  statutes  i 
oontrary  to  one  another,  yet  if  by  interpretation  they  may  stand  together, 
they  shaU  stand ;  and,  when  two  laws  only  so  far  disagree  or  differ  as  that 
by  any  other  construction  they  may  both  stand  together,  the  role  that  BUb- 
•equent  laws  abrogate  prior  and  contraiiant  laws^  does  not  apply,  and  the  last 
law  is  no  repeal  of  the  former.  lb.  Repeals  of  statutes  by  implication  atp 
things  disfavored  by  law,  and  never  allowed  of  but  when  the  inconsistency 
lind  repugnancy  are  plain  and  unavoidable.  /&.  When  it  is  manifestly  the 
intention  of  the  Legislature,  that  a  subsequent  act  shall  not  control  the^vo* 
visions  of  a  former  act,  the  subsequent  act  shall  not  have  such  opeiatkH^ 
eren  though  the  words  of  it,  taken  strictly  and  grammatically,  would  repeal 
the  former  act.  lb.  A  statute  granting  Chancery  powers  to  relieve  ^sainst 
all  penalties  and  forfeitures  in  actions  at  common  law,  it  seems  may  be  «!• 
towed,  if  such  is  its  general  language,  to  operate  upon  penalties  andforfmt- 
ores  already  incurred  at  the  time  of  its  enactment;  without  Tiolating  the 
prindple  that  vested  rights  are  not  to  be  disturbed ;  the  party  ii^nred  having 
■till  the  right  to  recover  all  which  m  equity  and  good  conscience  is  doe  to 
him.  (PoUer  v.  SturdivanJt,  4  Qreenlea^  154.)  Upon  every  sound  principle 
of  construction,  a  reference  to  a  term  used  in  a  statute,  must  be  in  its  diract 
and  primary  sense,  as  expressly  defined,  and  not  in  an  asmmilated  interpie* 
tation.  And  this  rule  is  more  especially  applicable  when  the  express  mean* 
ing  will  accomplish  all  that  was  designed  by  the  framers  of  the  law.  Per 
Strong,  P.  J.  (Cruger  v.  Crugery  5  Barb.  S.  C.  Rep.  Rep.  226.)  The  six- 
teenth section  of  the  act  of  Congress,  passed  on  the  18th  of  February,  1793, 
entitled  '*  An  Act  for  enrolling  and  licensing  ships  or  vessels  to  be  employad 
hi  the  coasting  trade  and  fisheries,  and  for  regulating  the  same,'*  1  Stat  wX 
iaiK^  305,  prescribes  the  manner  in  which  foreign  merchandise  shall  be  spe* 
dfied  in  the  manifest  of  a  vessel  going  coastwise,  and  imposes  a  pecnniaix 
penalty  upon  the  master  for  fiiUing  to  comply  with  it;  but  does  not  fiwftit 
the  goods.    (The  DniUd  SiaU$  t.  Carr  tt  al,  8  Howard's  Rep.  1.) 
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Thjbophilus  a.  Gill  v.  RussEi  Stebbins,  Joseph  Shef- 
field, AND  Thomas  Strong,  Survivoes  of  James  W. 
Peters. 

AvMiction  of  the  court  Ss  neither  given  nor  ousted  by  the  ralatire  sitaation 
of 'the  perticfl  concerned  in  interest^  but  by  the  relstire  situation  of  the 
parties  named  on  the  record ;  and  in  all  cases  where  jurisdiction  depends 
on  the  party,  it  is  the  party  named  in  the  record. 

Wh^re  a  declaration  on  a  special  agreement^  which  was,  that  one  0.,  who  had 
been  arrested  in  the  city  <^  New  York,  upon  certain  promissoiy  notes  made 
bj  a  firm  in  the  State  of  Alabama^  in  which  he  was  a  partner,  to  L.  &  B. 
of  Boston,  m  consideration  that  plaintifEs  would  discharge  him  from  that 
arrest,  undertook  and  promised  that  he  would  forthwith  proceed  to  Boston 
and  caH  on  L.  *&  B.,  and  offer  such  payment  and  satis&ction  to  them  as  he 
could  accomplish,  and  in  case  his  offer  was  not  satisfactory  to  them,  that 
he  would  surrender  his  person  to  any  suit  which  L.  ft  B.  might  institute 
against  him  withm  three  weeks  fiom  the  date  of  the  agreement,  and  ao- 

-  knowledge  service  hi  the  same,  and  the  defendants,  for  the  same  consid- 
eration, bound  themselves  to  the  plaintifib  that  the  said  G.  should  well  and 
truly  accomplish  the  conditions  of  8£^d  agreement,  and  in  case  of  neglect 
on  the  part  of  the  said  G.,  within  thirty  days  to  perform,  to  enter  bail  for 
tiie  said  G.'s  personal  appearance  at  the  suit  of  L.  ft  B. ;  it  was  held  on 
demurrer,  that  before  G.  could  bo  charged  with  having  violated  his  agree* 
inent  by  not  surrendering  himself  it  must  be  averred  that  L.  ft  B.  had  in- 
'  stitutcd  a  suit  against  him,  and  that  if  the  declaration  had  contained  an 
averment  to  that  effect,  plaintiffs  would  not  be  entitled  to  recover  the 
amount  of  the  notes  without  a  further  allegation  as  to  their  damnification. 

Jh  covenant,  when  several  breaches  are  assigned,  some  of  which  are  suffi- 
cient and  others  not,  the  defendant  should  only  demur  to  such  as  are  bad ; 
and  if  he  demur  to  the  whole  declaration,  Judgment  must  be  given  against 
him. 

Demurrer  to  Declaration. — ^The  dedaration  alleged  that 
the  plaintiffii  were  holders  of  two  promissory  notes,  which 
had  been  made  by  a  certain  firm  under  the  name  &urlevatUf 
IktrU  and  Oumey^  at  Blakesley^  &o.,  amount  $1,875  49,  and 
which  were  payable  to  certain  persons  doing  business  under 
the  name  and  firm  of  Ladd  Jk  Barnes^  at  Boston,  ia  the 
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Commonwealth  of  Massaehusetta  (no  averment  of  their  dt- 
izenahip) ,  and  that  the  said  notes  were  received  from  Ladd 
&.  Barnes  for  oollection  from  the  makers  thereof^  for  and  on 
account  of  John  Osgood^  a  citizen  of  MasaachuseUa^  who  tmu 
(hen  and  there  the  owner  of  the  eaid  notes,  Jsc 

The  declaration  then  alleged  that  Oumey,  one.  of  ib» 
ftnn  of  the  makeis  of  the  notes,  was  arrested  in  New 
York,  and  in  consideration  that  they  wotdd  not  pros- 
ecute, the  said  Gumej  promiaecl  he  would  go  to  Boston  * 
aixd  make  payment  orsabisfiM^onof  notestoLadd&BamsB 
to  their  sataa&ction,  or  surrender  hiaperaoii  to  any  snit  th^ 
might  choose  to  institute  against  him  in  three  weeks  from  daU 
of  agreement^  and  thereby  acknowledge  servioe  of  process 
im  the  same;  avui  (A«  ci^/&mbn(9,  for  the  same considerati(M»| 
bound  themselves  to  the  plaintiff  and  guaranteed  that  the 
said  Gximey  ^uld  well  and  truly  accomplish  the  said  agree- 
ment  so  as  aforesaid  made ;  andincaseof  neglect  so  to  do, 
tie  defendmUs  bound  themselves  to  enter  bail  for  the  said  Owt' 
fwg^s  permmaleqopearance  at  the  suiicf  the  said  Ladd  (tBc^^ 
m  Boston  aforeemd;  and  the  plaintifb  averred  that,  oonM- 
ing  in  such  promise,  they  ceased  to  prosecute  the  suit 
agwnst  Gumey*  Yet  the  said  Oumey  did  not  fi)rthwitbf 
oor  within  thirty  days  from  the  date  of  the  agreement^  pio- 
oeed  to  Boston  and  call  on  Ladd  &  Barnes^  or  eilW  of 
them,  and  offer  such  payment  or  satis&ction  of  the  notes* 
aa  he  could  accomplish ;  nor  did  he,  within  the  thirty  days, 
call  on  the  said  Ladd  &  Barnes,  or  either  of  them,  nor  sor- 
render  or  offer  to  surrender  his  person  to  any  suit  to  be 
commenced  by  Ihem;  nor  have  the  said  defendants,  aMurai^ 
Ae  said  thirty  days  have  long  since  elapsed,  entered  bail 
ftrthe  said  Gumey's  personal  appearance  at  the  suit  of  iha: 
said  Ladd  h  Barnes,  in  Boston  aforesaid^  or  offbied  »  to 
db<;  titrt  have  wboUj  neglected  and  refbsed. 
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Thom i«soN,  J. : — One  of  the  questions  raised  npon  the 
argamerit  of  the  demurrer  in  this  case  related  to  the  jurisdic- 
tioh  of  this  court;  The  plaintiflfe,  in  the  declaration,  aver 
ttiemsel  ves  to  be  citizens  of  New  York ;  but,  in  setting  out 
the  cause  of  action,  show  that  tfa^j  are  mere  nominal  parties. 
The  real  party  in  interest  is  John  Osgood,  a  citizen  of  Massa- 
lihtisetls,  and  the  defendants  are  alleged  to  be  citizens  of  Ala* 
bama.  If  the  jurisdiction  of  the  court  depended  upon  the  real 
{Parties  in  interest^  the  objection  would  be  &tal,  as  neither  par- 
ty is  a  citizen  of  the  State  where  the  suit  is  brought,  and  the 
dfcjection  appearing  from  the  plaintifls'  own  showing,  advan- 
tage may  be  taken  of  it  upon  demurrer ;  and  this  objection, 
in  principle,  appears  to  be  sustained  by  the  case  ot  Brovm 
V.  Strode^{a)  where  it  is  decided  that  the  CSrcuit  Court  of 
Virginia  had  jurisdiction  in  a  case  between  citizens  of  that 
State,  the  plaintiffs  being  only  nominal  parties  for  the  use 
of  an  alien.  The  doctrine  of  this  case  is,  however,  over- 
ruled  in  that  of  (Mom  v.  K  S.  Bank.{b)  The  court  say 
that  jurisdiction  is  neither  given  nor  ousted  by  the  relative 
srtuatton  of  the  parties  concerned  in  interest^  but  by  the  rel- 
ative situaMon  of  the  parties  named  on  the  record ;  and  add, 
iS^M  a  may  be  laid  down  as  a  rule  that  admits  of  no  ex- 
ceptiori,  that  in  all  cases  where  jurisdiction  depen(fa  on  the 
party,  it  »  the  party  named  in  the  record.  This  rule  is 
again  recognized  and  adopted  in  the  case  of  The  Oovecnor 
of  Cfeorgia  v.  Madraro.{c)  It  is  a  little  remarkable  that  no 
ttWide  appears  to  have  been  taken,  either  by  the  court'  or 
the  counsel,  of  the  case  of  Brown  v.  Strode^  where  a  con- 
trfey  rule  is  dertainly  adopted.  The  objection,  there&re, 
on  l^e  ground  of  want  of  jurisdiction,  cannot  be  sustained, 
and  the  decision  must  turn  upon  the  sufficiency  of  the  avei'- 
mentfll  in  the  declaration. 

(a)  5  Cnnch,  303.  (i)  ^  WlMik  856L 

(6)  1  Pet6i%  12X 
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The  action  is  founded  on  a  special  agreement,  which,  as 
stated  in  the  declaration,  is  substantially  that  one  Gumej, 
having  been  arrested  in  the  city  of  New  York  upon  certain 
promissory  notes,  made  by  a  firm  in  the  State  of  Alabama 
in  which  he  was  a  partner,  to  Ladd  &  Barnes,  of  Boston; 
and  in  consideration  that  the  plaintifGs  would  disdiarge  him 
from  that  arrest,  he,  Gurney,  undertook  and  promised  thai 
he  would  forthwith  proceed  to  Boston,  and  call  on  Ladd  & 
Barnes,  and  offer  such  payment  and  satisfaction  to  them  as 
he  could  accomplish ;  and  in  case  his  offers  were  not  satis- 
fictory  to  them,  he  promised  to  surrender  his  person  to 
any  suit  which  Ladd  &  Barnes  might  choose  to  institute 
against  hiTn^  within  three  weeks  from  the  date  of  the  agree- 
ment, and  he  thereby  agreed  to  acknowledge  service  on  the 
same ;  and  that  the  defendants,  for  the  same  consideration, 
bound  themselves  to  the  plaiatiffi  that  the  said  Gurney 
should  well  and  truly  accomplish  the  conditions  of  ihe  said 
agreement  and  promises,  and  in  case  of  neglect  on  the  part  of 
the  said  Gurney,  within  thirty  days  after  the  date  of  tiie 
agreement,  to  accomplish  the  same,  the  defendants  bound 
themselves  to  enter  bail  for  the  said  Gurney's  personal  ap- 
pearance at  tiie  suit  of  the  said  Ladd  &  Barnes,  in  Boston 
aforesaid ;  and  the  plaintiffs  aver  that  they  discharged  Gur- 
ney from  the  arrest,  but  that  he  did  not,  within  thirty  days, 
proceed  to  Boston  and  offer  such  satis&ction  as  he  covli 
accomplish ;  nor  did  the  said  Gurney,  within  thirty  daya^ 
call  on  the  said  Ladd  &  Barnes,  nor  surrender  or  offer  to 
aorrender  his  person  to  any  suit  to  be  commenced  by  them ; 
nor  have  the  defendants  entered  bail  for  the  personal  ap* 
pearance  of  the  said  Gurney  at  the  suit  of  Ladd  &  Banes, 
in  Boston  aforesaid,  or  offered  so  to  do. 

The  principal  exception  taken  to  the  declaration  is  the 
want  of  an  averment  that  a  suit  was  commenced  against 
Qumey  by  Ladd  &  Barnes.    It  is  often,  in  cases  of  this 
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&nd,  attended  with  some  difficulty  in  deciding  whether  the 
promises  axe  dependent  or  independent^  and  how  &r  it  is 
necessary  for  a  plaintiff  to  aver  performance  on  his  part^  to 
entitle  him  to  sustain  an  action  for  non-performance  against 
the  other  party — as  between  the  plaintiffi  and  Gumey,  the 
first  act  was  clearly  to  be  performed  by  Gurney ;  he  prom- 
ised to  proceed  to  Boston  and  ofter  to  Ladd  k  Barnes  such 
payment  and  satisfaction  as  he  could  accomplish — ^and  the 
averment  is  direct  that  he  did  not  do  this.  He,  in  the  next 
place,  undertook,  that  in  case  his  offer  was  not  satisfactory, 
to  surrender  himself  to  any  suit  which  Ladd  &  Barnes 
might  choose  to  institute  against  him.  But  there  is  no 
averment  that  any  suit  was  instituted  against  him.  It  is 
said  this  averment  was  unnecessary,  as  the  demurrer  ad* 
mits  he  did  not  go  to  Boston,  and  that^  of  course,  no  suit 
could  be  commenced  against  him.  The  answer,  however, 
4oes  not  appear  satis&ctory  for  several  reasons :  in  the  first 
place,  it  is  not  alleged  as  a  separate  and  independent  en- 
gagement by  Gurney  that  he  would  go  to  Boston,  but  was 
connected  with  the  further  stipulation  that  he  would  offer 
such  payment  and  satis&ction  as  he  could  accomplish.  Tho 
demurrer  does  not,  therefore,  admit  that  Gurney  was  not 
at  Boston,  or  that  he  was  not  within  the  reach  of  process  in 
ilassachusetts ;  nor  is  there  any  allegation  that  he  was  not 
within  the  reach  of  process.  There  is,  therefore,  no  aver- 
xnent  of  any  act  by  Gurney,  nor  is  there  any  admission  by 
die  demurrer  of  any  fact  which  can  be  considered  as  dis» 
pensing  with  the  institution  of  a  suit  But,  in  the  second 
place,  a  suit  might  have  been  instituted  without  Gurney's 
being  in  Boston,  or  within  the  State  of  Massachusetts. 
The  process  could  not  have  been  served  upon  him ;  but  he 
might  have  authorized  his  appearance  to  be  entered  to  such 
tfn%  if  instituted.  His  engagement  was  to  surrender  him* 
self  to  any  suit  which  Ladd  k  Barnes  might  choose  to  com- 
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poience.  Whether  thej  would  choose  to  c<»nmence  wif 
8tdt  or  not,  was  a  matter  depending  entirely  upon  theia* 
selves ;  and  Gumey  could  be  under  no  obligation  to  aue- 
xender  himself;  nor  could  he  do  it  until  a  suit  was  oonv 
menced.  He  could  not  be  bound  to  urge  Ladd  &  Bamefl 
to  institute  a  suit ;  nor  could  he  enter  an  appearance  to  any 
^uit  without  their  consent.  The  declaration  alleges  ne 
court  in  which  the  suit  was  to  be  instituted  As  to  this  pax( 
of  the  agreement,  therefore,  the  first  act  was  to  be  done  by 
Ladd  &  Barnes,  viz.,  to  institute  a  suit,  and  this  shoxdd  bi^ 
Averred  to  baye  been  done  before  Gumey  can  be  charged 
with  having  violated  his  agreement,  by  not  surrendering 
^himself.  Gumey  is  not  a  party  to  this  suit ;  and  the  promise 
Qn  the  part  of  the  defendants  is  alleged  to  have  been,  tha( 
in  case  of  neglect  on  the  part  of  Gurney  to  accomplish  the 
agiiqement  on  his  part,  within  thirty  days  from  the  dato 
thereof,  then  the  defendants  bound  themselves  to  enter  bail 
for  Gumey's  personal  appearance  at  the  suit  of  Ladd  i^ 
3arnes  in  Boston.  The  undertaking  of  the  defendant^ 
|herefore,  more  emphatically  presupposes  a  suit  to  be  in* 
ptituted ;  and  the  same  difficulties  and  embarrassments  pre- 
sent themselves  in  the  way  of  their  performing  the  agree- 
piQut  on  their  pail,  before  a  suit  should  be  commenced 
against  Gumey.  As  to  the  defendants,  therefore,  it  was 
clearly  necessary  for  the  plaintiff  to  aver  that  a  suit  wa3 
Instituted  i^ainst  Gumey  before  they  can  be  charged  with 
pot  having  entered  bail  for  him.  The  declaration  does^ 
however,  contain  a  general  allegation  that  the  defendants 
l^und  themsdves  that  Gurney  should  well  and  tmly  ac- 
complish the  conditions  of  the  said  agreement  on  his  part ; 
pne  of  which  was,  that  he  should  proceed  to  Boston  and 
ofier  such  payment  and  satis&ction  to  Ladd  &  Barues  as  he 
could  accomplish^  which  the  plaintiff  avers  was  not  done^ 
and  this  is  admitted  by  the  demurrer.    In  this  re^pws^ 
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^httTQ&ie,  thie  dfifesbcbnts  hftve  not  fulfilled  tibieir  proxDim^ 
.and  the  declamtion  as  to  that  allies  a  auffieient  brea^,; 
and  the  demurrer  being  to  the  whole  county  if  there  is  one 
jgoed  breach  alleged,  the  plaintiff  is  entitled  to  judgmait. 
^ISois  is  the  rule  in  covenant  when  several  breaches  are  SA- 
Bigned,  some  of  which  are  sufficient  and  others  not.  Ilia 
defendant  should  only  demur  to  such  as  are  bad.  If  he 
demurs  to  the  whole  declaration,  judgment  must  be  given 
iigaioat  him ;  and  we  see  no  good  reason  whj  the  same  role 
:riiOQld  not  apply  in  the  present  case.(a)[l]    The  plaintiA 

(a)  1  Chittjr  Head.  6i3;  11  East,  667 ;  1  Paine,  660;  C  Dane  Abr.  S09^ 
'tnd  cases  died. 


[I]  If  no  trick  has  been  resorted  to  fur  tlio  puqKMO  of  delay,  the  domumr 
e^&DOt  be  disregarded.  {Anon,j  4  Hill,  62.)  A  plaintiff  ig  not  at  llbert>f  1^ 
tnBt  a  demnirer  to  ft  deeUuntioa  us  a  nnlliljr,  and  enter  the  defendant's  df» 
taa  for  nort  f4e«ding;  and  the  ooort^  on  a  motion  to  set  aside  such  dofiuiUi 
WrM  not'iiaps  upon  the  quastlon-of  the  validity  of  the  demurrer.  {Cusler  r. 
Wuingf  19  Wen.  97;  Anon,^  4  Hill,  62.)  W^here  the  defocts  in  a  dodttRi^ 
tion  are  of  such  a  character  as  that  a  verdict  will  not  cure  them,  the  defiundf 
QBt,  on  domurrer  to  a  speoial  ploa,  may  attack  fixe  declaration,  notwltlistaiid* 
tag  that  the  general  issue  was  pleaded  with  the  special  plea.  (Miller  v.  ite> 
wdlf  16  Wen.  9.)  A  plaintiff  is  not  bound  to  take  Judgment  by  nil  dicit  whera 
It  defisctive  plea  is  interpoaod,  but  may  demur.  (Underwood  v.  Camp  dl,  13 
Wen.  78.)  It  seems  where,  to  a  declaration  on  a  bond  fi3r  the  perfbrmaaoe 
of  covenants,  a  plea  of  nan  est  faclum  only  is  put  m,  without  a  nolioo  of  qp«- 
dal  matter  attached,  that  the  defendant  may  both  demur  and  plead ;  but  that 
lieeanaot  do  both  where  such  notice  is  attached  to  the  plea,  as  the  plea  an4 
jiotioo  coujomed  will  bo  considered  as  equivalent  to  a  special  pica  to  tilo 
yrhaiiQ  declaration.  (The  People  v.  Jhn  Eyck^  13  Wen.  448.)  Formerly  in 
'  asRUfflpatt,  a  defendant  might  traverse  not  only  the  contract  it<9oli;  but  ihd 
consideration  and  the  plainiiff's  performance  of  aoondition  preccdcut;  bat 
•ow  the  practioe  is  obsolete;  and  whero  the  defence  consists  of  matter  of 
ikot  amountuig  to  a  denial  of  the  aU<^tion  which  the  plaintiff  must  provfl  ii| 
support  of  his  dcchuration,  the  general  issue  most  be  pleaded,  or  it  will  be 
good  cause  of  special  demurrer  that  the  plea  amounts  to  the  general  iam. 
(Wheeler  v.  CwriiSj  U  Wen.  663.)  Where  a  defendant  pleads  tlio  genaial 
ilBBiv  and  also  a  special  plea,  to  which  the  plaintiff  replies,  and  a  demurrw 
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must,  acoordinglj,  have  judgment;  but  we  do  noi  at  prai> 
ent  see  how  thej  can  recoyer  more  than  nominal  damagei. 

is  interposed  to  the  rei^icatioii,  atthoagfa  the  plaintiff  may  obfect  to  the  ple^ 
if  bad  in  substanoe,  the  delbndant  oannot  overleap  the  general  iasne  and  nb* 
)ect  to  the  declaration ;  he  cannot  plead  and  demur  to  the  same  ooont  IK 
Where  a  defendant  has  pleaded  the  general  issue,  he  cannot,  upon  a  demur- 
rer to  the  replication,  or  subsequent  pleadings^  attack  the  declaration.  {JRuS" 
ieU  r.  Sogersj  15  Wen.  52 ;  Dearborn  t.  Kent,  14  Wen.  183.)  Though  a  de- 
muner  be  interposed  to  the  defendant's  plea»  and  it  may  be  defective^  he  niUilS 
preyail,  if  the  count  to  which  the  plea  relates  is  bad  in  substance.  {The  CM* 
ted  SfaUs  y.  Whiter  2  Hill,  59.)  Otherwise,  where  the  plea  is  to  sereral 
ocNints^  one  of  which  is  good  in  substance,  though  all  the  rest  be  bad.  ^ 
In  England,  if  a  plea  begins  as  an  answer  only  to  part  of  the  dedaration,  and 
is  in  truth  only  an  answer  to  part,  the  plamtiff  oannot  demur,  but  must  take 
judgment  for  the  part  unanswered  as  by  m7  dicU.  Here,  however,  it  is  olhef^ 
wkw;  and  to  such  plea  a  general  demurrer  wiU  be  suatamed.  (EHhaiige  r^ 
Osbom,  1 2  Wen.  399.)  In  indebiiaiU  asstanpsit  it  is  not  a  cause  of  demorrer 
that  the  declaration  states  the  indebtedness  of  the  defendant,  and  hisproniaa 
to  pay  in  a  sum  greater  than  what,  ih)m  the  cause  of  action  set  Ibrth  in  tiia 
dedaration,  he  is  entitled  to  recover.  {Waite  v.  Barry^  12  Wen.  8t1.) 
Where  a  demurrer  to  a  dedaratbn  is  overruled  by  a  justice,  and  the  detad* 
ant  subsequently  pleads  the  general  issue,  and  after  ver^ct  against  him  ap- 
peals to  the  coomion  pleas,  that  court  is  authorized  to  pass  upon  the  vaKdi^ 
of  the  demurrer,  and,  if  well  taken,  to  give  judgment  for  the  defendasil. 
{WidBware  v.  Bryan^  11  Wen.  545.)  In  debt  against  several  on  a  Judgment 
of  the  Supreme  Court  of  Ohio,  two  of  them,  viz.,  P.  and  T.,  pleaded  thai  11 
was  void  for  want  of  jurisdiction,  having  been  rendered  in  a  suit  of  wbidi 
neither  they  nor  their  co-defendants  had  notice,  and  that  none  of  them  ap> 
peered  therein,  &a ;  replication,  that  P.  and  T.  employed  an  attorney  to  a|>* 
pear  in  the  suit,  and  did,  by  said  attorney,  so  appear  as  well  for  tbemsehrsi 
as  for  the  other  defendants,  &xi.  On  demurrer  to  the  replication,  it  was  soi- 
tained,  and  the  matter  contained  in  it  held  suffident  to  estop  P.  and  T.  from 
alleging  either  their  own  non-appearance,  or  that  of  the  other  deitodantai 
{Reed  v.  PraU,  2  Hill,  64.)  Where  a  demurrer  is  interposed  to  a  surrejoinder 
the  plaintiff  may  go  bade  and  avaU  himself  of  a  defect  in  the  plea.  {Mertei^ 
r,  BrnWi^  2  Hill,  210.)  Where  there  are  two  counts  in  a  declaratkm  on  tha 
same  instrument,  and  there  is  no  plea  to  the  second  oount,  but  the  pie*  to 
tiie  first  count  contains  an  averment  that  the  instrument  set  forth  in  that 
oount  IB  the  same  identical  instrument  set  forth  in  the  second  oount,  it  oannot 
be  objected  upon  general  demurrer  that  there  is  a  defence  to  only  one  of  Ike 
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■  ■*'■        • '  — 

Aod,  indeed,  if  the  declaration  contained  an  avennent  that 
a  0Qit  was  commenced  by  Ladd  &  Barnes  against  Gumey, 
'  it  is  not  perceived  how  that  would  entitle  the  plaintiff  to 
t^yer  the  amount  of  the  notes  set  out  in  the  declaration, 
without  some  further  allegations  as  to  their  damnificati(nL 
If  the  plaintifi^,  however,  choose  to  amend  their  declaxa* 
tion,  they  have  leave  so  to  do, 

cames  of  action  set  forth  in  the  declaration.  (€kue  ▼.  BaughUm,  11  Wea 
108.)  Though  after  a  demurrer  to  a  declaration  is  adjudged  frlvoloufl^  the 
ocfort  rahictontly  gires  leave  to  a  defendant  to  plead  anew;  jet  where,  in 
SQOh  a  oaae,  an  aifidavit  was  made  that  the  demurrer  was  put  in  in  good 
fiiith^  that  the  defendant  had  a  defence  on  the  merits,  and  that  unless  he  was 
permitted  to  plead  to  the  count  demurred  to,  the  whole  cause  of  action  would 
stand  confessed  upon  the  record,  leave  will  be  given  to  plead  anew.  (Pa<» 
lot  V.  BemriSf  10  Wen.  623.)  It  seems  that  a  demurrer  put  in,  not  with  » 
view  of  disposing  of  the  case  on  the  merits,  but  solely  in  the  hope  of  iti 
prwving  snooesflAil,  cannot  properly  be  said  to  have  been  put  in  bona  fide, 
Ih  A  demurrer  is  not  an  issuable  plea  within  the  meaning  of  the  21st  gen- 
eral rule  of  this  court  (Jfon^  v.  Barney,  10  Wen.  539.)  Nonjoinder  of  a 
privaite  corporation  as  defendant  cannot  be  taken  advantage  of  by  demurrer, 
unlets  the  declaration  show  the  corporation  to  be  still  m  existence.  {State 
f^  JMma  V.  Woram,  6  Hill,  33.)  If  a  plaintilT  assigns  a  good  breach  of  a 
condition  of  a  bond,  and  then  proceeds  and  specifies  the  items  of  damage  so*' 
tallied  by  him,  the  defendant  cannot  demur  to  such  spedfications ;  the  quea> 
Hofk  whether  the  plaintiff  is  entitled  to  recover  the  items  specified  will  be 
detenatned  on  the  trnL    ( WiUiams  v.  Jfadden,  9  Wen.  240.) 

1m  an  action  of  covenant,  a  plaintiff  is  bound  to  aver  enough  to  show, 
with  aU  reasooable  certainty,  that  he  has  been  damaged.  Thus,  where  G. 
agi<eed  to  sell  a  fkrm  to  A.,  containbg  161  acres,  and  A  agreed  to  pay  G. 
twenty-six  dollaiB  per  acre  for  all  the  land  except  the  road  running  through 
the  same,  and  covenanted  to  purchase  in  the  premises  if  they  were  sold  un> 
der  certain  mortgages  which  were  liens  upon  the  land,  and  to  advance  toffi- 
dent  to  pay  such  mortgages;  on  the  land  being  sold  under  the  mortgagee^ 
and  an  action  brought  on  the  agreement,  for  the  recovery  of  damages,  it  was 
holden  on  demurrer,  that  the  dedaration  was  defective  for  the  want  of  an 
avennent  as  to  the  quantity  of  land  contained  in  the  road,  so  as  to  enable 
the  court  to  say  that  the  plaintiff  had  sustained  damage  by  the  neglect  or 
rel\M  of  the  defendant  to  purchase  hi  the  ftrm  at  the  mortgage  sale.  {CknM 
T.  Atte%  I  Wen.  182.) 
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Andereon  and  othere  v.  Jackmn  «x  dem.  fieQ  «pil  oOmtb.— Burr  r.  Gregoiy. 


Benjamin  Anderson  and  others  v.  Jackson  ex  dbx. 

Bell  and  others. 
\ 

fo  give  the  oomt  jurisdictioD,  all  the  pwrties  nmat  be  capable  of  eoiiig;  a&d 
(he  record  must  show  aiAnBotirel/  that  the  court  has  juziadieUeiL 

Thompson,  J. : — ^The  case  is  put  entirely  upon  the  want 
of  jurisdiction. 

James  Jackson  cannot  be  considered  a  party  vithin 
the  sense  of  the  constitution  and  the  act  of  Congress. 

All  the  parties  must  be  capable  of  suing.  Some  of  the 
lessors  are  citizens  of  New  York,  or  at  least  there  is  no 
l^verment  of  citizenship ;  and  it  must  appear  upon  the 
face  of  the  record,  affirmatively,  that  the  court  has  juxkh 
Action. 

The  court  gives  no  opinion  upon  the  other  points. 

Judgment  reversed 


Bichard  Burr  v.  Edward  N.  Gregory. 

Ibe  fiict  that  the  Bubjeot-matter  of  a  contract  sought  to  be  enlbroed  is  a  psA- 
eBt>riglit,  does  not  iMT  M  give  the  courts  of  the  United  Stafcet  Juriadiotion; 
and  a  l»ll  filed  for  the  specific  performance  of  such  a  contraot»  most  oen- 
tain  averments  to  show  that  the  court  has  jurisdiction. 

Thompson,  J. : — ^This  is  a  demurrer  to  a  bill  filed  for  a 
specific  performance  of  a  contract  relative  to  the  transfer  cif 
aa  interest  in  a  patent-right.[l] 

{!]  It  is  a  matter  of  discretion  in  the  court,  whether  or  not  to  decree  aaps^ 
jpifio  perform^oe ;  not  dependent,  however,  upon  tlie  arbitnuy  pleasure  of 
^  «ourt,  but  regulated  bj  general  rules  and  principlea  (Bo(fers  v.  3cumdtr% 
4  Maine  Rep.  92.)    When  a  contract  m  writing  is  certain,  fiilr  in  all  ita  parl| 
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BUBT  T.  GngOKJF. 

*  The  a11egatioz}8  in  the  bill  are : 
That  one  Burnap,  haying  invented  a  new  and  nseful  in^- 

)8  for  aa  ftdequate  ooxudderatioii,  aad  is  capable  of  beiog  performed,  it  ia  a 
^natter  of  counse  for  a  court  of  equltj  to  decree  per&rmanca  Jb,  The  per- 
formance maj,  ia  a  proper  case,  be  decreed,  where  the  party  has  lost  his  rem- 
edj  at  law.  lb.  Bat  negligence  in  the  performance  of  contracts  are  not 
thereby  to  be  encouraged ;  and  the  party  seeking  performance  must  show 
(hat  he  has  not  been  in  &uk,  but  has  taken  all  proper  steps  towards  perform* 
ance  on  his  own  part,  and  has  been  ready  to  perform.  lb.  Where  the  bind- 
ing efficacy  of  a  contract  has  been  lost  at  law  by  lapse  of  time^  a  oonrt  of 
equity  will  grant  relief  where  time  is  not  of  the  essence  of  the  contract,  /ft. 
A  written  agreement  concerning  lands  may  be  enforced  in  equity,  although 
binding  only  on  the  party  to  be  charged.  lb.  The  court  \i-ill  not  compel  a 
specific  performance,  where  the  remedies  are  not  mutual,  and  where  the  party 
who  is  not  bound,  lies  by  to  see  whether  it  will  be  a  gainful  or  a  losing  bar- 
gain, to  abandon  it  in  one  event,  and  in  the  other  to  consider  lapse  of  time  as 
nothing,  and  claim  a  specific  performance.  lb.  A  bill  for  a  specific  perform* 
anoe^  by  a  vendor  against  a  purchaser,  is  not  to  be  dismissed  upon  the  mere 
ground  that  the  vendor's  title  was  not  perfect  at  the  time  of  filing  the  bilL 
The  Dutch  Church  m  Garden  aireei  v.  MoU,  7  Paige,  77.)  Aspecific  perfonn* 
ance  may  be  decreed  if  it  appearst  by  the  master's  report^  that  tlie  vendor  is 
in  a  situation  to  give  a  perfect  title,  except  where  the  puidiaser  has  been  mft> 
Serially  ugured  by  the  delay.  Jb.  A  party  having  an  equitable  title  by  a 
contract^  complete  in  all  its  parts,  is  entitled  to  a  specific  performance  qi 
course,  {fiuchannon  v.  Wpahavo^  1  Howard,  84.)  The  specific  perfonuanop 
of  an  agreement  is  not  a  matter  of  right,  which  a  party  can  demand  firom  ii 
4$ourt  of  equity,  but  is  a  matter  resting  merely  in  the  sound  discretion  of  thp 
court  (Tdbey  v.  The  Cmniy  of  Bristol  3  Story's  Rep.  800.) 
[  The  court  will  not  specifically  enforce  a  contract,  the  terms  of  which  are  so 
doubtful  or  ambiguous  that  they  cannot  be  understood.  But  where  the  con- 
tract has  been  partially  executed,  and  one  of  the  parties  has  derived  a  bene- 
fit from  it,  the  court  will  try  to  discover  its  meaning,  and  will  enforce  it  ao- 
oordlng  to  the  probable  intent  of  the  parties  ( Ckuey  v.  Holmes  etoL^  10  Al% 
Kep.  776.  Bills  for  a  specific  performance  are  addressed  to  the  sound  discre- 
tion of  the  court,  and  relief  will  not  be  granted  where,  under  all  the  dream- 
stances  of  the  case,  it  would  be  inequitable  to  enforce  a  performance ;  but  the 
parties  ^ill  be  left  to  their  legal  remedy.  Greater  latitude  will  be  allowed  the 
defondant  in  resisting,  than  will  be  accorded  to  the  plaintiff  in  making  out  h|8 
<iaBe.  lb.  Although  in  a  bill  for  specific  performance,  it  is  necessary  to  al* 
lege  a  performance  or  offer  to  perform,  on  the  part  of  the  plauitii!^  it  is  not  ns- 
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Burr  V.  Gregory. 


provement  in  the  art  of  making  veneers,  obtained  a  patent 
for  the  same,  and  became  thereby  secured  in  the  exclusive 
right  to  the  use  and  enjoyment  thereof 

That  the  complainant,  in  October,  1829,  applied  to  the 
defendant,  and  offered  to  procure  for  him  an  advantageous 
purchase  of  the  right>  if  he  would  secure  to  him  three-fif- 
teenths of  the  right 

That  Gregory  purchased  the  patent-right,  and  that  an 
assignment  thereof  was  made  to  him. 

And  the  prayer  of  the  bill  is  for  a  specific  execution  of 
the  contract  of  the  defendant,  to  transfer  to  the  complain- 
ant three-fifteenths  of  the  right,  and  to  account  for  the 
profits  he  has  made. 

To  this  bill  there  is  a  demurrer. 

The  ground  upon  which  the  demurrer  has  been  attempt^ 
ed  to  be  sustained  is,  that  the  court  has  not  jurisdiction. 

cessary  to  anticip&te  the  defence  of  the  defendant  Ih,  A  court  <^  eqoi^ 
will  not  entertain  a  bill  to  enforce  the  specific  execution  of  a  contract  in  n$^ 
erence  to  personal  property,  unless  compensation  for  a  breach  of  theoonftfaol 
will  not  g^ye  fall  and  complete  redress,  either  from  the  nature  of  the  oontraol 
itself  or  from  the  peculiiir  character  of  the  subject-matter  of  tlie  contiacL 
(8a/very  v.  Spenee^  13  Alabama  Kcp.  661.)  A  parol  rescission  of  a  writteD 
contract  maj  be  set  up  in  equity,  in  bar  of  an  application  fbr  a  spedfio  per- 
finrmance.  (WaVcer  v.  Wheatky,  2  Hump.  Tenn.  Rep.  119.)  It  is  a  good 
defence  to  a  bill  in  equity,  praying  foraspedflc  performance  of  an  agreement 
to  convey  land,  that  the  defendant  was  led  into  a  mistake,  without  any  gra« 
laches  of  his  own,  by  an  uncertainty  and  obscurity  in  the  descriptiFe  part  of 
the  agreement^  so  that  the  agreement  applied  to  a  different  subject  from  thai 
which  he  understood  at  the  time;  or  that  the  baiig^n  was  hard,  unequal  or 
oppressive,  and  would  operate  in  a  manner  different  from  that  which  was  in 
the  contemplation  of  the  parties  when  it  was  executed.  But  in  sudi  eaas^. 
the  burden  of  proof  is  on  tlie  defendant  to  show  such  mistake  on  his  part^  or 
some  misrepresentation  on  the  part  of  the  nlaintiff.  {Western  Railroad  Cbr- 
poration  v.  Babcoek^  6  Met  Rep.  346.)  A  party  may,  by  parol,  waive  hii 
right  to  call  for  a  specific  performance  of  his  contract,  but  such  waiver  must 
be  clearly  and  disthictly  proved,  (if  Corkle  v.  Brown,  9  Smede*s  &  Karshall*! 
Sep.  167.) 
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Ifilne  ads.  The  Major,  Aldermen  aad  Commonal^  of  New  TotIl 

The  bill  contams  no  ayerment  that  will  give  juiisdiction  to 
the  court,  by  reason  of  the  character  of  the  parties.  There 
is  no  allegation  of  citizenship  of  different  States,  or  that 
either  party  is  an  alien ;  but  the  jurisdiction  is  alleged  to 
rest  on  the  subject-matter  of  the  bill,  as  being  a  controversy 
arising  under  the  patent  law. 

From  the  allegations  in  the  biU,  and  which  are  admitted 
by  the  demurrer,  no  question  can  arise  respecting  the  pat- 
ent-right 

.  The  complainant  avers  that  Bumap  was  the  inventor, 
and  that  his  right  was  secured  by  a  patent,  and  that  that 
right  had  been  assigned  to  the  defendant ;  all  which  are 
admitted :  and  the  question  is  reduced  down  to  the  single 
point,  whether,  because  the  subject«matter  of  the  contract 
was  a  patent-right,  it  gives  the  courts  of  the  United  States 
jurisdiction.  This,  we  think,  would  be  too  large  a  con- 
struction of  the  constitution  and  laws  of  the  United  States. 

If  the  validity  of  the  patent  or  the  assignment  could  be 
drawn  in  question,  it  might  alter  the  case ;  and  the  amount 
]»ayed  for,  growing  out  of  the  profits  of  a  patent-right,  can- 
not  vary  the  case.  If  the  court  can  entertain  jurisdiction 
in  this  case,  it  may  on  every  contract  where  the  considera- 
tion is  the  sale  of  a  patent-right  A  bond  or  note  given 
ffft  such  consideration  might  be  sued  in  this  court 

Judgment  for  defendant  on  the  demurrer. 


GsoBOB  Milne  ads.  The  Mayor,  Aldebmen  and  Cok- 

MONALTY  OF   NeW  YoRK. 

The  act  of  New  York  of  1824,  imposing  penalties  for  neglecting  to  report 
passengers  brought  from  foreign  countries  into  the  port  of  New  York,  oon- 
templatea  two  distmct  offences :  the  one  where  the  yessel  comes  direot^ 
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K&ne  adA  The  Hayor,  Aldemea  wd  CoBunonaUgr  cf  Nmt  ¥qiI£ 

ii 

from  fhe  fitreign  ootmtiy  to  New  York,  or  (Atcaitoxaty,  hftrlng  tondieJirf 
aome  other  port  in  the  United  States;  the  other,  where  the  passengem 
have  been  Unded  at  some  other  place,  or  put  on  board  some  other  yeaseV 
with  the'  intention  of  proceeding  to  the  city  of  New  York ;  and  a  count 
embradng  the  whole  of  the  flnt  branch  of  tlie  act  is  not  in  the  altematfreL 
The  Ibregofng  law  is  not  unconstitutional.  It  relates  to  the  internal  pofiM' 
of  the  State,  and  is,  therefore,  properly  within  the  scope  of  State  l^gi^ 
lation.    Neither  does  it  conflict  wlih  any  existing  act  of  Congress. 

Thompson,  J. :— This  is  an  action  to  reoover  certain 
penalties  given  by  a  statute  of  the  State  of  New  York, 
passed  in  the  year  1824,  concerning  passengers  in  yesaels 
brought  from  foreign  countries  into  the  port  of  New  York, 
aftid  founded  on  the  neglect  to  report  his  passengers,  ao- 
ocxrding  to  the  provisions  of  the  act. 

The  declaration  contains  two  counts: 

The  first  is  special,  setting  out  the  act  and  its  provision^ 
so  &r  as  relates  to  this  case,  and  averring  the  fiicts  whioh 
aro  supposed  to  bring  the  case  within  the  act. 

The  main  objection  relied  upon  to  the  form  of  ths  ootmt| 
1%  that  the  offence  is  laid  in  the  alternative. 

This  objection  we  think  n^t  well  founded. 

The  objection  seems  to  be  founded  on  a  mistaken  vie# 
of  the  ad. 

The  aet  contemplates  two  distinct  offences:  Ibe  aatl 
where  the  vessel  arrives  with  the  passengers  in  the  port  <i 
New  York,  and  the  other  is  where  the  passengers  have 
been  landed  at  some  other  place,  or  put  on  board  some 
other  vesseli  with  the  intention  of  proceeding  to  the  oiljof 
New  York. 

Under  the  first  branch  of  the  act,  the  penalty  is  incuned 
by  coming  directly  from  the  foreign  country  to  New  York, 
or  ciicuitouflly,  having  touched  at  some  other  port  in  ihe 
United  States. 

The  offence  alleged  to  have  been  committed  in  this  case, 
falls  under  this  first  branch  of  the  act ;  and  the  manner  in 
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Mihte  aclft  fbe  Mayor,  AldeRottn  and  Commonalty  of'Nvir  Toik. 

iRrliich  the  offence  is  alleged,  is  not  in  the  alternative,  look- 
ing to  one  or  the  other  of  two  offences.  The  offence  is  the 
coining  into,  the  port  of  New  York ;  and  whether  direotljt' 
firom  the  foreign  port,  or  circuitouslj,  by  the  way  of  some 
other  port  in  the  United  States^  is  immaterial. 

The  second  count  is  according  to  the  form  prescribed  by 
the  late  revision  of  the  laws  of  this  State,  and  we  see  no 
olgeotion  to  it 

But  the  great  objection  relied  upon  is,  that  the  act  is  un- ' 
eonstitutional,  on  the  ground  of  its  interfering  with  poweis 
of  Congress  to  regulate  commerce. 

A  full  answer  to  this  objection  is  contained  in  the  dd^ 
trine  of  the  Supreme  Court  of  the  United  States,  in  tlie 
case  of  Wilson  v.  The  Black  Bird  Greek  Marsh  Oompany.{a) 
This  act  does  not  conflict  with  any  existing  act  of  Con- 
gress;  and  if  it  should  be  admitted  that  the  subject  of  tliis 
law  comes  under  the  cognizance  of  the  General  Government 
under  the  power  to  regulate  commerce,  until  that  power  is 
exercised  it  does  not  conflict  with  State  legislation.  Bat 
we  think  the  subject-matter  of  this  law  is  properly  within 
tb&  scope  of  State  legislation ;  it  relates  entirely  to  &^" 
internal  police  of  the  State,  and  falls  within  that  class  o# 
sabjects  which  the  Supreme  Court  says^  in  CHUbons  v.  0§^ 
cif72,(6)  forms  a  portion  of  that  immense  mass  of  l^islatietl' 
which  embraces  everything  within  a  State  not  surrenderad 
t»  t^  General  Government^  viz.,  inspection  laws,  quaapftfit* 
tme  laws  d  estery  description,  and  laws  regulatii^  iha^ 
internal  commerce  of  a  State ;  also,  to  regulate  its  owtf 
poKoe. 
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Bockee  v.  Crosby.-rThe  Same  v.  Beekman  and  Wife. 

Wm.  Bockee,  Demandant  v.  Wm.  B.  Crosbt,  Tenabt. 
The  Same  v.  Beekman  and  Wife. 

Upon  demurrer  to  a  plea  in  abatement,  the  court  will  look  back  to  the  flist 
Hiult  in  pleading,  and  if  the  declaration  is  bad,  judgment  must  be  afgaiaat 
Ibe  plaintLT. 

To  sustain  an  action  of  ejectment,  an  averment  of  seizin  is  essential,  and  it 
must  be  alleged  to  have  been  within  the  time  limited  for  bringiiig  the 
action. 

Tlie  act  of  New  York  of  1788,  declaring  that  after  the  year  1800  no  actioa 
fi>r  the  recovery  of  lands  shall  be  maintain^  unless  on  a  seizin  or  pospea* 
aion  within  twenty-five  years'  next  before  such  action  brought,  is  valid 
oven  if  applied  to  a  seizm  existing  at  the  time  the  law  was  passed,  and  ui 
■uoh  case,  where  the  demandant  counted  on  the  seizin  of  his  ancestor 
within  sixty  years  then  last  past  it  was  held  that  the  count  was  bad. 

Thompson,  J. : — This  case  comes  before  the  court  <m  m 
demurrer  to  a  plea  in  abatement.  The  demandant  counts  ' 
,  on  the  seizin  of  his  ancestor,  within  sixty  years  then  last 
past.  The  tenant  pleads  in  abatement,  that  the  averment  of 
seizin  should  have  been  within  twenty-five  years  instead 
of  sixty ;  to  this  plea  the  demandant  interposes  a  graend 
demurrer. 

It  is  contended  on  the  part  of  the  demandant,  that  the 
count  is  not  defective  in  this  respect^  but  that  admittijqg  it 
to  be  so,  advantage  should  be  taken  of  it  by  demurrer  and 
not  by  plea  in  abatement. 

,     It  is  unnecessary  to  express  any  opinion  upon  the. Tatter 
'  question,  for  upon  this  demurrer  we  must  look  back  to 
the  first  &ult  in  pleading ;  and  if  the  count  is  bad,  judgmioil 
must  be  against  the  demandant. 

An  averment  of  seizin  is  essential,  and  that  must  be  al- 
leged to  have  been  within  the  time  limited  for  bringing 
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<dM  ftction.[l]    By  an  act  of  tlie  Legislature  of  this  St«lt, 
in  the  year  1788,  it  is  deckred,  that  after  the  yetf 


[1]  A  dedtantioii  in  ojeotment^  iUieeiog  a  Joint  titto  in  SBvenl^  is  oot  ■op* 
ported  l^provi^  title  in  aoibb  of  them.  {OHkUr.  Stanley,  I  HiU,  131,) 
ISUm  witt  a  title  in  two  eorviviBg  eangneee  of  en  ineolrenti  support  a  ootiOt 
•mringtttie  in  one.  Jb,  And  if  the  title  is  in  A,  w  surviving  SBsignee,  it 
li  inoDg  to  describe  him  as  one  of  the  surviving  aasignees:  but  n  tiiflaif 
adBdeseriptlon  lilce  this  may  be  disregarded  at  the  cCreuit^  and  is  curable  Itf 
aobaeqaent  amendment  lb.  Under  a  deoiaration  daiming  the  whole  la* 
.iSNStin  certain  premises,  the  i^ntiff  cannot  recover  an  nndlvkled  dMM. 
/ii  An  cjectmenit  idaintiff  declares  for  four  undivided  ttinti»|  and  en  txitf 
praves  title  to  one  undivided  third,  he  takes  averdSot  aeoording  to  the  predT; 
fteTnianoe  is  not  fttal ;  and  on  motion  he  will  be  permitted  to  amend  on 
tenM  withoat  oosts-4he  statute  forbidding  purchase  of  pretended  titles  dosa 
aot  app]|y  to  Jadksal  salea  (2Vtea«  t.  Tham,  2  Barb.  166.)  Whore  a  plaia- 
tar  hi  4ectment  stated  in  his  dedaratton,  that  he  had  an  estate  in  Hie  pfen^ 
lam  ar  tlie  Ufe  of  another,  and  it  turned  out  in  proof  that  he  had  title  ia 
Itearif  by  posrankm,  and  aJso  as  guardhui  in  socage^  and  the  Judge  at  the 
dMolt  gmated  a  nonsuit  for  the  variance,  the  court  reftned  to  set  aside  tta» 
MOBHllsa  erRweens^  baft  let  the  plaintiff  uito  a  new*  trial  iqmn  paymeotof 
aspla;  intimating,  however,  that  a  preferaUe  coone  to  bo  porsoedait  theci»> 
eqit  ia  each  case  would  be^  to  permit  the  plaintiff  to  take  a  veidiat  aoMti^ 
etTiHI»g  a  misdescription  of  the  estate  or  premises  claimed,  and  loavo  him 
.ts^apfliy  to  the  oooitfor  permission  to  amend  his  declaration  so  as  tooonfimn 
it4a  the  preoC  (Holmes  t.  Sedy,  11  Wol  *IS.)  It  seems  m  ^ectmeat^  if 
tlp.plaiatiff  olaim,  in  his  dedanAioD,  the  whole  of  oecti^  pramiaai^  he  nsqr 
.seovver  part ;  so^  if  he  daun  an  undivided  shaxo  of  aspecified  quaaltip  if 
asn^  he  ixmj  recoyer  such  share  m  a  less  quantity.  But  if  he  claims  an  aa* 
divided  half  of  certam  premises^  he  cannot  repovw  an  undivided  fourth,  or 
ariiiidcKl  third,  or  the  wholeof  the  premises;  nor,  if  he  daim  the  wholly 
aB|(  ha  recover  an  undivided  hali;  an  undivided  fourth,  or  an  midMded  tUid 
aC  the  premises.  Jb.  (Byem  y.  Wheder,  23  Wen.  U8.)  A  deaiae  ia  a 
daelaiation  in  ^ectment,  laid  from  a  man  who  .was  dead  at  tha  c 
asMt  of  the  suit,  may  be  objected  to  at  the  trial,  and  is  causaof  : 
•(Am  T.  Aiier,  3  Wen.  U9.)  Where  a  joint  dfsmise  ia  laid  in  tiM  nameaaf 
aBfPMaileiBOi^  unless  it  be  shown  that  the  lesson  had  snoh  an  latoreat-as 
.iBOuld  enable  them  to  join  in  a  demise,  the  plaintiff  will  be  nonaslted  .  Jl. 
33ia  demise  in  a  declaration  in  ejectment  must  be  laid  as  of  a  dayanhnsgywal 
(othat  when  the  lessor's  right  of  entiy  aocrued.  {fikhmon  t.  Jiiffae%.a 
Oom  147.)    In  ejectment  by  the  mortgagee  agaiost  the  mor^;agoiv  or  t 
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1800,  no  action  for  the  recovery  of  lands  shall  be  mam* 
tained,  unless  on  a  seizin  or  a  possession  within  twenty^ 


daiming  under  him,  the  demise  mtist  be  iaid  as  of  a  day  snhseqoent  to  a  de* 
Ikutt  in  payment,  and  sabseqiient  to  a  diasohitioa  of  the  tenancy,  by  a  netfeft 
to  quit  or  otherwise.  lb.  SeTeral  demises  added  in  ejectment  on  peynmit 
of  costs,  it  appearing  that  the  lessors  sought  to  be  added  had  a  sabsisllBf 
legal  title.  {Jaekaon  r.  TVovu,  3  Cow.  366.)  The  plaintiff  cannot  reoorer 
imder  a  demise  ftx>n^  a  lessor  who  has  released  his  interest  to  the  defendmi 
{Jadc9on  ex.  dem.  Bormd  v.  Fxter^  1 2  J.  R.  488.)  In  an  action  of  cjleetaMBl^ 
where  several  parcels  of  land  are  claimed  in  the  same  dedaratiott,  and  tfas 
defendant  concedes  the  phuntifr*s  right  to  recover  as  to  some,  and  denies  ft 
as  to  others  of  the  parcels,  the  court,  on  motion,  will,  on  terms,  strike  froai 
the  declaration  the  parcels,  the  right  of  the  plaintifr  to  whk^  Is  conoedei^ 
and  leare  the  parties  to  litigate  only  as  to  the  others.  {Mower  r,  Mbioer^  ft 
Wen.  635.)  A  declaration  in  ejectment  may  contain  sereral  counts  In  the 
names  of  several  persons  as  plaintiift,  in  the  manner  before  used  where  llie 
suit  was  brought  in  the  name  of  a  nominal  pl^tilT,  and  separate  demisit 
were  laid  in  the  names  of  separate  lessors ;  it  is  not  necessary  that  it  sbeiM 
oontahi  a  joint  count,  or  that  a  joint  interest  or  joint  injuiy  shodd  be  aBegeft 
{SmUh  T.  Deweff^  1ft  Wen.  601.)  The  point  has  been  fhe^juenfly  dNtesd 
and  acyudged,  that  tenants  in  common  cannot  make  a  jofait  demise,  and  M 
•books  frequently  sp^k  m  terms  inconsistent  with  this  position.  (JMbm  Y. 
Brodti  2  CaL  R.  169.)  It  has  now  become  hnmaterial  whether  tenaots  la 
common  declare  on  joint  or  separate  demises.  Ih  A  oopaitnar  ms^^ 
'  dare  in  ejectment  on  her  separate  demise.  (Jaduon  T.  8an^  1  J.  0.'ttl4 
The  demise  should  be  laid  at,  or  after  the  time  when  the  lessor't  ligklk 
accrued.  {Van  Akn  v.  /Zb^ers^  1  J.  C.  281.)  Hie  death  of  a  lessor,  'hSt^ 
ever,  will  not  abate  the  suit  (/Vmt  v.  Jadkson,  8  J.  B.  49S.)  In^ectSMM^ 
ssparate  demises  may  be  laid  in  the  dedaration,  and  the  plaintifl;  at  fliomH 
may  give  hi  evidence  the  separate  tities  of  the  several  lesson  to  sepaiM 
parts  of  the  premises  in  question,  and  recover  accordingly.  (JbeftsM  t.  6U^ 
tM|r,  12  J.  R.  185.)  By  tiie  practice  of  tills  court,  before  the  Revised  StetutA 
took  efibct,  a  demise  was  Uid  in  the  declaration  from  the  owner  to  anosdiMft 
person,  in  whose  name  the  action  was  brought  Then  the  day  was  so  ft 
material  that  the  demise  must  be  subsequent  to  the  accruing  of  tiie  tttte  tC 
thedahnant;  now,  itissuffldent  Ibr  the  plahitifTtoaverinMs  dedMiHaa 
that  on  some  day  therein  to  be  spedflcd,  and  whidi  shall  be  sASf  Us  titils 
aoonied,  he  was  possessed  of  the  premises  in  question,  describing  ttiem;  md, 
4Mlng  so  possessed  thereof  the  defendant  afterward,  on  some  day  to  be  stals^ 
salered  into  such  premises^  and  that  he  unlawfully  withholds  from  the  plaia- 
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iWeyoars  next  before  such  action  brought    If  this  Iaw 
apidies  to  this  ease  the  count  is  bad ;  it  should  haye  averred 


tiff  tba  pcwwMton  thtreo^  (3  R.  a  304^  8.  7.)  This  seeoofl  to  be  in  aooor4> 
Mim  with  the  iormer  praotioo^  so  iar  as  it  may  be  applicable.  The  averment 
^  title  must  be  laid  sabsequent  to  the  title  actually  accruing,  and  an  ouster 
BHiat  be  stated  on  some  day  afterward.  On  the  trial,  however,  the  plamtiff 
IS  not  bound  to  prove  tlie  accruing  of  his  title  precisely  as  laid :  it  is  enough 
if  he  show  title  belbre  the  day  laid  hi  his  dedaration.  (Siglar  y.  Van  Riper^ 
lO.Weik  414.)  Nor  is  he  m  ordlnaiy  cases  bound  to  prove  an  ouster  at  all 
Jb^  The  lessors  must  have  a  daun  to  a  subsisting  title  or  interest  in  the 
premissa  Therefore,  where  the  declaration  contamed  eight  counts,  and  the 
fast  set  forth  a  demise  from  eighteen  perrons,  none  of  whom,  as  the  tenant 
stated  in  his  affidavit,  pretend  to  daim  any  title  to  the  premises ;  and  the 
affidavit  of  the  attorney  fi>r  the  phiintiff  stated  that  it  might  be  a  question  OA 
4be  tiialy  the  court,  on  motion,  struck  out  the  eighth  demise.  {Jaekaon  t. 
Jhidr2Cow.  602;  Jaduon  v.  iiieftfiKmd;  4  J.  R.  4S3.)  Where  the  plaintiff 
l^vs  evidence  of  title  to  two  aorea^  and  the  Supreme  Coxai,  by  their  ju^ 
fMB^  deeided  that  title  to  be  valid.  The  remedy  is  by  writ  of  error;  for,  the 
VBOord  shows  that  the  plaintiff  has  recovered  an  indefinite  quantity  of  land; 
.wbeieas,  he  ma^  have  taken  a  verdict  for  his  term  m  certain  premises,  de- 
ARihing  them,  and  for  the  defendant  as  to  other  premises,  also,  desoribog 
fhSBOr  sod  entered  his  judgment  aooording^y.  The  Judgment  being  entire^ 
jWa  w|Kde  Jodgmeat  was  reversed.  The  plaintiff  dedaied  in  one  ooont  for 
^yflbnal  .piaoes  of  land,  ernmeons  recovery  as  to  one,  therefore  the  entiie 
j^dgswut  must  be  revened.  Jb,  The  andent  rule  required  the  deeoriptioii 
/pC  the  premises  m  the  dedaration  to  be  so  certain,  that  the  sheriff  might 
know  from  his  execution,  eacacUy  of  what  to  deliver  possession.  But  the 
ssttled  mis  of  the  Supreme  Court  now,  where  a  general  verdict  is  given  for 
lbs  plsiDtifl;  ii^  to  restrict  bun  to  the  taking  of  possession  of  so  much  only  m 
J^gave  evidence  of  his  title  to  on  the  trial  (Seward  v.  Jackttm,  8  Cow. 
4X1.) .  Where  the  plamtiff  gave  evidence  of  title  to  two  acres,  and  the  Su* 
l^sena  Court,  by  their  judgment,  dedded  that  title  to  be  valid.  Thd  rems* 
^  is  by  wiiiof  eifor ;  for,  the  record  shows,  that  the  plaintiff  has  recovered 
as  Indefinite  quantity  of  land ;  whereas,  he  might  have  taken  a  verdict  for 
Iris  lem  In  certain  premises,  describing  them,  and  for  the  defendant  as  to 
sClisr  pwrniises,  also  describing  then^  and  entered  his  judgment- aooorduigly. 
.The  Jodgannt  being  entire,  his  whole  judgment  was  reversed.  The  plamtiff 
4sdared  in  cos  count  for  different  pieces  of  hind,  enoneous  recovery  as  to 
fm^  tiMrefore  the  eatire  JndgmeBi  most  be  revenad.    Jb,    If  there  had 
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Bei^jamin  Andersox  and  othebs  v.  Jackson  ex  dsv. 

Bell  and  others. 
V 

to  giFOthe  oouit  jurisdietkm,  aU  the  psities  must  be  oapsble  of  tdiig;  and 
the  reoord  must  show  afflmwtivel/  that  the  ooort  has  jariadietieiL 

Thompson,  J. : — ^The  case  is  put  entirely  upon  the  want 
of  jurisdiction. 

James  Jackson  cannot  be  considered  a  party  wiihia 
the  sense  of  the  constitution  and  the  act  of  Congress. 

All  the  parties  must  be  capable  of  suing.  Some  of  the 
lessors  are  citizens  of  New  York,  or  at  least  there  is  no 
nverment  of  citizenship ;  and  it  must  appear  upon  the 
face  of  the  record,  affirmatively,  that  the  court  has  juiii^ 
^icti<HL 

The  court  gives  no  opinion  upon  the  other  points. 

Judgment  reversed. 


Richard  Burr  v.  Edward  N.  (Jregory. 

The  fiKst  that  the  Bobject^matter  of  a  oontract  sought  to  be  enibroed  is  a  pat- 
antorigfat,  does  not  jMT  le  give  the  courts  of  the  United  States  Jurisdiotkm ; 
and  a  bill  filed  for  the  speciflo  perfbnnanoe  of  such  a  oontrsot»  nmst  oen- 
tain  avennents  to  show  that  the  oonrt  has  Jurisdiction. 

Thompson,  J. : — ^This  is  a  demurrer  to  a  bill  filed  for  a 
specific  performance  of  a  oontract  relative  to  the  transfer  of 
au  interest  in  a  patent-right  [1] 

{1]  It  is  a  matter  of  diaoretion  in  the  oourt^  whether  or  not  to  decree  aq^ 
4ifio  perfi>nD§noe ;  not  dependenti  however,  upon  the  arbitntiy  pleasun  ti 
^  «ourt|  but  regulated  by  geneial  rules  and  principle^  (Rogers  t.  3aimi§r% 
4  Maine  Rep.  92.)    When  a  oontract  in  writing  is  certain,  fiur  in  all  its  part% 


OF  THE  UNITEP  STATES.  4SX 

Buir  T.  Gregory. 

'  Tbe  all^ations  in  the  bill  fure : 
That  one  Burnap,  haying  invented  a  new  and  useful  inv* 

is  for  an  adequate  consideration,  and  is  capable  of  being  performed,  it  is  a 
patter  of  course  for  a  court  of  equity  to  decree  performance.  lb.  The  per- 
formance may,  in  a  proper  case,  be  decreed,  where  the  party  has  lost  his  rem- 
edy at  law.  lb.  But  negligence  in  the  performance  of  contracts  are  not 
thereby  to  be  encouraged ;  and  the  party  seeking  performance  most  show 
i^iat  he  has  not  been  in  iault,  but  has  taken  all  proper  steps  towards  perform- 
ance on  his  own  part,  and  has  been  ready  to  perform.  lb.  TVhere  the  bind- 
ing eflleacy  of  a  contract  has  been  lost  at  law  by  lapse  of  time,  a  court  of 
equity  will  grant  relief  where  time  is  not  of  the  essence  of  the  contract  lb. 
A  written  agreement  concerning  lands  may  be  enforced  in  equity,  although 
binding  only  on  the  party  to  be  charged.  lb.  The  court  \i*ill  not  compel  a 
specific  performance,  where  the  remedies  are  not  mutual,  and  where  thepar^ 
who  is  not  bound,  liee  by  to  see  whether  it  will  be  a  gainful  or  a  losing  bar- 
gain, to  abandon  it  in  one  event,  and  in  the  other  to  consider  lapse  oi  time  aa 
nothing,  and  daim  a  specific  performance.  lb.  A  bill  for  a  spedfic  perform- 
ance, by  a  T«ndor  against  a  purchaser,  is  not  to  be  dismissed  upon  the  mere 
ground  that  the  vendor's  title  was  not  perfect  at  the  time  of  filing  the  bilL 
The  Didch  Church  in  Garden  street  v.  Jfott^  7  Paige,  11.)  A  spedfic  perform- 
ance may  be  decreed  if  it  appears,  by  the  master's  report^  that  the  vendor  is 
in  a  situation  to  give  a  perfect  title,  except  where  tbe  purdiaser  has  been  ma- 
terially ii^jured  by  the  delay.  Jb,  A  party  having  an  equitable  titlo  by  <i 
contract,  complete  in  all  its  parts,  is  entitled  to  a  specific  performance  of 
oourse.  {Bucharmon  v.  Upshaw^  1  Howard,  84.)  The  specific  performanof) 
of  an  agreement  is  not  a  matter  of  right,  which  a  party  can  demand  flrom  a 
oourt  of  equity,  but  is  a  matter  resting  merely  in  tbe  sound  discretion  of  th^ 
court  (Tobey  v.  The  County  of  Bristol^  3  Story's  Rep.  800.) 
[  The  court  will  not  specifically  enforce  a  contract,  the  terms  of  which  are  so 
doubtful  or  ambiguous  that  they  cannot  be  understood.  But  where  the  con- 
tract has  been  partially  executed,  and  one  of  the  parties  has  derived  a  bene- 
fit ifbom  it,  the  court  will  try  to  discover  its  meaning,  and  will  enforce  it  ap- 
oording  to  the  probable  intent  of  the  parties.  ( Casey  v.  Holmes  etoL^  10  AlSk 
Repi  776.  Bills  for  a  specific  performance  are  addressed  to  the  sound  discre- 
tion of  tbe  courts  and  relief  will  not  be  granted  where,  under  all  the  drcoa^ 
stances  of  the  case,  it  would  be  inequitable  to  enforce  a  performance ;  but  the 
parties  will  be  left  to  their  legal  remedy.  Greater  latitude  will  be  allowed  tha 
defendant  in  resisting,  than  will  be  accorded  to  the  plamtiff  in  making  out  hja 
case.  lb.  Although  in  a  bill  for  specific  performance,  it  is  necessary  to  al- 
lage  a  performance  or  ofier  to  perform,  on  the  part  of  the  phiintifl;  it  is  not  &»> 
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directed  that  the  said  Joseph  May  should  attest  ibe  ; 
as  a  witness,  &c. 

To  this  replication  the  defendant  demUTSL 

The  decision  of  this  case  must  turn  on  Ae  questioiiy 
whether  the  matter  set  up  in  the  replication  relates  to  llie 
nature  and  oonstruction  of  the  contract,  or  to  the  remedj 
sought  to  enforce  it  The  rule  is  well  settled,  that  as  to 
the  meaning  and  intent  of  a  contract,  it  must  be  ooosftraed 
according  to  the  law  of  the  country  where  it  was  made  w 
is  to  be  executed.  But  as  to  enforcing  it  according  to  the 
law  of  the  country  where  it  is  sued,  the  lex  loci  applies  only 
to  the  nature,  validity  and  construction  of  the  contract,  and 
not  to  the  form  of  the  action,  the  course  of  judicial  pn>- 
ceedingsy  or  the  time  when  the  action  must  be  commenced ; 
these  are  governed  by  the  kz/ori^ll}  and  it  is  equally  weU 

^ 
[1]  The  law  of  a  place  where  a  oontract  is  made,  or  to  be  perftme^  ^  t» 
gorem  aa  to  the  nature,  validity,  oonstruction  and  effect  of  such  oootnct; 
that  being  valid  in  such  place,  it  is  to  be  considered  eqnaUy  valid,  and  to 
be  enforced  eveiywhere,  with  the  exception  of  ctses  in  whieh  tlie  ooatmol 
Is  immoral  or  nnjost,  or  in  which  the  enfordog  it  in  a  State  wovM  ba  l^ju- 
rioos  to  the  rights,  the  interest  or  convenience  of  saoh  State  or  its  cttM^n ; 
and,  on  the  contrary,  if  the  oontract  be  void,  or  be  disohaiged  by  the  law 
of  the  place  where  it  is  made  or  to  be  performed,  it  is  to  be  considered  at 
v(^d  or  discharged  everywhere,  and  to  be  enforced  nowhera  {Lod^tr. 
PhOpB,^  J.  C.  139;  8mUk  v.  SmUh,  2  J.  R.  98»;  Ruggkar,  AshrvS  Ibi 
t63;  TAofi^MOfi  V.  fefc&om,  4  lb.  286;  8Ib.l79;  iSKariB  v.  abpU^  1  Onr. 
193,  and  several  cases  there  dted,  pp.  106, 106, 107, 108, 109 ;  Van  SdimifA  r. 
Edwards,  2  J.  0.  355.)  Covenant  will  not  lie  hi  this  State  on  a  oontraot  to 
be  performed  in  Pennsylvania,  with  a  scrawl  and  word  seal  ih  the  hem  «4^ 
though  by  the  law  of  that  SUte  this  constitutes  a  seaL  {Amirtm  ▼.  Ar- 
rM;  4  Cow.  608.)  The  form  of  the  actios  relates  to  the  lemedy,  and  is  ijofr- 
ened  by  the  Ux  tod.  See  note  at  the  end  of  this  case.  Ik  A  aaia  of 
fooda  If  one  lawfully,  in  a  foreign  country,  sell  goods  in  a  maimer,  or  on 
grounds  which  would  not  be  kwfhl  here,  our  courts  wHl  uphold  the  asle. 
(Oranir.  iPLachUn,  4  J.  R  34.)  It  seems  that  the  validity  of  a  nolni&l 
piooess  of  a  foreign  bill  of  exchange,  depends  upon  ib»  k»  hd  tomimthm; 
aad  where  the  latter  rendert^aeal  neoessaiy,  the  protaat  moik  bevateaea^ 
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.mMeA  .that  the  Statute  of  Limitatioiia  is  a  matter  app»- 
tammg  to  the  remedy.    The  provisions  of  the  statute  and 

.  €r  it«3l  not  be  regarded  m  vAlid  daewherew  (Bastk  qf  Rochester  t.  Gray,  T 
HiU,  227.)  The  mode  of  authenticatiDg  a  foreign  protest,  so  as  to  make  it 
eTidence,  depends  upon  the  Uzfori;  and  it  seems  that  in  tliis  State  neither 
the  original  nor  a  copy  can  be  received,  unless  authenticated  by  the  ofiBdal 
seal  of  the  notaiy  who  made  if^  impressed  upon  some  tenacious  substnnoe  as 
rsqtted  at  eommon  law.  Ih,  An  exception  to  this  rule  maj,  perhaps^  bo 
aUewad^  where  the  protest  appears  to  hare  been  made  under  a  local  ]a«r,  by 
aa  officer  who  had  no  seal.  Ih,  The  rate  of  interest  is  governed  by  the 
law  of  the  place.  {Fanning  y,  Conaeqya^  17  J.  B.  611.)  So^  the  liability  of 
a  party  to  negotiable  paper.  {Hidce  v.  Br<non^  12  J.  B.  142,  143.)  A  note 
TOid  for  usury  in  Ifassachutotts^  is  so  here.  ( Van  Schaick  v.  Edwards,  2  J. 
0*  355.)  But  foreign  revenue  laws  will  not  be  noticed  here ;  and,  accordingly, 
%  foreign  contract,  void  for  want  of  a  stamp  where  made,  will  not  for  that 
reason  be  held  void  here.  {Ludlow  v.  Van  Benudauar^  1  J.  B.  94.)  Hor 
shall  the  pemd  laws  or  laws  of  forfoiture  in  one's  country  operate  upon  his 
rights  or  liahilities  m  another.  {ScowOa  v.  CanfiM,  14  J.  B.  338.)  Personal 
I  follow  the  person.  Thus  when  young  men,  prodigals,  married 
,  Ao,  of  a  country,  are  considered  subject  to  curators  by  the  law,  or  un- 
able to  oontractk  they  are  to  be  so  considered  elsewhere,  both  in  their  rights 
'■addisabUitie8;3DaU.375,376.  (T^mpftrnv.  ^eicAam,  8  J. R.  189.)  Au- 
thoritiBS^  sbowipg  that  a  case  shall  be  explained,  Ac.,  by  the  law  of  ^a 
place  where  it  is  to  be  performed;  and  the  rules  by  which  we  &re  to  deter- 
mine the  phuse  of  performance.  {Luiiom  v.  Van  Senseelaer,  IJ.  R.  94 ; 
BmUhY.Smilh,  2  J.  B.  235;  Thompson  y.  Keleham,  8  J.  R.1S9;  Fanning  v. 
OMMegiMi,  17  J.  B.  511;  SherriU  v.  Ifopkms,  1  Ck)w.  103.  108.)  The  dia- 
cfaaige  oC  or  defence  against  a  contract,  in  the  place  where  it  is  made  or  to 
be  peifoiBied,  is  the  same  eveiywhere.  Thu&  if  infonoy  be  a  defence  against 
ft  oontraet  made  in  Jamaica,  it  is  so  here.  {Thompson  v.  Keicham,  8  J.  B. 
1S9.)  It  was  formerly  held,  that  a  discharge  under  an  insolvent  law  of  this 
8tate^  was^  upon  the  express  words  of  the  statute^  a  discharge  from  all  con> 
traot^  wherever  made ;  Fenniman  v.  Meigs,  9  J.  B.  325 ;  but  that  case  has 
been  oveimled  as  unconstitutional  by  MMiUan  v.  iT^ie^;  4  Wheat  U,  i09^ 
and  the  operation  of  the  kx  lod  coniradus,  restored  in  all  its  force.  (Uicks  y. 
OMUss,  7  J.  &  297,  312;  Mather  v.  Bush,  16  J.  B.  233;  Sherrmv.  Hop* 
lama,  1  Cow.  103.)  But  a  statute  of  the  United  States  may  still  give  a  uai* 
venal  etfect  to  a  disdmrge,  without  regard  to  the  place  where  tlie  contract 
«M  made.  (Mwrray  v.  De  Bottenham,  6  J.  Ch.  B.  52 ;  Harrison  v.  Sterry,  5 
CBMb.  2^%  and  4  J.  B.  488.) 
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1827.— Efillej  ail.  J^okMLOX  teiL  Fbwkr  «t  iL 

tbo  ^na  of  the  jies^  look  to  <ha  lemedf  odIj.    3Sift;|iai^ 
igia  bar  of  the  aotion^  and  doea  not  opeate  as  as  mrtiw 
gaishment  or  satis&ction  of  the  contract    It  is  upon  tfada 
ground  that  a  new  piomiae  without  any  oonrndgralkm  wBl 
take  the  case  out  of  tlie  statute. 

AndthecourtB  of  the  United  States  alwajrs^  apply  die 
statute  of  limitations  of  the  State  when  the  court  sits,  and 
£i4opt  the  same  rule  of  oonstruction  that  p^vaU^  in  tba 
State  eourt^a) 

The  defendant  mnst^  therefore,  have  judgment  iipoii  ii» 
demurrer.  [1] 

(d)  2  Maa.  84;  1  Cunefl^  402;  8  Johna  189.  194;  U  Wheat  365;  12 
Wheat  340,  349,  350;  1  Peters,  359. 

■.*» 
(1]  See  iliam  ex.  denL  JMar  ▼.  AradiMi  F^OiM'k  Bepk  Y«oL  I,  |L 
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^4MU£L    ELelLET  odk  JaJCES   JaOKSON  BX  DClf^  TmK 
DOBIUS  FOWLEB  ET  AL. 

Jm  flfeotnsent,  in  order  to  make  persons  lessors  in  the  action,  aa  interest  o^ 
tatadsting  title  in  the  premises  need  not  be  shown.    It  is  snfflcient  that  the 
'drcamstances  of  the  plaintiff  *k  case  require  that  they  should  he  made  ' 
kMors. 

This  was  a  motion,  on  behalf  of  the  defendant,  for  aa 
o^der  to  striko  oat  &om  the  declaration  in  ejectment  tba 
counts  upon  the  demises  of  Thomaa  Gowper  Hialn  ihmL 
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U%1 .— KeDe j^  ada.  JaoiOMi  ex  dteu  Fffwler  et  aL 

r  oliieiSr  lenosB  of  tlse  plabAifl^  on  ibe  ground  that  the 
fhintiff  had  no  anthoritj  to  use  their  names  as  lesson^ 
«nd  ibat  they  had  no  interest  or  subsisting  title  in  the 

[1]  Iha  pUintiff  m  c||eetiiMDtk  iini8ii«Q0T«r  o^ 
and  not  oa  the  wetknefli  of  bis  advaoHyhL  (JSUon  ▼.  i>oei  6  iUack£  Itepb 
t41;  OidiMon  r.  GarnU^  3  Homph.  G29;  Wbm  t.  C^fe^  Walker'i  B«^ 
UA)  Tb»  i^iUntiff  in  «jeotinMit  mmit  sboir  a  eomplete  title^  and  identify  tlM 
)aii&ui  aooordance  theiewith;  and  when  the  oomt  insimetod  tfaejar^  tbal^ 
toi<hntatwenoe  of  aiijr  pnoofef  title  to  the  k&d  in  eoiHnm>i»y,  on  the  part  ef 
4ha.  defendantu  he  had  no  right  to  oompWii  of  «i^  adjoBtanent  betweM  the 
taKV  of  the  plouitiffaBd  the  peraon  thraiig^  whom  the  lessor  of  the  plaintfir 
ritimnd  as  to  the  particluar  land  the  TendQe  of  the  lessor  designed  oonTejSan^ 
and  that  the  land  he  designed  ooayejrhig  was  in  fkctthat  which  wasaotnsij^ 
•OBvejed,  it  was  held  emmeonsi  (ifcAoMa  ▼.  McChdft^  9  Smede's  h  liank^ 
Bepk  34L)  A  Judgment  ftr  the  phJntiff  in  ejeekaaent;  genendlj  terminates  bO 
jBaanpytifln  inSvror  of  the  deloBdaBt'te  title^  atising  ftom  prior  poswatofc 
(Jirturm  ex  dem.  BiXk  t.  TtOk^  9  Cow>  Bepi  283,)  PosBession  of  hmd  bf  * 
yartif  claiming  it  as  his  own  in  fSM,  is  prima /ocm  STidenoe  of  his  ownersUlp 
•Mlsaizmof  theinherltanoe.  (fiioiU'dY^.  WStfimiMelaL,  7  ITheat  Rep.  6#.) 
M  possession  alone^  nnexplained  by  ooUateml  oireumstuicefl^  evidenoes  no 
ttONr  then  the  mere  fact  of  present  oooupalion  by  right;  the  law  wfll  not 
pwaawa  a  wnmg»  sad  a  mere  possession  is  Jost  as  consistent  with  a  prassarfe 
lataiest  under  a  lease  for  years  or  for  liih  as  in  fee.  It  most  depend  on  liia 
aaUstaiaLcireumstanoeB  what  ia  the  qnaUty  and  extent  of  the  hiterest  clahned 
hj  the  party  t  and  t»  that  extent  only  will  the  pieemnption  of  h»w  go  in  Ui 
taoE.  The  dedaratiocs  of  the  par^  while  in  posaesrion,  equally  wttb  faia 
aoU^most  be  good  e?ideooe fiir  this  purpose.  If  hedaims  only  an  ealata 
teift^  and.  that  is  eonsisfeent  with  his  posseasion^  the  law  wiQ  not,  upon  ttie 
iwm  fiust  of  his  poeacaoiaa,  «littdge  him  to  be  in  under  abagher  right  or* 
larger  estate.  (^iMrciT.  ]VWon#e<aiL»'l  Wheat.  Bep^  106, 106.)  Ifapailr 
b^  In  under  title»  aad»  by  mistskeof  law,  supposes  himself  possessed  of  a.tafl» 
estate  in  the  lands  than  really  belongs  to  him»  the  law  will  a^iudge  hiaiift 
pooKssionof,  and  remit  bun  to  his  foil  ris^t  and  title.  For  a  mistake  of  lair 
shall  net  in  suoh  case  pniiadioe  the  right  of  the  party,  and  hispossossisa, 
thefefi>r9i  must  be  held  ooNeztensive  wilh  his  right  (Bkofrd  t.  WHBABom  at 
al»  7  Wheat  Bep.  106.)  PoaaesEioii  ou|^t  no*  to  be  ousted  without  a  olsa* 
titie  m  the  plaintifl;  espeeially  where  it  hss  been  upheld  bytiie  State  tribonala 
(^^rasioaV  Imn  ▼.  Bowmaar^  6  Wheat  Bep.  530.)  Where  there  is  an  ambig- 
uiyla  the  title uader  whieb  the  plaintiff  ia  cjeotment  elaima,  it  ooghtnolta 
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1 827^— Xelley  mI&  ■  Jatitam  ex  denu  Povrler  «l  «L 

The  motioii  was  made  on  an  affidavit  of  the  diftinbarf| 
Bteting  that  he  was  informed  and  believed  that  the  iiaid  ks- 


reo^vo  the  broadeflt  cotiatnietioii  agidiMt  a  party  in  actual  ] 
a  legal  title.  {PftsUm'e  heirs  r.  Boumtar,  6  Wheat  582)  Aetnal 
10  prima  fade  evidence  of  a  legal  title.  {Jiuk»n  ex  dem.  Siewori  ▼.  il»fl| 
4  Cow.  Rep.  602.)  In  ^ectment,  poBMnkm,  accompanied  widi  a  daim  of 
ownerahlp  in  fee,  is  prima  fade  evidence  of  socfa  an  estate.  In  andi  oaae  il 
is  not  the  poaseflBion  alone,  bat  that  it  is  aooompanied  with  the  diim  oflha 
fee,  which  gives  this  effect  by  constractioo  of  law  to  the  acts  of  Ifae  partloa 
{Jackaan  ex  dem.  Sparkman  v.  PHtrler^  1  Paine's  Repi  457.)  Bot  snob  i 
is  limited  to  the  claim  actually  made,  and  a  claim  of  a  different  kind  i 
afterwards  be  set  up  lor  the  pnrpose  of  aiding  the  first  Ih,  As  where  000 
diaimed  a  tffle  by  an  Indian  deed,  confirmed  by  an  agent  of  the  British  gsr* 
emment,  who  could  not  lawfully  have  confirmed  it;  it  was  held,  thai; no 
other  deed,  and  no  other  kind  of  confinnation  conld  be  set  op  to  he|p  tiw 
possession,  and  that  any  presumption  of  the  existence  of  a  deed  was  to-be 
confined  to  such  a  one  as  was  originally  asserted.  lb.  Where  A.  0WBa4  * 
patent,  and  B.  owned  another  patent  aiyoining,  and  in  the  looatioa  under 
their  respective  patents,  A.,  by  a  mistake  in  k>catfaig,  curtsiled  his  palant  oft 
the  side  of  B.,  in  consequence  of  which  B.,  though  he  loostod,  at  firsts  on  ttw 
true  line,  afterwards  claimed  up  to  A«'s  location,  and  deeded  a  supposed  gars 
between  the  patents ;  held,  that  A.  was  not  eondnded  in  action  of  cjeotmeny 
but  might  recover  against  one  claiming  a  part  of  the  supposed  gore  undar  ftm 
title  of  B.  {JacksM  ex  dem.  GiUHand  etalr,  Woodm^eiaL,  1  Cow.  Esp. 
976.)  And  though  A.  actually  give  conveyances  of  his  land,  SDOOttBiy  to 
noh  mistsken  location,  he  will  not  be  conolnded  in  ralatioQ  to  any  pennoa 
other  than  those  to  whom  he  has  thus  conveyed.  Ih.  An  aoquiesoeBca  Ar 
a  period  of  five  years  in  a  boundary  line  between  two  adjoining  k>ts  in  a  i^ 
tage  or  city,  where  there  was  no  express  agreement  settling  the  Une^  and 
where  the  parties  evidently  acted  under  a  mistake  as  to  the  true  looslien,  irffl 
not  bar  Hie  party  whose  lot  has  been  encroached  upon  from  maintalnhiif  aa 
action  of  ejectment,  although  the  other  party  has  erected  a  vahiable  buildbg 
extending  beyond  his  lot  to  the  erroneous  line.  (Kipp  ▼.  ForUm^  19  W^n. 
127.)  But  after  twelve  years*  aoquiesoence^  a  party  who  has  aided  in  the 
survey,  conformably  to  which  the  k>cation  is  made,  is  bound  by  it;  and  to 
Mnd  hkm,  it  is  not  necessary  to  show  that  with  a  flill  knowledge  df  the  nis* 
take,  he  expressly  agreed  to  abide  by  the  location.  {Jackson  r,  iTGbMiefl^ 
13  Wend.  42 1 .)  Long  acquiescence  in  an  erroneous  locatkm  will  authifiso 
a  Jury  to  find  that  the  plahtiff  had  agreed  to  a  location  different  fi(m  Aat 
given  by  his  deed ;  and  whether  the  plaintiff  knew  his  rights  or  nMi  aaoh 


OP  THE  UNITED  STATES.  4i^ 

IMI.^— £«U^  ads*  Jacksm  ex  dem.  Fowler  et  «L 

aDrs  bad,  before  the  oommencement  of  the  suit,  coDVj&jed 
the  piemiaeB  in  qaeation  by  deed  to  John  Jacob  Afitor;  and 


leofttion  or  aoquiesoenoe  will  cobclade  him.  (JMMfe  t.  Mogers,  13  Wen.  636 ;  ' 
JMwftf  V.  Adanut  6  Wen.  467;  JPCormick  v.  JBammnf  10  Wen.  104;  n- 
vened,  see  ^danw  y.  RockwOl,  16  Wen.  286.)  The  dedantionfl,  as  well  u 
the  acte  of  perUeS)  are  bompetent  evidence  upon  the  question  of  location.  /& 
The  reveraal  in  this  caae  was  on  the  ground  of  the  two  general  application  of 
tiie  deetrine  of  aoqniesoenoe.  The  lands  disputed  were  in  a  state  of  nature, 
and  there  was  no  other  occupation  of  them  than  the  occasional  cutting  down 
of  treea  and  drawing  away  of  timber.  The  question  of  acquaesoence  arising 
from  the  maintenance  of  a  division  fence,  and  occupation  in  conformity  to  it| 
oaanot  be  determined  by  the  Judge ;  but  must  be  submitted  to  the  jniy  under 
mob  instruotionfli  as  to  the  law  of  the  case,  as  the  judge  thinks  proper  to 
give.  {BradHreet  v.  PraU^  1*1  Wen.  44.)  Xfme  covert  is  not  bound  by  the 
•o^iieBcence  of  her  husband  m  an  erroneous  Ime,  dlvidmg  lands  owned  by 
her  from  acJ(joining  lands.  lb.  The  rule  is  not  invariable,  .that  a  crooked 
fmoe  will  be  regarded  as  a  boundary  fixed  and  acquiesced  in  by  the  owners 
of  adyohiing  lands^  although  it  has  been  continued  kit  thirty  years.  (Lamtb 
▼.  Ooe,  16  Wen.  642.)  In  a  dispute  relative  to  the  true  line  between  acUoln« 
fair  tracts,  the  fiict  that  Uie  owner  of  one  of  them  directed  his  agent  not  lo 
•  aril  any  lands  within  the  disputed  lines,  and  omitted  to  pay  taxes  due  on  the 
dlaputed  lands^  are  not  such  evidence  of  acquiescence  as  will  condnde  him 
from  subsequently  aswrting  his  right  to  the  lands.  {Vash  Wytk  v.  Wrighi, 
16  Wen.  168.)  The  doctrine  of  acquiescence  as  laid  down  in  Adame  v.  Bock' 
tssfll  16  Wen.  286,  reiterated  and  confirmed.  Ih,  If  A.  conrey  to  E,  and 
afterwards  convey  or  release  the  same  land  to  C,  who  is  in  possession,  and 
ott  aotioa  of  cgectment  is  brought  against  C.  on  the  demise  of  A.,  and  B.  the 
plafaitiff  cannot  recover  <hi  the  demise  of  A.,  who  is  esU^ped  by  the  eubse* 
quent  deed  to  G. ;  and  if  the  deed  toB.  were  vmd,  by  reason  of  an  adverse 
poaseBsion,  he  must  also  fril  on  that  demise.  (Jadaon  ex  dem.  Lathrop  et  dL 
▼«  JDmwmtt  9  Johns.  Bep.  66;  same  pc^t,  Jackeon  ex  dem.  AmiieU  v.  WkedBT, 
10  Johns.  Rep.  1 64.)  A  patent  for  unimproved  landa^  no  part  of  which  was 
itt  the  possession  of  any  one  at  the  time  It  issued,  gives  l^gal  seizin  and  con* 
ttmctive  possession  of  all  the  land  within  the  survey.  {FtyUm  v.  SHIhf  5 
Peters'  Rep.  486.)  As  between  the  holders  of  general  or  common  land-war- 
rants^ there  is  no  priority  of  right  to  locate ;  this  warrant  is  a  mere  authority 
to  the  proper  officer  to  make  the  survey ;  and  the  oertiflcate  is  the  inception 
ff  title,  to  which  the  patent,  when  issued,  relatea  (Gtmal  Co.  y.  BaOroad 
iGoki  4  Gill  t  Johns.  Rep.  1.)  Where  a  plainiiff  relies  on  a  docomentaiy  proof 
of  title,  a  complete  title  mnsi  be  shown;  and  if  a  material  link  be  wanting^ 
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diat  TheodomtiB  Fowler,  the  other  letisor  of  die  phdnlH^ 
blsdmed  tide  under  the  said  Aster ;  and  that  he  waa  hM 

informed  and  believed  that  the  names  of  the  said  lessors  of 
the  plaintiff,  except  Theodosiue  Fowler,  had  been  xmA 
jtrithont  their  knowledge  or  consent,  and  that  they  did  nol 
claim  any  title  or  interest  in  the  premises. 

The  affidavit  of  Theodosius  Fowler  was  read  in  oppoai^ 
tion,  stating  that  he  claimed  title  to  the  pr^oaises  in  que»» 
tion  under  a  deed  &om  the  other  leesors  of  the  plaintiff  to 
ftdd  Astor,  ind  that  he  had  been  informed  and  believe^^ 
that  the  defendant  or  his  counsel  had  stated,  as  one  ground 
of  defence  in  this  cause,  that  at  the  time  of  the  execution 
df  said  deed  the  premises  in  question  were  in  possession  ot 
persons  claiming  title  adversely  to  the  title  of  the  saM 
grantors ;  and  that  the  counts  moved  to  be  struck  out  of 
flie  declaration  were  inserted  by  the  advice  of  the  dq)0- 
nent's  counsel. 

D.  Webster,  K  Van  Buren,  and  &  A.  thtlcoU,  for  the  dfr 
fendant,  insisted : 

That  by  the  affidavits  before  the  courts  it  appeared  that 


tttdoaomeiiiiaiy  proof  Should  be  ezehided  fi>om  the  Jnij.  (i/mJMitv*J 
a  fitemntVi  Bflp.  6a.)  Ilisiwt  iocy^pooaabletiiafcUMi^amtf  8l¥vai4ri^ 
a  peifect  iii(l«fo«aUe  eeteto  m/ee  nn^  to  antboriae  a  w»Y&y  tigi^kuAim 
who  oon  oeteblish  no  legal  right  either  of  property  or  poasesBioii.  (Ltmia  t< 
GogiuU,  3  8tOTrart  and  Porter's  Rep.  184)  The  pUOntiff  in  ejectment  relied 
OB  a  Judgment  ia  partition  only,  and  that  beingToid,  it  ves  beM,  the*  hi 
^onld  not  reoover,  in  Moh  ease,  bis  ondirided  sharei  withowt  dedncwg  a  fe^ 
Ate  tMo,  aft  if  no  aach  judgment  of  partHiea  had  been  entered.  (iMkma 
eoE  deoL  ita^atetioR.  v.  jBrvttm,  3  Jobna  Bep.  459.)  Where  the  pbuatifl;  lit 
ID,  action  of  ejeetment^  oommenoed  in  1809,  showed  title  by  a  rdeaae,  madi 
la  1767  in  partition,  to  eigbteentventletfaa of  the  piemisea m qneafitti^ aa4 
prared  by  vitnesse^  thataU  the  lota  in  the  patent  so  di¥ide<|,  with  whUd 
they  were  aoqoafoted,  were  held  agreeably  to  thai  partitieot  aad  noeotalfea^ 
lag  title  in  the  two  remaining  pat^nteea  appearing;  hdd^  tiict  ^  iriflht  IngnHy 
be  Infbrrod  that  the  leasor  had  a  peffect  title  to  the  wholOi  {Jkm  endattk 
ffibUM  aal  ▼.  Ca$njMl,  19  Johw.  Rep.  47»0 
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Aa^lefiitira'nrliofie  demises  irare  objected  to  luid  no  JAleraft 
(a  the  premises  al  the  cozomeQcemesi  <tf  the  soxt  nor  «t 
<}iia  timei  and  that  their  names  bad  h^XK  used  without  wj 
flitbontgr  from  them.  It  had  been  oAien  ruled  im  the  Stal^ 
MttrtSy  that  one  eould  not  be  made  a  lessor  unless  he  hada 
wteisting  interest  ;(ii)  and  the  oa^es  cited  establish  the  rule 
tiiat  the  plaintiff  is  bound  to  go  further  than  a  statement 
cf  a  probable  tidei  and  ^ow  that  the  lessor  aetuaUj  had 

2*.  A.  MnmeU,  Jwlg^  PJaU,  J.  a  Hojfmm,  D.  R  QgdM^ 
md  T.  J.  Oakky^  contended : 

That  although  the  general  rule  was,  that  the  Ies9or  must 
iM^Te  a  subsisting  titte,  yet  the  courts  had  alwnys  made  ex* 
mpioTA  to  it,  according  to  the  circumstances  of  different 
friseSk  Whenever  it  has  been  required  for  the  attainmenit 
of  justice,  the  rule  has  been  relaxed.  In  this  case,  Fowkr 
<daims  under  Astor,  the  grantee  of  those  lessors ;  and  he 
Ktates  that  he  apprehends  that  the  defepadant  means  to  shoiTi 
4kat  the  deed  to  Astor  was  inoperatlye  by  means  of  an  adr 
Terse  possession  at  the  lime  it  was  made^  To  meet  this  di& 
&ulty,  if  it  should  exisl^  justice  requires  that  the  grantors 
should  be  made  lessom;  for  if  Fowler  fiuils  to  recover  on^ 
Vm  own  d^nise,  \fj  reason  of  the  advetse  possession)  a  BSr 
ODTety  may  be  had  on  the  demises  of  the  gra2itor8.(6)  If 
there  is  a  good  reason — as  there  is  here — ^to  use  the  name$ 
of  Ihe  lessors^  their  consent  is  unnecessary. 

•  Thompson,  J. : — ^The  court  entertain  no  doubt  on  the 
present  application,  and  think  it  unnecessary  to  examine 
the  cases  cited.    Without  pronouncing  how  far  this  court  is 

(•)  Jockmm  v.  Ckioer^  10  John.  Bep.  368 ;  Jac&iofi  y.  Richmond^  4  Id.  483; 
a  Id.  S69;  1  Ck>W9n't  Bep.  156,  159;  3  Id.  357;  1  Calnes'  Bep.  20;  1  Joha 
Ck  302;  Cdeman'8  (X  102. 

^)  Jackion  v.  Vrecknbergh,  I  John.  Rep.  159 ;  5  Id.  480. 


^HH  OmCUEP  OOUKP 


1827.— Ke&ay  Ada  Jadona  ex  dem.  Eowler  et  aL 


bound  by  the  authoritj  of  the  cases  decided  in  the  State 
courts,  it  is  intended  in  this  case  to  conform  to  those  deoi- 
Bions.  It  is  objected,  first,  that  no  authority  is  shown  to 
use  the  names  of  the  lessors;  but,  in  our  judgment,  the 
plaintiff  must  necessarily  have  such  authority.  His  affida- 
vits show  satisfiu^torily  that  Fowler  claims  title  under  these 
lessors  by  means  of  the  deed  to  Astor.  His  power  to  use 
their  names  is  derived  from  the  deed.  They  would  not  be 
allowed  to  object  to  the  use  of  their  na;mes,  if  they  attempt- 
ed.to  do  it  The  only  relief  the  court  would  afford  them 
would  be  to  indemnify  them  from  costs.  This  power  re- 
sults from  the  nature  of  the  operation  of  the  deed.  The 
plaintiff  could  not  assert  his  rights  without  using  the  deed. 
With  regard  to  the  second  objection,  that  these  lessors 
have  no  title,  it  is  sufficient  that  the  circumstances  of  the 
plaintiff^s  case  require  that  they  should  be  made  lessors. 
Wherever  this  is  the  case,  the  State  courts  do  not  require 
that  an  interest  should  be  shown.  In  ejectment^  the  courts 
always  control  the  action  so  as  to  attain  justice.  We  can 
see  here  no  object  in  making  these  persons  lessors,  but  to 
try  the  title  fairly.  It  is,  in  almost  all  cases,  necessaiy  that 
the  plaintiff  should  make  use  of  the  title  of  the  grantor 
and  grantee.  Perhaps,  if  the  defendant  chooses  to  stipu- 
late not  to  avail  himself  of  the  adverse  possession,  we  may 
order  the  demises  to  be  struck  out 

Motion  denied. 
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CIRCmT  COURT  OF  THE  UNITED  STATES.  ^ 


MARCH,  1832. 


I 

The  United  States  v.  James  Gallaohbb. 

The  22d  section  of  the  Crimes  Act  of  March  B,  1825,  (1  L.  V,  S.  401,)  pro- 
-vicUng  for  the  punishment  of  assaults  with  dangerous  weapons!,  oontem* 
|»Iate8  a  misdemeanor  and  not  a  felony;  and  in  an  indictment  under  the 
aet  for  such  an  offence,  it  is  not  necessary  to  charge  that  the  assault  urn 
committed  feloniously,  or  with  intent  to  perpetrate  a  felony. 

The  prisoner  was  indicted  under  the  22d  section  of  iJie 
Crimes  Act  of  3d  March,  1825.(a)  The  indictment  charged 
'*That  the  prisoner,  Gallagher,  on  the  high  seas,  with  a 
dangerous  weapon  called  a  tormentor,  (being  a  meat-hook,) 
held  in  his  right  hand,  in  and  upon  Isaiah  Hartless  did 
make  an  assault^"  &c 

Moved,  in  arrest  of  judgment^  that  the  indictn^ent  was 
bad,  in  not  charging  the  assault  to  have  been  committed 
"^oniou^Zy,"  or  with  an  intent  to  perpetrate  a  felony ;  that 
the  mere  use  of  a  dangerous  weapon,  abstracted  from  the 
'intent"  with  which  used,  was  not  contemplated  to  have 
been  made  a  ^^  felony  ;"  that  the  22d  section  had  in  view  the 
use  of  a  dangerous  weapon  with  a  felonious  intent,  and  in- 
tended generally  to  punish  "  felonious  assaults."  The  phrase* 
ology  indicated  this  classification.  All  the  other  assaults 
named  were  "  felonies,"  and  the  word  "  other,"  in  the  sen-'' 
tence,  "  Shall,  with  a  dangerous  weapon,  or  to  perpetrate] 
any  other  felony,"  supposes  "  the  intent  to  commit  a  felony  ", 
as  necessary  to  be  charged  on  an  assault  with  a  dangerovi 
weapon. 

(a)  YoL  yn,  I.  U.  a  40L 


««8  dBCtllT  COURT 

In  support  of  this  oonstructioii,  the  view  taken  of  the 
22d  section  by  the  chairman  of  the  Judiciary  Committeei 
Mr.  Webstery(a)  was  referred  to,  who  remarks,  "  That  no 
provision  had  been  made  £>r  that  class  of  offences  called 
^jatoniom  aasavMs^^  for  want  of  which  it  had  actually  hiq> 
pened  that  a  sailor,  who  cut  the  throat  of  his  captain  with 
^araaor^ftom  ear  to  ear,  could  receive  no  punishment 
whatever,  because  the  captain  had  recovered." 

That  the  omission  in  the  indictment  was  fafcal^  2  ^aL 
JP*  a  170,  184;  Staxk.  Crim.  PI  eh.  4,  pp.  80,  242,  were 
^mked. 

After  advisement,  the  court,  by  Thobipson,  J.,  decided, 
that  the  phraseology  of  the  22d  section  was  not  free  fiK>m 
obscurity ;  but  the  court  were  of  opinion  that  the  act  con- 
templated a  misdemeanor,  and  not  a  felony,  in  providing 
for  an  assault  with  a  dangerous  weapon.  [1] 
'  That  the  indictment,  therefore,  was  well  enough. 

The  prisoner  was,  accordingly,  sentenced. 

J.  A.  Hamilton,  fbr  United  States. 
W.  Q.  Morton,  for  prisoner. 

(a)  1  Gales  ft  Sea.  339. 


.  fl]  la  North  CaroUaa)  the  court  maj  inflict  a  fine  onlj  npon  one  < 
of  an  assault  and  battery,  with  intent  to  kill ;  thej  are  not  bound  to  i 
(Stole  y.  Roberta^  1  Hayw.  Rep.  176.)  If  one  man  deliberate! j  kills  aaotlwr, 
%  pnTTent  a  mere  trespass  on  his  property,  whether  that  trespass  oooU  er 
^mMi  not  be  otherwise  prarented,  it  is  murder  ^  and  oonseqinol^  an  i 
Wtk  intent  to  kill,  cannot  be  justified,  on  the  ground  that  it  was  i 
to  prevent  trespass  on  property.  {State  y.  Morgan,  3  Iredell,  186.)  A  i 
shall  not  eyen  in  defence  of  his  person  or  property,  except  in  extreme  i 
endanger  human  life,  or  great  bodily  harm.  IIk  In  cdminal,  as  in  eM 
mtm,  Iftfaere.be  am  asaaalt^H  oanoot  be  jnstlfled,  other  than  by  Bhowioraps* 
dally,  all  the  ^circumstances  idiich  render  the  act  rightful ;  and  the  waSUimtf^ 
of  the  alleged  justification  is  a  matter  of  law.  Ih, 
In  Pennsylyania)  an  aaaanlt.  and  batloiy  wilh  intent  to  commit  a  a^ltil 
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.  ofEMoe,  M  rape  or  jnvudor,  or  an  attempt  to  oommit  the  crime  against  nature, 
offences  in  their  nature  infamous,  would  fiill  within  the  class  of  offences  ^ 
'flcribed  in  the  fourth  section  of  tlio  act  of  the  5th  April,  1790,  as  offences  not 
o^ital,  for  which  by  the  laws  in  force  before  the  act  to  amend  the  penal  laws 
of  4biB  fitato.  burning  in  the  hand,  cutting  off  the  ears,  placing  in  the  pilloiy, 
wh^ping  or  imprisonment  for  life,  was  or  might  be  inflictccL  Offences  of  this 
description  might  be  punished  by  imprisonment  at  hard  labor  for  any  texm 
not  exceeding  two  years,  at  the  discretion  of  the  court,  in  pursuance  of  ^e 
fourth  section  of  the  act  of  5th  April,  1 790 ;  and  by  the  ace  of  4th  April,  1807, 
the  time  is  extended  to  a  period  not  exceeding  seven  years.  The  court,,  in 
giving  the  opinion  in  ScoU  v.  CommonwedUh,  did  not  decide  upon  the  proper 
punishment  for  an  assault  and  battery  with  intent  to  kill,  but  simply  dettf^ 
mined  that  this  offence  did  not  subject  the  party  to  the  punishment  pro- 
nouaoed  in  that  case.  (6  Scrg.  &  Bawle,  227.)  It  was  not  usual  in  Fennajl- 
vania,  (nor  ever,  it  is  believed,  exercised  before  the  act  for  reforming  the  pe- 
nal laws,)  to  inflict  whipping,  the  pillory,  or  imprisonment  for  life,  or  other 
ignominious  corporal  punishments,  for  any  assault,  whatever  the  intention 
might  be,  unless  committed  with  very  atrocious  designs  on  the  person,  as  with 
intention  to  murder,  ravish,  or  commit  the  unnatural  crime ;  and,  therefore, 
the  fi>urth  section  of  the  act  of  5th  April,  1790,  and  the  act  of  4th  April,  1807, 
do  not  authorize  imprisonment  at  hard  labor  to  be  inflicted  for  an  assault  with 
intent  to  steal  from  the  pocket  of  another.  (BogtrB  v.  Com,  5  Sergeant  k 
Bavle,  463.) 

In  Alabama,  an  indictment  under  the  2d  sec.  16th  dL  of  the  penal  oode^ 
fin-  an  assault  with  intent  to  kill,  must,  within  the  terms  of  the  act^  allege.that 
the  individual  assaulted  was  a  wliite  person ;  and  an  mdictment  which  does 
not  contain  that  allegation,  cannot  be  aided  by  a  verdict  findii^  the  tact  affism- 
ntively.    (NdsonY.  State,  6  Ala.  Hep.  394.) 

When  a  slave  is  indicted  for  an  assault  on  a  white  person  with  intent  to 
Ml  cmd  tmrdeTf  and  the  verdict  is  "  guilty  of  an  assault  with  intent  to  kill " 
only,  it  is  eonsidered  a  finding  of  guilty  only  so  tar  as  it  is  expressed,  and  not 
guilty  of  an  assault  with  intent  to  murder.  But  it  is  a  capital  offence  for  a 
slave  to  assault  a  white  person  with  intent  to  kill,  although  if  the  intention 
liad  h9tn.  consummated,  the  killing  would  have  been  manslaughter  only. 
{jtTaae^v.  ^tcUe^  6  Ala.  Rep.  483.) 

In 'the  case  of  a  white  person  such  a  verdict  only  amonnte  to  a  conviction 
of  assault  and  battery,  and  a  sentence  to  the  penitentiary  is  erroneous.  An 
Indiclmeiit  which  charges  both  crud  and  «»udtui2punishmcnt  of  a  slave  is  not 
bad  ibr^ii|klksity,  although  the  statute  declares  that  "  no  cruel  or  unusual 
puniahnant  shall  be  inflicted  on  a  slave,"  but  it  is  not  enough  that  the  indiot- 
ment  sliould  pursue  the  words  of  the  stetute,  it  must  steto  what  pnwHhiiient 
was  inflioted.    (8  Ala.  Rep,  313 ;  6  Id:  664.) 

Vol.  IL  29 
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In  Ocorgia,  the  black  act  of  9  George  I.,  is  not  in  force,  and  an  indictment 
for  an  assault  with  intent  to  murder,  is  the  proper  mode  of  prosecuting  o^ 
fences  which,  in  England,  came  under  that  act  {State  v.  CampbtU,  Charit 
166.) 

In  Tennessee,  the  statute  of  1820,  c.  9,  does  not  limit  prosecutions  for  as- 
saults with  intent  to  murder  to  twelve  months  from  the  commiamon  of  the 
offence.  The  Superior  Court  has  jurisdiction  of  the  latter  offence ;  the  Btatut* 
of  1797,  which  gives  exdusive  jurisdiction  to  the  county  courts  of  all  indict- 
ments for  assaiilts  and  batteries,  being  held  not  to  apply  to  such  cases.  {Slak 
T.  Sharp,  6  Yerger,  245 ;  Siaie  ▼.  Anderaon,  2  Overt.  6.) 

A  conviction  upon  an  indictment  for  an  assault  with  intent  to  murder,  cas- 
not  be  pleaded  in  bar  to  an  indictment  for  murder,  for  tlie  offences  are  distinek 
hn  their  legal  character,  and  in  no  case,  said  the  court,  could  a  party  on  trial 
for  one  be  convicted  of  another.  The  true  test,  said  Chief  Justice  Shaw,  to 
determine  whether  a  conviction  or  acquittal  upon  one  indictment  is  a  good 
bar  to  another,  is  well  expressed  in  East*s  Crown  Law,  as  drawn  from  the 
case  of  Rex  v.  Vandercofnb  A  AlhoU,  2  Leach,  816.  "These  cases  ostaUish 
the  principle,  that  unless  the  first  indictment  were  such  as  the  prisoner  miglit 
'  have  been  convicted  upon  by  proof  of  the  facts  contained  in  the  secoad  in- 
dictment, an  acquittal  on  the  first  can  be  no  bar  to  the  second."  (12  Pic: 
Bep.496;  19  lb.  479.) 

An  assault  with  intent  to  commit  murder,  being  made  a  Kkmy  by  tlla 
penal  code  of  Alabama,  is  an  offence  to  which  there  may  be  i 
{SuffhesY.  State,  12  Ala.  Rep.  458.) 

In  Virginia,  on  an  indictment  for  unlawful  stabbing  with  intent  to  i 
disfigure,  disable  and  kill,  a  verdict  that  the  prisoner  is  **  gui^y  of  mlawftil 
stabbmg,"  will  not  authorize  a  judgment ;  but  the  court  should  direct  a  aav 
trial.    {Mar8haU  v.  Cam.  6  Gratt  663.) 

In  an  indictment  under  the  statute  in  Mianssippi,  for  an  assault  with  intent 
to  kill,  the  accused  must  be  chaiged  with  having  made  an  assault  on  a  cv* 
tain  person,  with  intent  to  kill  that  person ;  and  where  the  indiotment  attegiM 
an  intent  merely  to  kill  generally,  judgment  upon  a  verdict  of  guilty  'tM  be 
arrested.    {Jones  v.  State,  1 1  Smede*s  X  Marsh.'^Rep.  316.) 

In  Pennsylvania,  where  the  indictment  for  assault  and  battery  all^ped  that 
the  defendant  maliciously,  ftc.,  did  Irite  cr  cut  off  the  ear  of  W.  C,  and  with  a 
certain  knife  the  said  W.  did  stab,  Ac.,  with  intent  hhn,  the  aaki  W.,  wkkef  • 
ly,  maliciously,  and  inhumanely  to  kill  and  destroy,  it  was  objected  thai  the 
diarge  was  stated  disjunctively— that  he  did  bite  or  cutoff  the  ear.  Bat  the 
court  stated,  that  althougl^this  would  be  an  objection  not  to  be  got  over  were 
this  the  charge  alone,  it  is  not  material  in  this  case,  because  the  aasnuH  and 
battery  is  tlie  oflbnoe,  and  the  mode,  tlie  extent  of  the  ii^juxy,  and  the  inten- 
tion with  Avhich  it  was  inflicted,  are  merely  dnmmstances  of  aggravatioa  Ibe 
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ofienoe  is  tbo  aasault  and  bottory  with  intent  to  kU],  which  is  sufficiently  de* 
scribed,  and  is  punialiable  by  law.    {ScoU  v.  Cam,  6  Serg.  k  Rawlo,  225.) 

In  Missouri,  on  an  indictment  for  a  felonious  assault  and  battery  under  the 
88th  section,  2d  article  of  the  act  concerning  crimes  and  punishments,  if  the 
wound  inflicted  be  a  dangerous  wound  likely  to  produce  death,  it  is  sufficient, 
ahhoogh  the  weapon  be  not  a  deadly  weapon ;  and  if  the  weapon  bo  a  dead- 
Ij  weapon,  or  likely  to  produce  great  bodily  harm,  it  is  not  necessary  that  the  | 
wound  should  be  a  dangerous  wound.  {Carrico  v.  The  SUUe^  11  Mis.  Bep. 
619.) 

In  an  indictment  for  an  assault  with  an  axe,  it  wUl  be  hiferred  that  it  was 
a  deadly  weapon  without  such  allegation.  {DoUarhide  v.  UniUd  StaieSj  I 
Uoais,  233.) 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 
The  United  States  v.  John  Andrews. 

An  indictment  for  an  offence  created  by  statute,  chaiiging  the  same  to  have 
been  committed  "  in  contempt  of  the  laws  of  the  United  States  of  Americsi" 
without  referring  to  the  statute^  is  bad. 

The  prifioner  was  indicted  for  a  perjury,  under  the  IStlx 
flection  of  act  of  8d  March,  1825,  ch.  606i(a)  committed  while 
under  examination  as  a  witness,  before  the  district  judge, 
in  the  matter  of  an  assault  with  a  dangerous  weapon 
ehurged  against  other  parties. 

The  indictment  contained  two  counts,  both  concluding, 
"  In  contempt  of  the  laws  of  the  United  States  of  America." 

It  was  moved  "  tn  limine,^^  to  quash  the  same,  upon  the 

ground  that  it  did  not  adequately  charge  the  offence  to 

have  been  committed  against  any  statute  of  the  United 

'  States,  and  could  not  be  sustained  as  at  common  law ;  and 

the  following  cases  were  cited  in  support  of  the  motion : 

(a)  Vol  Vn,  Ll  U.  a,  ch,  60€,  p.  SW. 
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Oommdmoners  t.  StodAridge  ;{a)  UnUed  SkUes  y.  JESward 
Davis, ib)  Starkie's  Grim.  Law,  258;  4  Black.  Com.  U*, 
12S.[1] 

(a)  II  MasiL  Bep.  280.  (b)  5  Kason,  356. 


[1]  Whether  the  statate  be  pubUe  oTprivate^  the  indictment  mast  state  dK 
the  circumstanoes  which  oonstitntee  the  definition  of  the  offence  in  the  BdLg 
So  as  to  bring  the  defendant  precisely  within  it :  and  must  with  oertaintj  aod 
pmnsion  charge  him  with  having  committed  or  omitted  the  acts  constitati^g 
the  offence,  under  the  circomstances  and  with  the  intent  mentioned  in  the 
statute.  (1  Hale,  51*7,  526,  535.)  The  defect  wiU  not  be  aided  hy  yerdict,  (1 
East's  Rep.  333,)  nor  by  a  condufflon  contra  /ormam  staUOL  (2  Hale,  170; 
F6st  423,  424 ;  see  8  T.  R.  636.)  Nor  will  the  fullest  description  and  legal 
definition  of  the  offence  be  sufficient  without  keeping  dose  to  the  expressioiit 
of  the  statute,  (Fost  424,)  which  should  be  pursued  in  the  precise  and  tedk- 
nical  language  used  in  the  statute.  (Id.  ib. ;  2  Hawk.  ch.  25,  sec.  110.)  Thn% 
for  rape,  no  expressions  offeree  and  carnal  knowledge  will  excuse  the  onua- 
sion  of  the  word  ^'ravished."  (2  Hawk.  ch.  23,  sec.  17.)  So  if  a  statute  mak» 
it  criminal  to  do  an  act  "unlawfully  and  maliciously,"  it  must  be  stated  to 
hate  been  done  ••  fwtouj/ufly."  "Feloniously,  voluntarily  and  maliciousJiy,'* 
Is  not  enough.  (Ry.  ft  Moo.  C.  C.  239,  247.)  But  where  a  word  not  in  Ui» 
statute  is  substituted  in  the  indictment  for  one  that  ia^  and  the  word  thos 
substituted  is  equivalent  to  the  word  used  ill  the  statutei  or  is  of  more  ex* 

•  tensive  signification  than  It^  and  indudes  it,  the  indictment  will  be  suffident 
As  if  the  word  ** knowingly  "  be  in  the  statute,  and  the  word  "advisedly^ 
substituted  for  it  m  the  mdictment;  (1  Boa  ft  P.  181 ;)  or  the  word  ''irfl- 
fnlly"  in  the  statute,  and  "maliciously*'  m  the  indictment,  (the  words  *' ad- 
visedly "  and  "  malidously  "  not  being  also  therein,)  the  indictment  would  be 
suffident  Yet  it  is  better  to  pursue  strictly  the  words  of  the  statute ;  m 
ttie  court,  in/avorem  vHUb^  are  sometimes  inclined  to  listen  to  and  oountenanoa 
very  nice  distinctions  upon  the  subject  Where  the  subject  of  the  kidicUnehl 
cannot  be  brought  within  the  meanmg  of  the  statute  wiUK>ut  the  aid  of  ex* 
trinsic  evidence,  it  is  necessary,  besides  charging  the  offence  in  the  words  of 
the  statute,  to  aver  such  &cts  and  drcumstanccs  as  may  be  necessary  to 

f  bring  the  matter  within  the  meaning  of  it  (Matt  Dig.  200,  276 ;  2  Leads 
664;  2  East's  P.  C.  928.) 

And  if  there  be  any  exception  contained  in  the  same  dause  of  the  act 
which  creates  the  offence,  the  indictment  must  show,  negatively,  that  the 
defendanti  or  the  subject  of  the  indictment,  does  not  come  withm  the  exoep* 
tion.    (Id.  276;  1T.R.141;  16  East,  456;  1  id  643;  LeadL680;  Raas.!^ 
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After  advisement,  the  court,  per  Thompson,  Justice,  or- 
dered that  the  indictment  be  quashed. 

J.  A.  Hamilton,  for  United  States. 
W.  Q.  MoBTON,  for  prisoner. 

By.  C.  C.  174,  321.)  But  if  an  exception  or  proyiso  be  in  a  sabseqnent  dauflp^ 
(XT  Btatute ;  (I  T.  B.  320 ;)  or  although  in  the  same  section,  yet  if  it  be  not  isr  . 
corporsited  with  the  enacting  clause  by  any  words  of  reference,  (1  Bam.  k 
Aid.  94,)  it  is  in  that  case  matter  of  defence  for  the  other  party,  and  need 
not  be  negatived  in  the  pleading.  (Matt.  Dig.  2*16  \  Arch.  Cr.  PI.  48;  3  Chit 
Bum,  456.) 

It  is  generally,  but  not  always,  sufficient^  in  an  indictment  for  a  miado- 
meaner  created  by  statute,  to  describe  the  offence  in  the  words  of  the  statute 
{Tfie  People  v.  Taylor^  3  Denio^  91.)  In  an  indictment  for  setting  on  foot » 
Ibttcry,  contrary  to  the  statute,  it  is  essential  to  specify  the  purpose  for  whidti 
the  lottery  was  made ;  that  being  a  part  of  the  statute  description  of  the  ot' 
fence.  But  a  general  statement  of  the  purpose  for  yrhich  the  lottery  wa» 
made,  is  not  enough.  Some  further  description  must  be  given  where  it  is 
practicable  to  do  so.    Ibid, 

There  is  no  necessity  to  recite  any  public  statute  on  which  the  mdictment 
is  founded;  for  the  judges,  ex  officiOy  take  notice  of  all  public  statutes.  (Dyer, 
155,  a.;  2  Hawk.  ch.  26,  sec.  100 ;  1  Saund.  153,  n.  3.)  But  if  it  be  recited 
with  a  material  variance,  and  the  indictment  oondude  "oontraiy  to  the  form 
of  the  said  statute,"  it  will  be  fatal ;  though  if  it  oondude  generally,  $j% 
"  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided,"  with- 
out referring  to  the  recited  statute,  the  redtal  may  be  rejected  as  surplusage. 
P  Hawk.,  ch.  25,  sec.  101 ;  6  T.  B.  776.)  But  the  parts  of  a  privaU  act  on 
which  an  indictment  is  framed,  must  be  set  out  cfpedally,  as  other  &ot8^  an4 
a  variance  properly  shown  to  the  court  wUl  be  fatal  (2  Hawk.,  oh.  25,  lea 
103.)  Neither  the  day  on  which  a  private  statute  was  enacted,  nor  the  titfi^. 
cr  preamble,  need  in  any  case  be  stated.  But  if  set  forth,  it  must  be  doiid 
with  correctness,  or,  if  the  indictment  oondude  contrary  to  the  statute  o/brv- 
said,  the  variance  will  be  fatal  (L  Chit  Cr.  U  277 ;  Holt^  662 ;  2  Hawk^ 
^  sec  106.) 
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Theophilus  a.  Gill  and  Henry  Be;nnett  v.  Bussei» 
Stebbins,  Joseph  Sheffield  and  others. 

Delay  by  tbo  plaintiff  for  a  period  of  five  years,  to  call  on  the  officer  fbr  ImiI^ 
will  be  such  laches  on  the  part  of  the  plaintiff  as  to  exonerate  the  officer. 

Rule  on  the  United  States  Marshal  to  bring  in  the  body 
of  Sheffield,  or  show  cause,  &c. 

The  facts  as  disclosed  bj  affidavit  on  the  part  of  the  offi- 
cer, were  as  follows : 

In  July,  1823,  a  capias  ad  respondendum  was  issued  against 
all  the  defendants,  and  returned  cepi  corpus  as  to  Sheffield, 
and  non  est  as  to  the  others. 

Bail  below  had  been  taken  for  his  appearance,  but  the 
bond  was  mislaid  or  lost. 

Nothing  had  been  done  by  the  plaintifi^  Until  April, 
1828,  when  the  above  rule  was  served  upon  the  marshaL 

For  the  marshal  it  was  contended,  that  he  had  become 
exonerated  by  laches  on  the  part  of  the  plaintifts,  in  not 
having  proceeded  within  a  reasonable  time  to  fix  his  lia- 
bility, and  that  courts  have  adopted  this  as  a  rule  for  the 
protection  of  the  officer.  In  support  of  the  position  the 
following  cases  were  cited :  The  King  v.  Sheriff  of  Surrey  ;{a) 
The  King  v.  Sheriff  of  London  ;{b)  The  King  v.  Perrtng;{cy 
The  People  v.  Stee^  SIieriff;{d)  Jourdan  v.  HcpkinsJifi). 

By  the  court,  Thompson,  J.:  — We  think  that  the 
lapse  of  time  is  sufficient  to  exonerate  the  officer.    K  par* 

(a)  t  Term  Rep.  463.  (ft)  1  Taimt  110. 

(e)  3  Bos.  ft  PdU.  151.  ((f)  9  John.  Rep.  TS. 

'e)  It  Jo.  Repw  36. 
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tks  can  wait  five  years,  they  may  twenty.  K  the  bond 
can  be  fonnd  we  may  direct  its  assignment  to  the  plaintiffii. 

Rule  dismissed.  [1] 

E.  Sedgwick,  for  plaintiffs. 

W.  Q.  MocTON,  for  marshal. 

[I]  A  bail-bond  is  void,  unless  it  is  conditioned  that  Iho  defendant  will 
appear  by  putting  in  special  bail  within  twenty  days  after  the  re  turn  day 
gpeciilcd  in  the  writ,  and  by  perfecting  such  bail,  if  required,  according  to 
the  rules  and  practice  of  the  court  {Barnard  v.  Vw'c,  21  Wen.  8S.)  It 
most  be  strictly  conformable  to  tiie  statute.  (2  II.  S.  271,  sec.  13,  2d  ed.) 
A  bail-bond,  taken  on  an  arrest  under  a  capias^  tested  out  of  term,  is  valid ; 
and  the  defect  cannot  bo  taken  advantage  of  by  plea,  llic  remedy  is  by 
motion  to  set  aside  the  process.  {Parke  v.  Ilealh^  15  Wen.  301.)  Bail  to 
the  sheriff  are  entitled  to  relief  on  the  usual  terms,  although  the  shoriiT,  after 
A  role  for  attachment  for  not  bringing  in  thu  body,  pays  the  plaintiil'  's  de- 
mand. {Sef/mour  v.  Curtiss^  1  Won.  lOo.)  On  a  motion  to  set  aside  the 
proceedings  on  a  bail-bond,  afBdavits  may  be  read,  made  in  support  of  the 
motion,  and  entitled  in  the  original  cause,  attached  to  an  order  to  stay  pro- 
ceedings entitled  in  the  bail-bond  suit,  with  a  notice  of  moiion  showing  the 
real  object  of  the  application.  (Ex  parte  Moixier^  5  Cow.  2S7.}  \\'liere  the 
bail  below  beeame  bail  above,  and  the  plaintiff  excepted,  and  then  took  an 
assignment  of  the  bond,  and  commenced  an  action  upon  it ;  this  pro;:ceding 
was  irregular,  and  should  be  set  aside  with  costs.  Ih.  Whcro  a  sheriff*  on 
being  served  witli  an  attachment  for  not  bringing  in  the  body  of  the  dofend- 
aat^  pursaani  to  a  rule  of  the  court,  procured  a  person,  (on  promise  of  indem* 
nity,)  to  put  in  special  bail  in  the  original  suit,  the  sheritl'  could  not  main- 
tain an  action  on  the  bail-bond  {Matiiihon  v.  ForbaSj  19  J.  P«.  2if2.)  In 
such  case,  the  sheriff  on  being  served  with  an  attachment  sliould  pay  the 
debt  and  cos  s  in  the  origmal  suit,  and  then  bring  bis  action  on  the  bail-bond 
or  against  the  defendant  for  so  much  money  paid.  lb.  In  order  to  hold  to 
bail  in  an  action  for  assault  and  battery,  or  defamation,  some,  special  reason 
must  be  shown.  {Ziminerman  v.  Chrisman^  7  Hill,  153.)  Aflldavits  to  hold 
to  bail,  and  by  way  of  sliowing  cause  of  action  on  motion  to  mitigate  or  di^ 
charge  bail,  must  be  positive,  and  make  out  a  prima  facie  case.  In  trover, 
affidavits  showing  a  contract,  and  alleging  fraud  a^  a  cause  of  avoidauce,  the 
drcumstances  of  the  contract  must  be  set  out,  and  in  wliat  the  fraud  consisted. 
{Salerlee  v.  Lynch,  6  Hill,  232.)  AVhere  trover  for  wron;3r:ul  conversion  wiU 
lie,  the  defendant  may  be  held  to  bail ;  the  rule  applies  to  a  warehou-seman, 
but  plaintifl"  may  waive  the  tort,  and  proceed  on  the  bailment  {Brown  v. 
JVeui,  I  IIUl,  2.'5,  limited;     Suydam  v.  SmiOi,  7  Hill,  IS2.)    Actions   on 
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leoognizancefl  of  bail  orbail-bottda;  taken  in  soito  in  the  Court  of  OoBrnm 
Pleas,  must  be  brought  in  the  court  of  the  county  in  which  the  sait  vaa  origl» 
nally  commenced,  if  the  parties  to  the  recognizance  or  bond  remde  within  the 
jurisdiction  of  such  court,  and  not  be  brought  in  this  court  (Brutus  t. 
iTCarty,  13  J.  R  424.)  Where  a  bail-bond  is  taken  in  a  court  of  commcm 
pleas,  aud  the  bail  reside  out  of  the  county,  an  action  may  be  maintained  by 
the  assignee  of  such  bond  in  the  Supreme  Court,  who  will  grant  reliof  to  the 
bail  on  the  same  terms  as  if  the  bond  Imd  been  taken  in  the  Supreme  Cooit* 
{Haswell  v.  Bates^  9  J.  R.  80.)  So  where  the  baU  resided  in  the  county 
where  the  suit  was  brought;  and  the  action  on  the  bond  was  against  both. 
(Gardiner  v.  Burham,  12  J.  R.  459 ;  see  Davis  t.  GUleO^  T  J.  R.  318.)  But 
the  bail  are  bound  to  pay  the  common  plea  costs  only.  lb.  Bail  to  the 
sberifT  will  bo  relieved  m  all  cases  upon  the  return  of  the  writ  against  them. 
{ffasweU  v.  Bates,  9  J.  R.  80;  BiMey  v.  CoUon,  I  J.  R.  615 ;  JEOis  v.  Berry, 
C.  C.  57.)  Afler  bail  has  been  put  in  to  the  action  the  plaiutiff  cannot  take 
an  assignment  of  the  bail-bond,  unless  it  has  been  regukrly  excepted  ta 
(Caines  v.  Hunt,  8  J.  R.  358 ;  S.  C,  C.  C.  91.)  If  the  sheriff  on  arresting  the 
defendant,  take  from  him  the  promissory  note  of  A.,  endorsed  by  the  defend* 
ant,  in  blank,  as  security,  the  assignment  or  transfer  is  illegal  and  void. 
{Sb-ong  v.  Tomjikins,  8  J.  R.  98.)  And  in  action  by  the  sheriff  as  endorsee 
against  the  maker,  the  latter  may  avail  himself  of  the  fact  to  defeat  the  ao- 
tion.  lb.  If,  after  the  arrest,  and  before  the  defendant  has  given  bail,  he 
is  delivered  over  by  the  sheriff,  by  whom  he  was  arrested,  to  his  suocessor, 
the  assignment  will  not  affect  his  right  to  be  discharged  on  giving  baiL 
(RicJiards  v.  Porter,  7  J.  R.  137.)  The  sheriff  is  not  bound  to  give  the  plain- 
tiff any  other  notice  of  his  having  taken  a  bail-bond,  than  the  endorsement 
on  tlie  writ.  lb.  If  the  former  sheriff  do  not  deliver  the  writ  to  the  sheriff^ 
but  returns  it  himscK  eepi  corpus  in  cusiodia,  and  the  new  slieriff  lets  the  de- 
fendant to  bail,  he  will  not  be  liable  to  the  plaintiff  for  not  giving  him  no- 
tice, lb.  The  plaintiff,  after  proceeding  on  the  bail-bond  to  give  judgment, 
and  charging  the  principal  and  bail  in  execution,  cannot  waive  these  pro- 
ceedings by  filing  common  bail  in  the  original  suit,  and  proceedings  to  jndg- 
ment  thorcia ;  but  is  concluded  by  his  election  to  proceed  on  the  bail-bond. 
(Beeeker  v.  Simmons,  7  J.  R.  119.)  In  moving  to  set  aside  the  proceedings 
in  a  bail-bond  suit,  tlio  papers  must  be  entitled  in  that  suit  (Executors  of 
Phelps  v.  IlaU,  5  J.  R.  367;  POl  v.  Judwin,  3  J.  R.  448.)  If  the  principal 
die,  and  the  ball  afterward  be  sued,  proceedings  will  be  staid  on  payment  of 
costs,  on  the  return  of  the  writ  against  them.  (Btilklcy  v.  CoUen,  1  J.  R. 
615.)  In  an  action  on  abend  conditioned  fbr  the  payment  of  money,  the 
boil  below  will  be  discharged  on  payment  of  the  condition  of  the  bond  lA 
the  original  action  with  mterest  and  costs,  together  with  the  costs  on  ban* 
bond  suit    (Treadwdl  ▼.  M^Xed^  2  J.  C.  340.)    The  original  suit  was  settle^, 
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»  cobCb  were  agreed  to  be  paid  bj  the  defendant^  which  he  negleeCed 
tft^do;  the  plaintifr  instituted  a  suit  on  the  bail-bond  in  order  to  obtain  his 
oosts ;  the  court  refused  to  set  aside  the  proceedings.  (Campbell  v.  Grove^  2 
J,  0.  103  ;  S.  C,  C.  C.  113.)  Where  irregular  notice  of  bail  was  given,  but 
tfwjr  had  not  put  the  bail-bond  in'  suit  at  the  subsequent  term,  the  bail 
worb  rriieved  on  payment  of  costs,  and  justification  if  required.  {GdsUm  r. 
SaartuxnU,  1  J.  C.  136;  S.  C,  0.  C.  76.)  If  the  plaintiff  proceed  in  the  origl* 
oal  suit  before  the  costs  in  the  bail-bond  suit  are  paid,  ho  cannot  afterward 
proceed  on  the  bail-bond  to  obtain  them.  Ih.  And  the  court  will  sot  aside 
Iii8  proceeding  in  the  bail-bond  suit,  on  the  payment  of  the  plaintiff's  costs 
!tp  to  the  time  when  special  bail  was  entered  and  notice  given.  Ih.  If  the 
Q0ortf  and  place  of  the  defendant's  appearance  be  substantially  set  forth  in 
the  bail-bond,  it  is  sufficient.  {Stevens  v.  Clancey,  1  J.  R.  521.)  If|  from  a 
change  of  attorneys,  a  bail-bond  taken  by  a  plaintiff  deputed  to  arrest  be 
lost)  the  court  will,  after  verdict,  grant  the  plaintiff  leave  to  file  common  bail 
male  pro  tunc  (Napier  v.  Whipple^  3  Cai.  B.  88.)  Proceeding  in  the  original 
■uit^  is  a  waiver  of  the  proceedings  on  tlie  bail-bond.  (Huguet  v.  HuUett,  1 
Gal  B.  65.)  If  the  plaintiff  proceed  in  the  original  suit  before  the  costs  in 
the  bail-bond  suit  are  paid,  he  cannot  afterward  proceed  on  the  bail-bond  to 
dbtain  theni  /&  And  the  court  will  set  asido  the  proceedings  in  the  bail- 
bond  suit  on  the  payment  of  the  plaintiff  *s  costs  up  to  the  time  when  special 
bad  Was  entered  and  notice  given.    Ih 
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If  the  master  of  a  vessel,  contrary  to  his  instructions^  change  his  voyage,  he 
will  incur  a  forfeiture  of  his  wi^;es. 

Before  the  master  is  entitled  to  the  payment  of  his  wages,  it  is  incumbent  on 
him  to  render  a  full  and  satisfiictory  account  of  the  moneys  received  and  of 
the  disbursements  and  expenditures  of  the  ship  during  the  voyage. 

Where  the  master  of  a  vessel,  in  violation  of  his  instructions,  deviated  from 
his  voyage,  but  the  charter  party  for  the  deviation  was  entered  into  through 
the  agency  of  the  correspondent  of  the  ship-owner,  and  evidence  as  to  mia- 
oonduct  and  negligence  on  the  part  of  the  master  was  contradictory,  it  waa 
held  that  he  had  not  forfeited  his  wages ;  but  as  the  master  had  rendered 
fto  aooount  of  moneys  received  and  paid  out  during  the  voyage,  a  decnw 
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of  the  District  Coart,  allowing  vages^  was  roveraed  wUhoai  pcejndioe  and 
without  costs;  thereby  givmgto  the  maatcr  aa  opportomty  of  filing  anothflr 
libel,  and  rendering  a  full  ooooont  of  his  receipts  and  expenditures. 

The  libellant  filed  his  libel  for  wages,  as  master  of  the 
ship  Majestic,  at  the  rate  of  $60  per  month,  as  stated  in  the 
libel.  He  alleged  that  the  voyage  was  from  New  York  to 
Antwei^p,  and  thence  to  such  other  ports  as  might  be  deemed 
expedient ;  that  he  sailed  for  Antwerp ;  that  owing  to  the  ice 
they  were  forced  to  put  into  Co wes,  and  there  remained  until 
by  the  thawing  of  the  ice  they  were  able  to  reach  Ant- 
werp ;  that  he  proceeded  thence  with  the  ship  to  the  port 
of  Bristol,  where  she  took  in  her  loading  and  returned  to 
New  York ;  and  averred  that  during  the  whole  time  he 
well  and  truly  performed  his  duty. 

The  answer  stated  that  libellant  shipped  as  master  of 
the  ship  Majestic,  some  time  in  December,  1837,  and  sailed 
under  a  letter  of  instructions.  Alleged  that  he  proceeded 
from  Antwerp  to  Newport  in  Wales,  and  not  to  Bristol,  as 
directed;  denied  that  he  well  and  truly  performed  his 
duty;  averred  misconduct,  drunkenness  and  negligence. 
The  letter  of  instructions  bore  date  December  26th,  1887, 
directing  the  master  to  proceed  io  the  port  of  Antwerp^  and 
address  himself  to  Brothers  &  Co.,  and  ascertain  the  pros- 
pect of  a  return  freight  from  Antwerp  to  New  York,  and 
if  obtained,  to  return  immediately  to  New  York ;  and  if 
none  ojSered,  ascertain  if  any  offered  from  Neiocastk  or 
London,  and  if  none,  then  to  proceed  at  once  to  Cadiz,  and 
address  himself  to  Lacaur  &  Echewhake,  who  would  load 
him  with  salt,  &c.  And  then  the  answer  charged,  that 
contrary  to  his  instructions  he  entered  into  an  agreement 
to  proceed  to  Newport,  in  Wales,  and  take  in  a  cargo  of  rail- 
road iron  for  New  York  —a  heavy  and  dangerous  cargo ;  that 
the  ship^s  tonnage  was  two  hundred  and  ninety-eight  tons,  and 
she  took  on  board  635  tons,  which  overloaded  the  vessel; 
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that  having  sailed  with  thid  cargo,  she  was,  about  the  22d 
June,  1838,  obliged  to  put  back  to  Bristol,  where  she  took 
out  her  cargo  and  underwent  a  general  repair,  at  afa  ex- 
pense of  about  $6,000,  occasioning  great  delay ;  that  this 
delay  and  injury  were  occasioned  by  the  bad  habits  and 
misconduct  of  the  master.  The  .answer  also  set  out  an  ac- 
count with  the  ship  showing  a  balance  against  the  ship  of 
$28,915,  occasioned  by  the  ignorance,  bad  habits  and  neg- 
lect of  the  libellant;  and  charged  that  the  libellant  at 
Tarious  places  received  divers  sums  of  money,  about  £300, 
which  he  had  not  credited ;  that  the  accounts  were  con- 
fused, and  that  no  vouchers  had  been  furnished. 

Thom^pson,  J. : — ^The  voyage  in  this  case  was  certainly 
a  very  disastrous  one  to  the  ship-owner,  and  clearly  with 
respect  to  many  things  the  respondent  does  not  entirely 
exonerate  himself  from  blame.  There  is  pretty  strong  evi- 
dence to  show  his  habits  of  intoxication  occasioned  negli- 
gence and  delay,  attended  with  injurious  consequences. 
But  all  grounds  of  complaint  on  this  account  have  been 
waived  on  the  argument.  The  three  principal  grounds  of 
complaint  which  are  set  up  on  the  part  of  the  respondent 
against  the  claims  for  wages,  are : — 

!•  Disobedience  of  orders  in  not  pursuing  the  voyage  di- 
rected by  the  letter  of  instructions. 

2.  Overloading  the  vessel. 

3.  In  not  rendering  an  account  of  the  moneys  re- 
ceived. 

Ist.  By  his  letter  of  instructions  he  was  directed  to  pro- 
ceed to  Antwerp  and  discharge  his  cargo,  and  if  any  return 
freight  oflfered  at  that  port,  to  take  it  in  and  return  to  New 
York.  If  none  offered  there,  then  to  make  inquiry  if  any 
could  be  obtained  at  London  or  New  Castle ;  and  if  not, 
then  to  proceed  direct  to  Cadiz  and  address  himself  to  the 
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correspondent  of  the  ship-ownar  there,  and  take  in  a  cargo 
of  salt,  and  return  to  New  York.  But  instead  of  pursuing 
these  instructions,  the  master,  whilst  at  Antwerp,  chartered 
the  vessel  for  a  voyage  from  Newport,  in  Wales,  to  take  a. 
cargo  of  iron  for  New  York.  If  the  master  had  thus 
changed  his  voyage  and  departed  so  much  &om  his  instnu> 
tionsy  without  acting  under  the  advise  and  sanction  of  thtt 
respondent's  correspondents,  I  should  incline  to  think  it 
would  have  been  such  a  violation  of  his  orders  that  it 
would  have  incurred  a  forfeiture  of  his  wages.  But  tha 
charter  party  was  entered  into  through  the  agency  of  tke 
correspondents  of  the  ship-owner,  which  aflFords  reasonable 
ground  to  conclude  that  it  was  thought,  under  all  circum- 
stances, to  be  best  for  the  interest  of  the  ship-owner.  [1] 

[1]  As  to  what  acta  of  the  owner  will  ratify  ft  deviation,  was  diBcaflBed  at 
some  length  in  Oodwiie  v.  Backer,  1  CaineB'  Rep.  526 : 

TnouPSON,  J. : — ^This  was  an  action  on  the  case  brought  by  the  plalntiflb 
against  tlio  defendant,  who  was  captain  of  a  ship  in  their  employ,  for  breach 
of  order& 

On  the  part  of  the  defendant  it  was  alleged  that  the  instnicUona  Tcateft 
aome  discretionary  powers  in  him ;  but  that  admitting  he  had  violated  hSa 
instructions,  still  the  plaintiffs  have  by  their  conduct  adopted  his  acts  and 
tberobj'  waived  all  claim  to  compensation.  The  general  principles  of  law.  as 
applicable  to  cases  of  this  description,  are  not  controverted.  There  con  be 
no  doubt  but  that  a  captain  is  responsible  in  damages  to  his  owners  fbr  dis- 
obedience of  orders;  and  there  can  bo  as  Tittle  doubt  but  that  the  owners  may 
adopt  such  acts  as  would  be  deemed  a  violation  of  instructions,  and  thereby 
waive  all  claim  to  damages  on  that  account  The  great  difficulty  arises  in 
the  application  of  the  law  to  the  case  before  us.  The  original  instructions  of 
the  plaintifl^  are  very  particular,  and  seem  not  to  give  any  great  latitude  to 
the  exercise  of  discretion.  They  say,  '4t  is  our  desire  that  you  strictly  ad- 
here to  the  following  instructions,  whioh  are  to  bo  considered  as  binding  on 
you,  and  not  to  be  deviated  from.**  They  then  proceed  to  point  out  the  voy- 
age, and  the  conduct  to  be  observed  by  the  captain.  It  appears  to  me,  clearly, 
that  the  defendants  returning  to  New  Orleans  from  the  Havana,  instead  of 
comuig  to  Now  Yorlc,  was  a  breach  of  orders.    Bat  the  most  important  ^ 
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^e  evidence  is  somewhat  at  variance  as  to  the  overloadiz^ 
of  the  vessel,  and  the  injury  she  sustained ;  and  being  obliged 

tion  appears  to  be,  whether  there  haa  not  been  a  waiver  by  the  plaintiib  of 
their  claim  for  damages.  The  ciroomstances  reliod  on  by  the  defendant,  to 
show  tlmt  his  acts  have  been  adopted  by  the  plaintiflb,  are  various.  Their 
ibrce  and  importance  will  depend  mach  on  an  accnrate  attention  to  dates.  I 
would,  in  the  first  place,  observe  that  there  is  no  pretence  but  that  the  de* 
fandaut  acted  in  good  faith,  and  in  a  manner,  as  he  supposed,  best  calculated 
to  promote  the  interest  of  the  plaintii&u  The  great  confidence  which  they 
ohifbrmly,  in  all  their  letters,  avow  to  repose  in  hhn,  even  after  a  breach  of 
the  orders,  as  appearing  in  the  case,  afford  a  strong  preenrnption  that  the  de- 
ftttdant,  at  least,  if  not  the  plaintiff^  themselves,  supposed  he  had  some  dia- 
oretion  left  him  as  to  the  employment  of  the  ship.  These  considerations 
ought  to  induce  us  to  give  the  most  favorable  construction  to  his  acte.  l%e 
defendant,  by  letter  of  the  25th  of  Kovember,  1799,  when  at  sea»  on  the  voy- 
age from  New  Orle»is  to  the  Havana,  informs  the  plaintififk,  "  that  i^  on 
his  arrival  at  the  Havana,  he  finds  no  advice  from  them,  he  intended  to  go 
to  Gampeachy,  if  ho  could  get  permission ;  if  he  could  not^  he  should  run 
down  to  New  Orleans  for  a  freight  home.*'  This  communication  is  unao* 
countable,  if  the  defendant  supposed  no  discretion  left  him,  and  that  he  was 
bound  by  the  strict  letter  of  his  instructional  Ho .  probably  placed  great  re- 
Kance  on  that  part  of  his  orders  which  expressed  so  much  confidence  in  him, 
and  declares  that  the  chief  dependence  was  placed  on  his  exertions.  It  does 
not  appear  that  the  defendant  received  any  advice  whatever  from  the  plain- 
tifis  while  at  the  Havana  the  first  time.  Their  letter  directed  to  him  at  that 
place,  bears  date  the  28th  day  of  November,  1799,  the  very  day  he  arrived 
there,  and  there  is  no  evidence  that  ho  received  it  before  he  left  that  plaoe^ 
which  was  on  the  29th  of  the  ensuing  month,  on  his  voyage  back  to  New 
Orleans.  It  does  not  appear  that  any  freight  offered  for  the  United  States^ 
or  that  the  captain  sought  ibr  any.  The  plaintiffs,  by  letter,  dated  the  2d 
of  January,  1800,  acknowledge  the  receipt  of  the  mfoimation  from  the  cap* 
tain  that  he  proposed  going  to  Gampeachy  or  returning  to  New  Orleans,  and 
they  greatly  lament  such  determination,  on  account  of  the  high  premiums  of 
insurance  on  that  voyage,  but  say  notliing  about  his  having  broken  his  or- 
ders. Again,  by  letter  of  the  20th  of  January,  1800,  the  pliuntilTs  complain 
much  of  the  defendant  for  not  writing  oftener,  and  advising  them  of  his  sita- 
ation,  so  that  they  might  keep  the  ship  and  cargo  covered  by  insurance. 
This  letter,  which  may  emphatically  be  styled  a  letter  of  complaint,  is  so  fiur 
firom  containing  any  suggestion  of  a  violation  of  orders,  that  it  expressly  de- 
clares, "  AH  the  fault  we  find  (and  wbbh  is  a  great  one)  is  your  omission  sad 
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to  put  back  to  Bristol  and  repair,  and  then  leaving  there 
fifi^  tons  of  her  cargo,  are  circumstances  corroborating  the 

neglect  of  writing  us  by  eveiy  opportunity."  Wben  this  letter  was  writtOD, 
the  plaintifGi  hod  full  knowledge  of  the  situation  of  the  ship ;  they  well  knew 
that  the  defendant  was  pursuing  a  different  line  of  conduct  than  the  one  they 
had  marked  out  for  him ;  still  they  found  no  fault  with  this:  the  only  com- 
plaint was,  that  he  did  not  keep  them  adrised  of  his  situation,  so  that  they 
might  secure' themselves  by  insurance.  And  by  the  testimony  of  Mr.  Blood- 
good,  it  appears  that,  m  the  month  of  February,  1800,  and  after  the  plaintiflb 
knew  of  the  defendant's  intention  of  going  from  the  Hayana  to  New  O- 
leans  a  second,  time,  Mr.  Ludlow,  one  of  the  plaintiffs,  declared  that  Captain 
Hacker  was  an  honest  man,  and  that  he  believed  he  did  the  best  for  their  in- 
terest, and  the  only  fault  ho  found  was  his  not  writing.  He  made  no  com- 
plaint of  disobedience  of  orders.  These  acts  and  declarations,  I  think,  afford 
an  irresistible  conclusion,  that  the  plaintiflGs  intended  to  adopt  oil  the  acts  of 
the  defendant  of  which  they  were  apprized  the  beginning  of  Februaiy,  1800. 
These  acts  included  the  voyage  from  the  Havana  to  New  Orleans.  It  re- 
mains to  be  examined  whether  the  plaintiffs  have,  by  any  subsequent  oon- 
duot,  adopted  the  acts  of  the  defendant  after  tiiat  time.  It  appears  by  the 
defendant's  letter,  dated  at  New  Orieans  the  23d  of  February,  1800,  he  had 
received  the  plaintiffs'  letter,  dated  the  2d  of  January,  1800,  wherein  tbej 
gave  liim  positive  orders  to  come  immediately  home  with  the  ship.  But  by 
the  same  letter  he  apprizes  them  that  he  had  previously  purchased  a  caigo 
ou  their  account,  from  which  he  could  not  retract,  which  made  It  neoceaaiy 
for  him  to  proceed  on  the  same  route  he  went  before.  And  by  another  letter 
of  April  the  19th,  he  apprizes  them  of  his  arrival  at  the  Havana  a  aeoood 
time.  After  this  we  find  the  plaintiffs  insuring  this  ship  and  caigo^  as  their 
own,  on  the  voyage  from  the  Havana  to  New  York.  On  her  arrival  at  New 
York,  they  took  possession  of  her,  sold  the  cargo^  received  the  proceeds,  and 
treated  them  in  every  respect  as  their  own.  This  conduct,  it  appears  to  me, 
is  conduaive  to  show  that  they  considered  the  reasons  assigned  by  the  de» 
fendant  for  going  to  the  Havana  a  second  time,  as  sufficient;  and  tiiat  they 
Intended  to  adopt  bis  acts.  In  the  case  of  Smith  and  othera  v.  Cctgan  emd 
ethers,  2  D.  &  K  188,  in  a  note,  it  was  decided  by  Bnller,  J.,  that  whore  ft 
principal,  with  knowledge  of  all  the  drcumstances^  adopts  the  acts  of  his 
agent  fi>r  a  moment^  he  ought  to  be  bound  by  thcnu  So,  also,  in  the  case  of 
C^mwaU  V.  WHaon^  1  Vez.  509,  where  a  factor  m  the  purchase  of  goods  bad 
exooeded  the  price  limited,  yet  the  principal  received  the  goods,  and  diapoaed 
of  them  as  his  own ;  and  it  was  held  that  this  was  an  adoption  of  the  fiiotoc^ 
•(Bt|  notwithstanding  the  prindpoJ,  by  a  letter,  had  ezpresBly  disavowed  i^ 
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opinion  of  those  witnesses  Vho  considered  her  overloaded. 
The  tonnage  of  the  ship,  by  measurement,  was  two  hundred 

ccSving  tho  goods  on  his  own  account  Lord  Ghancollor  Hordwicko  dodarea 
tbo  principal  concluded  bj  his  own  acts;  by  taking  tho  goods  to  himself  and 
treating  them  as  his  own;  and  that  these  acts  being  subsequent  to  tho  letter 
disaffirming  the  contract,  explained  tho  nature  of  the  whole  transaction,  and 
the  intent  with  which  he  acted. 

I 

Kent,  J.  There  can  be  no  doubt,  I  think,  but  that  the  defendant  was 
guilty  of  a  breach  of  orders,  in  returning  to  New  Orleans  from  the  Ha- 
Tana.  Here  the  deviation  from  his  instructions  commenced,  and  the  only  ques- 
tion is,  whether  the  plaintiffs  have,  by  their  acts  and  declarations,  ratified 
his  conduct,  and  precluded  themselves  from  the  present  suit.  The  rule  ia, 
that  it,  with  a  knowledge  of  all  its  cmMimstances,  a  principal  adopts  the  acts 
of  his  agent,  he  is  bound  by  them.  (2  D.  &  B.  by  Buller,  J.,  1  Vez.  609.) 
This  principle  was  recognized  by  this  court,  in  the  case  of  Towd  and  Jadtson 
V.  St^ensdrij  1  Johns.  Cas.  110,  decided  in  October  term,  1799.  In  that  case, 
the  defendant  received  a  bill  of  exchange  to  collect  for  the  plaintiff^;  and  to 
enable  the  endorser  to  secure  hinuielC  he  surrendered  it  up  to  the  endorser, 
without  receiving  the  money,  and,  consequently,  made  hunself  liable.  This 
fiiet  was  afterwards  disclosed  by  him  to  the  plaintifib,  who,  without  any  express 
discharge  to  him,  or  ratification  of  his  act,  assumed  the  business  of  presring 
tbe  endorser  for  payment.  The  endorser  fiuled,  and  this  assumption  of  the 
business,  after  a  AiU  disclosure  had  boon  made,  was  held  to  exonerate  the 
defendant  The  defendant,  hi  the  present  case,  seems  not  to  be  liable  to  tho 
dfaarge  of  any  intentional  wrong.  Although  the  great  outline  of  the  voyage 
was  prescribed  to  hun,  he  was^  in  every  other  respect,  left  with  huge  dis- 
cretionary powers.  It  is  admitted,  as  not  liable  to  dispute,  that  an  explicit 
appmbation  of  the  conduct  of  tho  defendant  would  be  a  waiver  of  any  remedy 
on  the  part  of  the  plaintiff^ ;  and  are  not  the  circumstances  in  this  case  equir- 
slent  to  such  approbation?  When  a  &ctor  is  entrusted  with  large  power, 
requiting  the  exercise  of  much  sound  judgment,  and  he  acts  with  an  honest, 
Hhougfa  misguided  zeal,  for  the  Interest  of  his  prmcipal,  it  is  just  and  politio 
to  construe  the  acts  of  the  principal  pretty  liberally  in  favor  of  an  adoption  of 
those  of  the  agent  Alter  the  phintiflb  had  full  knowledge  of  the  defendant^ 
second  V03rage  to  New  Orleans,  they  insure,  on  their  own  account,  the  cargo 
snd  freight  of  such  second  voyage,  and  of  the  subsequent  voyages  back  to 
tiie  Havana  and  to  New  Tork.  They  receive,  sell  and  take  to  themselves 
flie  proceeds  of  the  mohiGses^  which  were  an  investment  by  the  defendant  ai 
tlw  HavaoA  dC  what  was  to  be  traced  back,  as  the  result  of  part  of  tbs 
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aad  ninety-eiglit  tons,  and  slie  look  on  board  fire  handrod 
and  thirty'five  or  forty  tons  of  iron — and  her  repairs  0Q6t 

IMght  of  the  first  voyage  from  New  Orleans  to  the  Havana,  and  whidi 
mdasses  the  defendant  had  shipped  to  the  plaintiffs  as  for  their  acooo&t 
They  declare  bj  letter  to  the  defendant,  that  they  have  fall  confidence  he 
vrould  use  his  best  endeavor  to  promote  their  interest,  and  that  they  find  no 
fiuilt  with  him,  except  in  his  neglect  in  not  writing  to  them,  and  they  de- 
dared  the  same  to  otlicr  persons.  These  acts  and  declarations  amount  to 
tomething  more  than  an  equivocal  adoption  of  the  defendant's  acts,  they  are  a 
dear  and  intelligible  approbation.  The  molasses  were  the  result  of  a  ooa- ' 
version  by  the  defendant  of  the  freight,  and  yet  the  plaintifis  accept  the  mo- 
hwMWf  as  shipped  on  their  account,  and  sell  them  as  their  own.  During  all 
iheee  acts^  there  is  not  a  disavowal  in  any  shape  of  the  defendant's  condueL 
In  the  case  of  CormoaU  v.  Wiiwn^  1  Yez.  609,  the  factor,  in  the  purdiase 
of  hemp^  exceeded  his  limited  price.  The  principal,  by  word,  refosed  the 
eoDtract)  as  ho  had  a  right  to  do,  but  he  still  took  the  goods  to  himselC  He 
acted  with  them  as  his  own ;  sold  them  as  his  own,  and  not  as  fiictor  kft  his 
fiiotor.  Lord  Hardwicke  held  that  notwithstanding  what  he  said,  he  meant 
to  take  them  as  his  own,  and  decreed  accordingly,  that  the  principal  was 
bomid  by  the  piice  giren.  The  present  case  is  certainly  as  strong  for  the 
defendant,  and  I  am  of  opinion  that  the  plaintiff  have  sufficiently  sanctioned 
the  defendant's  departure  from  his  instructions,  and  are  not  entitled  to  la* 
oover  against  hhn  on  tliat  ground. 

Liwifl^  Ch.  J.  The  plamtifis,  as  owners,  prosecute  the  defendant  for  fareadi 
of  orders,  as  master  of  their  ship  Young  Eagle. 

The  defendant  has  committed  a  breach  of  those  orders,  and  for  this  he  is 
liable  in  damages^  unless  justified  by  the  peculiar  circumstances  of  his  sltoa* 
lion,  or  discharged  by  the  subsequent  conduct  of  the  phiintifii^ 

The  state  of  the  ship  created  no  impediment  She  was  completely  if 
paired  at  New  Orleans  on  her  first  arrival  there.  The  season  of  the  year 
was  a  fact  known  to  the  owners  at  the  time  they  gave  the  instructionsL  The 
want  of  flight  and  convoy  cannot  form  a  justification,  as  they  were  not 
•events  by  which  the  conduct  of  the  voyage  was  to  be  influenced. 

£br  a  discharge,  on  the  ground  of  the  plaintiff^  having  adopted  his  acta^ 
the  defendant  relies  on  certain  conversations  between  Mr.  Ludlow  and  Mr. 
Bloodgood,  the  letter  of  theplaintifisof  the  29th  of  Januaxy,  1800,  their  pro- 
omiag  insurance  on  the  unauthorized  voyages,  and  their  receiving  and  bbU- 
ing  the  cargo  of  molasses  he  brought  from  Havana  to  New  York.  Ike 
wbetance  of  these  conversations  wa%  that  Mi;  Ludlow  believed  Mr.  ISLu^km 
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upwards  of  $6,000.  Although  these  circumstances  strongly 
fyriify  the  charge  of  misconduct  on  the  part  of  her  master, 
I  should  not,  however,  be  disposed  to  disturb  the  decree  of 
the  District  Court  on  these  grounds.  But  I  cannot  satisfy 
myself  that,  injustice  has  not  been  done  by  the  master  in 
not  accounting  for  the  advances  he  has  received  on  account 
of  the  ship-owner.  The  acioounts,  as  exhibited  on  the  hea^ 
ing,  are  so  irregular,  and  unaccompanied  by  vouchers,  that 
to  allow  the  master  to  receive  the  full  amount  of  his  wage0, 


an  banoBt  man ;  that  he  did  fho  best  for  their  interest ;  and  that  the  <n4f 
ftnlt  he  found  was  his  not  writing.  When  these  oonversatioDa  took  plaev 
does  not  precisely  appear,  farther  than  that  one  wu  about  the  Gth  of  Feb* 
roai;^,  1800,  the  other  in  the  spring  of  that  year.  The  letter  of  the  29th  of 
Jannary  ia  to  nearly  the  same  effect ;  oontainmg  a  dedaiation  that  'dU  Ou 
fauU  they  found  was  the  d^fendcmfs  omitting  to  write  io  them. 

It  must  be  remembered  that  at  the  time  of  these  oonyersations,  and  of  writ- 
ing the  letter  of  the  29th  of  January,  it  does  not  appear  that  the  phuntiflb 
knew  of  his  having  actually  committed  a  breach  of  orders.  They  only  knew 
he  contemplated  it  when  at  sea  on  the  25th  of  November,  in  the  event  of  his 
not  foi&etmg  at  Havana  with  advice  from  thenu  This  cannot,  then,  be  oon« 
etrued  into  an  approbation  orconduct,  of  which  they  probably  were  ignorant 
But  were  it  otharwiae,  the  approbation  relied  on  to  excuse  mal-condoolt 
where  by  parol  merely,  ought  to  be  unequivocal  and  explicit;  and  a  maro 
dBclaration  of  a  belief  in  the  honesty  and  integrity  of  the  defendant,  and  • 
refbaalto  oomplain  of  his  conduct^  cannot  be  sufficient  Many  an  honast 
man  baa  committed  errors  which  have  rendered  him  liable  in  damaffea,  and 
many  an  mjured  one  has  refused  to  complam. 

The  aots  of  the  plaintifb  remain  to  be  considered.  Their  procuiog  inaur- 
ance  on  the  unauthorized  voyages,  and  their  receiving  and  seUing  the  mo- 
Uuaea.  I  can  discover  no  prindplo  on  which  either  of  these  acts  can  be  coi>> 
sjtruad  into  an  adoption  of  the  conduct  of  the  drfendant  It  would  be  a  reg- 
nlation  ruinous  to  commerce,  if  whenever  a  portion  of  a  merchant'a  ptopotty 
iB  aacnficad  by  the  unauthorized  acts  of  the  master  of  his  ship  or  oonsignae^ 
that  he  should  be  obliged  to  jeopardize  the  remainder,  before  ha  shall  be  an- 
titled  to  a  recovery  in  damages.  In  the  present  instance,  the  owaera*  prop- 
erty^ in  neither  the  vessel,  her  cargo,  not  her  earnings,  was  in  anywln 
ebaagad  by  the  conduct  of  her  master.  They  were,  therefore^  perfboH^  oar- 
not  in  what  they  did,  and  their  ri^^t  to  reoover  remains  unimpaired. 

Vol.  IL  80 
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($656  86,)  with  interest^  without  requiring  fix>ni  him  a  full 
and  satisfactory  account  of  the  moneys  received,  and  of  the 
disbursements  and  expenditures  of  the  ship  during  the  toj« 
age,  would  not  only  be  doing  injustice  to  the  respondents, 
but  would  be  sanctioning  a  laxity  of  conduct  on  the  part  of 
the  master,  in  matters  entirely  within  his  own  control  and 
duty,  that  would  be  unsound  in  principle  and  injurious  in 
practice.  But  to  guard  against  any  injustice  being  done  to 
the  master,  I  shall  reverse  the  decree  of  the  District  Court| 
and  dismiss  the  libel  without  prejudice,  and  without  costs 
on  either  side ;  thereby  giving  to  the  libellant  an  opportu-. 
nity  of  filing  another  libel,  and  rendering  a  full  account  of 
his  receipts  and  expenditures.  [1] 

[1]  See  Uie  following  cases  in  Paine'a  G.  G.  Bepi  VoL  I:  The  Sh^  Orani 
Jkrkf  p.  73 ;  The  Sh^  May^  p.  180;  Murray  ▼.  Losonu^  p.  572. 


William  P.  Lea  v.  Ship  Alexander  and  cabgo. 

SalTBge  is  an  allowance  for  saving  a  ship  or  goods  at  sea,  or  both,  from  dan- 
geFB|  fire,  pirates  or  enemiea 

Whenever  a  vessel  in  the  charge  of  her  officers  is  exposed  to  imminent  peril 
on  the  high  seas,  and  is  relieved  therefrom  bj  others,  it  presents  a  case  Ar 
salvaoe,  even  though  the  service  has  been  rendered  by  pilots;  and  to  en- 
title  to  salvage,  there  need  not  have  been  risk  of  life^  ezpenditnie  of  moo^, 
or  the  iqopllcation  of  any  extraordinaiy  means^  but  m$j  be  ezcfaisivel/  m 
case  of  skill 

A  ahoal  nmning  out  into  the  sea,  which  is  not  an  entrance  to  a  bay,  inle^ 
river,  harbor  or  port,  though  within  the  cruising  ground,  is  not  pilot's  watei; 
lUklees  it  has  been  made  so  by  law.    If  a  vessel  hasbeen  nmagroondiqioa  i 

such  shoal,  and  is  in  danger  of  shipwreck,  and  a  pilot  volunteers  to  extri^ 
cate  her  from  peril,  and  by  getting  her  into  deep  water  places  her  in  8a£»* 
1y,  the  senrice  is  not  pilotage,  and  he  is  entitled  to  salvage. 

PQota  cannot  be  salvors  for  any  service  they  may  render  in  the  peifi>rmanoa 
of  their  ordinnry  duty.  But  they  may  become  salvors  when  they  noder 
services  not  in  the  line  of  Uioir  duty,  by  which  a  vessel  is  relieved  fion 
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'  -danger,  threatening  shipwreck.  Tlicy  may  be  salvors  even  after  the  rela- 
tioA  of  pilot  to  a  particular  vessel  has  been  begun ;  and  the  service,  without 

.  regsad  to  the  place  where  it  is  rendered,  will  dctermlQe  whether  a  pilot  is 
or  is  not  a  salvor.  They  must,  however,  in  all  cases,  before  they  can  bo 
salvors,  go  to  the  extreme  point  of  their  duty. 

A  pilot  in  a  proper  case  wCl  be  entitled  to  salvage,  notwithstanding  the  or- 
dinance fhom  whioh  he  derives  his  commission  to  act  as  pilot,  makes  it  his 
duty  to  go  to  vcskIs  in  distresa 

John  L.  Wilson  and  George  W.  Cross,  for  appel- 
lants. 
M.  King,  for  appellees. 

Wayne,  J. : — ^This  is  a  case  in  which  a  valuable  ship  and 
cai^o  were,  in  all  probability,  saved  from  total  loss,  by  the 
«kill  and  knowledge  of  a  branch  pilot,  who  promptly  went 
to  her  assistance  when  told  of  the  ship's  peril.  There  was 
no  risk  of  life,  no  expenditure  of  money,  nor  application 
of  extraordinary  means  to  effect  it ;  and  the  time  taken  to 
render  the  service  did  not  exceed  four  hours.  It  is  exclu- 
sively a  case  of  skill,  combining  good  seamanship,  in  sail-' 
ing  the  ship,  with  a  knowledge  of  the  shoals  upon  which 
she  had  been  run  aground,  when  in  the  charge  of  her  cap- 
tain. The  case  is  purposely  presented  in  such  a  light,  that 
it  may  be  viewed  at  the  lowest  point  of  merit.  Does  it 
present  a  case  for  salvage  ?  I  think  it  does.  It  is  so  upon 
the  principle,  that  whenever  a  vessel  has  been  run  aground 
upon  a  shoal  on  the  high  seas,  in  the  charge  of  her  officers, 
and  she  is  relieved  from  imminent  peril  by  other  persons, 
it  presents  a  case  for  salvage,  whether  the  service  has  been 
rendered  by  pilots  or  by  other  persons.  The  term  high 
seas  is  used  to  distinguish  cases  occurring  on  them  from 
such  as  happen  in  bays,  inlets,  rivers,  harbors  and  ports. 
In  the  latter,  the  principle  will  be  modified  in  its  applica- 
tion, according  to  the  circumstances  of  each  case,  and  the 
laws  under  which  pilots  act    So,  also,  the  principle  will  be' 
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vwed  ia  its  application,  wlien  the  Congress  of  the  Unit^ 
State?  shall  exercise  its  constitutional  power,  by  legulating 
tiie  pilotage  of  vessels  on  the  coast,  within  the  distance  to 
which  a  nation  may  extend  its  legislation  over  the  sea — 
^hen  it  shall  designate  the  locality  of  pilot's  waters  beyond 
^fauces  ierrcR^  and  shall  fix  a  compensation  or  salvage  to 
be  given  to  pilots  for  aiding  vessels  in  danger  of  being 
wrecked  on  the  coast,  I  have  said  when  Congress  shall  do 
this,  because,  by  the  act  of  the  7th  August,  1789,  it  haa 
only  adopted  the  laws  of  the  States,  regulating  pilots  in  the 
bays,  inlets,  rivers,  harbors  and  ports  gf  the  United  States ; 
and  Congress  alone  has  the  power  to  regulate  pilotage  upon 
the  coast  out  of  the  enumerated  places,  and  beyond  the 
jurisdiction  of  the  States.  This  case  was  argued  by  the 
respondent's  counsel,  as  if  the  ordinances  of  the  City  Coun- 
cil of  Charleston  had  regulated  pilotage  on  the  coast,  out  of 
the  bays,  inlets,  rivers,  harbors  and  ports  in  South  Caro-. 
lina.  I  then  suggested  a  doubt  as  to  the  existence  of  sucli 
a  power  in  the  States,  and  would  have  urged  an  argument 
upon  the  point  more  than  I  did,  if  I  had  not  found,  upon 
eswnination,  that  the  ordinances  of  Charleston  regulating 
pilotage  had  not  gone  beyond  bays,  inlets,  rivers,  harbors 
and  ports.  This  view  of  the  case  disposes  of  the  objection 
urged  against  the  allowance  of  salvage  to  the  libellant,  be- 
cause the  service  was  rendered  within  his  cruising  ground* 
I  understood  the  counsel^  making  the  objection,  to  use  the 
term  cruising  ground  as  synonymous  with  pilot's  water  or 
pilotage  ground.  They  are  not  the  same,  however.  By 
pilot's  cruising  ground,  is  meant  that  distance  out  in  the 
^  sea  along  a  certain  extent  of  coast  that  pilots  cruise  for 
vessels  bound  to  ports,  inlets,  harbors,  rivers  or  bays  into 
w;hich  a  pilot  may  take  them  by  his  commission.  By  pi' 
lot's  water  or  pilotage  ground,  is  meant  the  access  to  a  bay, 
inlet|  river,  harbor  or  port,  beginning  at  the  exterior  pointy 
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where  a  pilot  may  take  leave  of  an  outward-bound  veasel, 
and  extending  to  tte  places  fixed  upon  by  law  or  usage  fdit 
the  anchorage  or  mooring  of  inward-bound  vessels.  A 
ehoal  running  out  into  the  sea,  which  is  not  an  entrance  to 
a  bay,  inlet,  river,  harbor  or  port,  though  within  the  crui»- 
ing  ground,  is  not  pilot's  water,  unless  it  has  been  made  so 
by  law.  If  a  vessel  has  been  run  aground  upon  such  shoal, 
^d  is  in  danger  of  shipwreck,  and  a  pilot  volunteers  hb 
aid  to  extricate  her  from  peril,  by  getting  her  again  into 
deep  water,  and  does  place  her  in  safety,  the  service  is  not 
pilotage  in  the  proper  acceptation  of  the  term.  It  is  a  s^!r* 
vice  rendered  by  a  pilot,  but  one  out  of  the  line  of  strict 
legal  obligation,  and  beyond  his  ordinary  duties. 

But  it  was  urged,  that  the  service  rendered  by  the  libel- 
lant  was  a  case  of  ordinary  pilotage.  That  if  more  th&i& 
one  of  ordinary  pilotage,  it  was  one  of  that  class  of  cases 
for  which  pilots  have  been  allowed  extraordinary  pilotage 
compensation  for  extraordinary  services,  as  contradistin- 
guished from  ordinary  sen-ices,  and  not  a  case  for  salvage. 
It  was  also  urged,  that  a  pilot  could  not  be  a  salvor  in  anjr 
<iase ;  and  if  the  law  was  otherwise,  that  then  the  libellani 
could  not  be  a  salvor,  as  his  services  had  been  given  to  a 
vessel  in  distress,  only  as  he  was  bound  to  give  them  by 
the  ordinance  from  which  he  derived  his  commission  to  act 
as  a  pilot  What  is  salvage  ?  It  is  an  allowance  for  sav- 
ing a  ship  or  goods  at  sea,  or  both,  from  dangers,  fire,  pi- 
rates or  enemies.  Lord  Chief  Justice  Abbott,  in  his  Trea- 
tise on  Shipping,  897,  defines  salvage,  "a  compensation 
that  is  to  be  made  to  other  persons  by  whose  assistance  ft 
ship,  or  its  loading,  may  be  saved  firom  impending  peril  Ot 
recovered  after  actual  loss."  Holt,  in  his  System  and  Nav- 
igation Laws  of  Great  Britain,  says  it  is  "a  compensation 
for  the  safety  of  a  ship  or  cargo,  paid  to  those  by  whose 
labor  and  courage  they  have  been  preserved  from  wreck. 
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or  recoyered  after  capture.  Test  this  case  bj  these  deA* 
nitioQS,  without  regard  to  the  objection  that  a  pilot  caimot 
be  a  salvor,  and  it  is  clearly  a  case  for  salvage.  Here  was 
a  ship  making  her  first  land  fall,  aground  upon  a  shoal,  be* 
tween  breakers,  without  sea-room  to  perform  common  nau- 
tical operations  without  danger  of  shipwreck,  from  which 
her  officers  and  crew  could  not  extricate  her,  but  finom 
which  she  was  relieved  by  the  skill  and  knowledge  of 
others,  and  saved  from  inevitable  shipwreck.  It  will  not 
be  contended  that  such  services,  rendered  by  one  not  a 
pilot,  would  not  make  him  a  salvor.  Is  the  libellant  ex- 
cluded from  being  a  salvor,  because  he  was  a  pilot  of  the 
bar  and  harbor  of  Charleston?  The  objection  that  pilots 
cannot  be  salvors,  has  been  repeatedly  overruled  in  the 
courts  of  this  country,  and  in  the  admiralty  courts  in  Eng- 
land. The  contraiy  doctrine  was  early  affirmed  in  Oaro- 
lina,  in  the  case  of  Delaney  v.  Sloop  PerazioJlfl)  The  Ian- 
guage  of  that  authority  is,  that  pilots,  like  other  persons^ 
may  entitle  themselves  to  salvage,  by  performing  servioes 
beyond  the  mere  line  of  their  duty.  The  law  is,  that  a 
pilot  cannot  be  a  salvor  for  any  service  he  may  render  in 
in  the  performance  of  his  ordinary  duty.  But  in  the  case 
of  The  Joseph  Howey^iji)  it  is  said,  in  extraordinary  casea 
the  safe  conduct  of  a  ship  under  circumstances  of  extreme 
personal  danger  and  personal  exertion,  may  erect  a  pilot- 
age service  into  something  of  a  salvage  service."  Lord  Al- 
vanley,  in  the  case  of  Newman  v.  WdUu8^{c)  puts  a  case 
which  shows  it  was  his  opinion,  and  that  of  Lord  StoweU, 
that  pilots  may  be  salvors.  He  says :  "  Suppose  a  tempest 
should  arise  while  the  pilot  is  on  board,  and  he  should  go 
off  in  a  boat  to  the  shore  to  fetch  hands,  and  should  risk 
his  life  for  the  safety  of  the  ship  in  a  manner  different  from 

(a)  Bee's  Adm.  Rep.  212.  (>)  1  Bob.  306. 

(e)  3  Bos.  ft  PolL  616. 
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^t  whioh  his  duty  required ;  in  suth  a  case,  it  seems  to 
.  ma  that  he  would  be  entitled  to  a  compensation  in  the  na* 
.  tuie  of  salva^ ;  and  I  am  glad  that  Sir  William  Scott' ap« 
peaia  to  entertain  the  same  opinion."  Mr.  Jastico  Wash-  i 
ington,  in  the  case  of  the  Le  Tigre,{a)  after  s*tating  that 
ordiiiary  official  duties  were  not  to  be  compensated  by  sal- 
vage, adds :  "  Of  this  class  of  cases  is  that  of  a  pilot  who 
saJSsly  conducts  into  port  a  vessel  in  distress  at  sea.  He 
acts  in  the  performance  of  his  ordinary  duty,  imposed  upon 
him  by  the  law,  and  the  nature  of  his  employment,  and  he 
is  therefore  not  entitled  to  service,  tlnlesa  in  a  case  where  he 
goes  beyond  Uie  ordinary  duties  attached  to  his  employment,^* 
In  the  case  of  the  Elvira^  a  dismasted  vessel,  Judge  Uop- 
kinson,  of  Pennsylvania,  allowed  salvage  to  pilots  for  tow- 
ing into  port^  expressly  overruling  the  objection  that  pilots 
oould  not  be  salvors  for  services  rendered  to  vessels  in  dis- 
tress, beyond  their  ordinary  duties.  The  law  then  is,  that 
pilots  may  become  salvors  when  they  render  services  not 
in  the  line  of  their  duty,  by  which  a  vessel  is  relieved  from 
.  danger,  thi'eatening  shipwreck.  They  may  be  salvors,  even 
after  the  relation  of  pilot  to  a  particular  vessel  has  been 
begun,  and  the  service,  without  regard  to  the  place  where 
.  it  is  rendered,  will  determine  whether  a  pilot  is  or  is  not  a 
salvor.  They  must,  in  all  cases,  before  they  can  be  salvors, 
go  to  the  extreme  point  of  their  duty ;  and  the  circum- 
stances of  the  case  in  which  they  may  claim  to  be  consid- 
ered as  salvors,  must  obviously  be  such  as  require  efforts, 
perils  to  be  CDCountered,  labor  or  skill  out  of  the  line  of 
.  their  duty,  and  the  inferences  drawn  from  them  are  sanc- 
tioned by  the  Supreme  Court,  in  the  case  of  Hohart  et  aL  v. 
Diogam  et  al^  decided  at  its  last  term. 
But,  further,  let  the  objection  against  a  pilot  being  a  sal* 

(a)  3  JVaab.  Cir.  Bcp.  168. 
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vor  be  tested  by  Lord  Sto well's  definitioxi  of  a  salvor,  gbm 
in  the  case  of  The  Nepiimej{a)  which  was  adopted  by  tfao 
Supreme  C!ourt  in  the  case  of  Hdbari  et  <iL  y.  Droffcm  ei  sdL 
A  salvor  is  ^'  a  person  who^  withont  any  particular  rektiGii 
to  a  ship  in  distress,  proffers  useful  services,  and  gives  H 
as  a  volunteer  adventurer,  without  any  preexisting  oove^ 
nant  that  connected  him  with  the  duly  of  employing  faim- 
aalf  for  the  preservation  of  that  ship.  The  Supreme  Coozt 
had  said  this  rule  is  founded  in  public  policy,  and  strikes 
at  the  root  of  those  temptations  which  might  otherwise  ex- 
ist to  an  alarming  extent^  to  seduce  pilots  and  othen  to 
abandon  their  proper  duty,  that  they  might  profit  by  tli» 
distresses  of  the  ship  which  they  are  boimd  to  navigate.'' 
But  the  court  did  not  consider  the  rule  as  excluding  a  pilot 
£com  being  a  salvor,  on  account  of  his  covenant  to  aid  vea* 
sels  in  distress,  in  a  case  where  the  pilot  had  no  official  am* 
ftec^ebn  with  the  ship  be/ore  she  was  in  imminent  peril  By 
citing,  too,  Lord  Alvanley's  supposed  case  with  a}q»oba* 
tion,  tfie  court  affirms  that  pilots  may  be  salvors  in  eases  after 
m  pilots  offijcial  connection  vnth  a  ship  has  commenced.  The 
rdaiion  which  a  pilot  may  uUimcUdy  bear  to  a  vessel  tohiek 
he  boards  is  not  determined  by  the  character  in  which  he 
goes  on  board  or  in  which  he  has  been  received^  but  by  the  set* 
viees  he  may  be  dolled  on  by  the  exigence  of  the  vessel  to  per* 
form.  The  pilot's  obligation  to  the  public  is  to  cruise  off 
the  port  for  which  he  is  commissioned — ^to  offer  his  servioea 
to  vessels  which  he  may  suppose  bound  inwards — ^to  a  ves* 
Sel  in  distress  first,  though  she  may  be  more  distant  than 
auotiber — 4md  in  many  cases  of  distress,  his  relation  begins 
and  ends  with  no  more  than  the  service  of  a  pilot.  Where 
the  ship  is  in  distress,  being  dismasted,  sprung  a  leak,  or 
fiabm  any  other  casualty,  but  can  still  be  navigated  with 

(a)  1  Hagg;  Adm.  Bep.  ^se,  ttf. 
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vfaotever  may  be  her  draft  of  water,  it  will  be  a  case  of  <ft^ 
dinazy  pilotage.  But  if  a  vessel  already  upon  a  shoal,  In 
dinger  of  shipwreck^  is  boarded  by  a  pilot,  whose  serviees 
are. accepted  to  take  her  out  of  her  peril,  and  he  saves  hdr 
bom  probable  loss,  his  particular  relation  of  pilot  does  not 
begim  until  the  contingency  of  the  vessers  shipwreck  hiis 
paased,  by  her  being  again  in  deep  water,  as  off  the  shoal; 
ttd  then  it  will  not  occur  unless  the  vessel  is  bound  into 
llie  port  for  which  the  pilot  i$  commissioned  to  act,  or  un- 
IcflB  the  injury  she  has  sustained  makes  it  necessary  to  carry 
her  into  such  port.  Suppose  the  Alexander  had  not  heeh 
-boond  for  Charleston,  but  had  pursued  her  voyage  to  some 
^ytlier  port,  after  she  had  been  extricated  &om  Boman 
Shoals  by  the  libellant,  what  fee  would  he  have  been  enti^ 
lied  to  for  his  services,  tmder  the  ordinances  of  Charleston  ? 
The  ordinance  does  not  provide  for  such  a  case.  The  Ubel- 
lant  would  not  have  been  entitled  to  pilotage  for  taking  her 
into  port,  for  that  would  not  have  been  done.  Would  the 
oBdT  of  such  a  fee  have  been  a  lawful  and  adequate  com* 
pensation  for  such  a  service  ?  He  being  bound  to  Charles- 
ton can  make  no  difference  in  the  merit  and  character  of 
tkose  services  which  placed  her  in  a  condition  out  of  immi* 
nani  peril,  to  be  piloted  into  her  destined  port.  The  orig- 
inal service,  then,  was  neither  a  case  of  ordinary  or  extra- 
ordinary pilotage,  but  a  service  which  saved  a  vessel  ftx)m 
impending  wreck ;  and  it  is  this  feature  in  the  case  which 
makes  it  one  for  salvage.  The  14th  section  of  the  ordinance 
does  not  apply,  by  which  the  compensation  in  such  a  case 
can  be  measured ;  for  that  is  a  daily  compensation  of  four 
dollars  for  every  day  a  pilot  is  on  board  a  vessel  of  whidi 
he  takes  charge  ten  leagues  fSrom  land. 

The  remaining  objection  urged  against  salvage  in  this 
case  is,  that  the  ordinance  from  which  the  libellant  derived 
his  commission  to  act  as  pilot  makes  it  his  duty  to  go  to 
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vessels  in  distress ;  and  being  a  duty,  he  cannot  Imve  salvage 
for  performing  it.  It  is  a  pUot's  duty  to  go  to  Teasels  in 
distress,  and  for  not  doing  so  he  may  be  mulcted  in  the 
penalty  of  the  ordinance^  and  be  deprived  of  his  commis- 
sion. But  for  such  a  service  the  ordinance  fixes  no  com* 
pensation ;  nor  can  one  be  fixed  which  would  be  just  in  all 
cases,  or  which  could  impose  upon  a  pilot  the  obligation  to 
do  more  than  a  pilot's  duty  in  bringing  the  vessel  into  poKt. 
The  circumstances  attending  each  case  of  distress  must  de- 
termine whether  the  services  rendered  by  a  pilot  is  one  of 
ordinary  or  extraordinary  pilotage,  or  a  case  for  salvage. 

In  the  consideration  of  this  case  I  have  carefully  exam* 
ined  all  the  laws  of  England,  France  and  Holland  regulat- 
ing the  pilotage  of  vessels  upon  the  coast,  to  ascertain  the 
views  of  the  legislators  of  those  nations  as  to  the  character 
of  services  rendered  by  persons  saving  vessels  from  ship* 
wreck  upon  the  coast  I  find  them  always  considered  as 
salvage  services,  only  varying  in  the  mode  and  tribunals 
by  which  the  salvage  is  to  be  assessed.  They  are  not  au- 
thority to  bind  my  judgment,  but  I  hope  they  have  aided 
to  instruct  it  to  a  right  conclusion  in  this  case.  I  find  them 
coinciding  with  the  judgment  of  our  own  courts  in  sudi 
cases,  and  sustained  by  reasoning  which  deliberate  exam- 
ination and  thought  convince  me  is  correct. 

Upon  the  whole,  then,  my  conviction  is  that  the  shq> 
Alexander  would  have  been  shipwrecked  upon  the  idioal 
upon  which  she  was  aground,  if  she  had  not  been  extri* 
cated  by  the  timely  arrival  and  skill  of  the  libellant.  I 
think  the  service  makes  the  libellant  a  salvor,  and  the  ship 
being  at  least  of  the  value  of  fifteen  thousand  dollars,  one 
thousand  dollars  is  decreed  to  the  libellant  as  salvage,  ex- 
clusive of  his  pilotage  fees  for  carrying  the  vessel  into  port, 
and  costs. 

The  judgment  of  the  court  below  is  reversed,  and  t]»e 
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erosa  appeal  of  the  respondent  is  ordered  to  be  db* 

in]a8ed.[l] 

[1]  In  the  case  of  the  Schooner  Etnuhua,  1  Sumner,  201,  Judge  Stoiy 
8aid  : — "  I  take  it  to  be  very  dear,  that  wherever  tlie  service  has  been  rendered 
in  saving  property  on  the  sea,  or  wrecked  on  the  coast  of  the  sea,  the  service 
is,  in  the  sense  of  the  maritime  kw,  a  salvage  sen-ice.  If  it  has  been  ren- 
dered under  circumstances  which  establish  that  the  parties  have  voluntnriljr 
,<«nd  without  any  controlling  necessity  on  the  side  of  the  proprietors  of  the 
property  saved,  or  their  agents,  entered  into  a  oontract  for  a  fixed  compen- 
sation, or  upon  the  ordinary  terms  of  a  compensation  for  labor  and  scrvioea 
quarUum  meruerurU ;  in  either  case,  it  does  not  alter  the  nature  of  the  ser- 
vice, as  a  salvage  service,  but  only  fixes  the  rule  by  which  the  court  is  to  be 
governed  in  awarding  the  oompeuaotion.  It  is  stili  a  salvage  oontmot,  and 
m  salvage  compensation.  It  is  true  that  contracts  made  for  salvage  services 
are  not  ordinarily  held  obligatory  by  the  Court  of  Adnuralty  upon  the  persons 
i^hose  property  is  saved,  unless  tbo  court  can  clearly  see  that  no  advantage 
is  taken  of  the  parties*  situation,  and  that  the  rate  of  compensation  is  just  and 
reasonabla  The  doctrine  is  founded  upon  principles  of  sound  public  policy,  aa 
veil  as  upon  just  views  of  moral  obligation.  No  system  of  jurisprudonce  pur- 
porting to  be  founded  upon  moral,  or  religious,  or  even  rational  principles,  oould 
tolerate  for  a  moment  the  doctrine  that  a  salvor  might  avail  himself  of  the 
calamities  of  others  to  force  upon  them  a  contract  unjust^  oppressive  and  ex- 
orbitant ;  that  he  might  turn  the  prkio  of  safety  into  the  price  of  ruin ;  that 
he  might  turn  an  act  demanded  by  Christian  and  public  duty,  into  a  traffic 
of  profit  which  would  outrage  human  feelings,  and  disgrace  human  justice." 

In  the  case  of  Clarke  v.  Brig  Vodge^  4  Wash.  C.  0.  Rep.  651,  Wasliington, 
J.,  said : — "  It  may  confidently  be  laid  down,  as  an  undisputed  principle  upon 
which  a  claim  for  salvage  at  all  times  rests,  that  unless  the  property  be  m 
S^i  saved  by  those  who  daim  the  compensation,  it  cannot  be  allowed,  be 
their  intention  however  benevolent,  and  their  conduct  however  heroia  If 
Providence  kindly  aids  their  exertions,  by  which  tlie  object  is  attained,  so 
much  the  better  for  them;  nor  would  that  circumstance  deprii'e  them  of 
merit,  altliough  it  might  dimhiish  the  rate  of  compensation ;  but  exertions 
must  be  made,  and  the  probability  that  they  contributed,  or  might  contribute 
to  save  the  property,  should  appear  by  some  proof|  although,  ih>m  circom* 
atanoes^  slight  proof  only  could  be  expected.  I  will  not  say  that  where  the 
danger  is  proved,  and  the  vessel  is  conducted  by  tlie  asserted  salvors  into  a 
place  of  safety,  every  presumption,  in  the  necessary  absence  of  other  evi- 
dence, may  not  be  made  in  theu*  favor.  But  whcro  it  is  proved  by  other  evi- 
dence, as  it  is  hi  this  case,  that  no  human  force  could  have  averted  the  dan* 
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ger  tiDlcss  a  particular  act  was  done,  which  act  the  same  evidence  sbowi  wM 
nearly  impossible  to  have  been  accomplished,  the  court  cannot  aay  that  th» 
vessel  was  saved  hy  the  exertions  of  these  libellant& 

"  The  general  principle  before  stated  is  too  firmly  established  by  anthoritiea 
to  admit  of  controversy.  *  Salvage,'  say  the  conrt  in  the  case  of  the  AnuUa, 
1 1  Cranch,  1,  'is  a  compensation  for  actnal  services  rendered  to  the  property 
chai^d  with  it*  And  in  the  case  of  the  Aleria^  9  Cranch,  367,  it  is  Baid» 
'salvage  is  allowed  as  a  reward  Ibr  the  meritorious  conduct  of  the  salvor, 
and  m  consideration  of  a  benefit  conferred  on  the  person  whose  property  he 
has  saved.'  It  is  also  stated  in  the  first  of  these  cases,  that  not  only  muA ' 
the  service  rendered  be  meritorious,  but  the  possession  taken  of  the  thing 
iaved  must  be  UwfoL** 


Benjamin  Pomeboy  Adm'r.  of  Charles  E.  Phslfs  tx. 
D.  F.  Manin,  B.  F.  Phelps  &  Foote. 

In  the  State  courts  in  Connecticut,  an  answer  in  Chanceiy  stands  on  the  same 
footing  as  a  plea,  and  is  not  evidence  unless  the  complainant  seeks  a  db- 
ckMure  by  an  appeal  to  the  conscience  of  the  defendant 

In  Chancery  proceedmgs  in  the  courts  of  the  United  States,  when  the  amrcrer 
is  re8iK>nsive  to  allegations  in  the  bill,  it  is  considered  as  evidence,  and 
must  be  rebutted  by  something  more  than  simply  the  testimony  of  ono 
witness. 

the  courts  of  the  United  States  are  not  governed  or  controlled  by  the  prac- 
tice of  the  State  courts,  unless  adopted  by  some  law  of  the  United  States^ 
or  by  some  rule  of  court  made  in  pursuance  of  an  act  of  Congress. 

The  Supremo  Court  of  the  United  States  has,  under  authority  of  an  act  of 
Congress,  adopted  certain  rules  of  practice  for  the  Courts  of  Equity  of  the 
United  States ;  one' of  which  is,  that  in  all  cases  where  the  rules  prescaibed 
by  the  Supreme  Court,  or  by  the  Circuit  Court,  do  not  apply,  the  practice 
of  the  Ch*cuit  Courts  shall  be  regulated  by  tlio  practice  of  the  High  Court 
of  Clianccry  in  England. 

The  rule  Is  well  settled  that  parol  evidence  cannot  be  admitted  to  contradict 
or  vary  the  terms  of  a  written  instrument ;  nor  can  a  conveyance  be  diown 
by  parol  to  be  to  another  use  or  interest  than  that  expressed  in  it  But  4 
latent  ambiguity  arising  from  some  collateral  matter  out  of  the  instromenl^ 
may  always  be  explained  by  parol  evidence. 

Where  A.  B.  ft  C  Were  copartners,  and  A.,  without  the  knowledge  of  eithelP 
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of  the  other  partners,  drew  fands  from  the  concern  while  acting  as  the  agen^ 
'  of  D.,  which  ftinds  he  furnished  to  D. ;  it  was  held,  that  a  deed  of  certain 
property  of  less  valae  than  the  funds  so  furnished  to  D.,  subsequently  made 
by  D^  while  in  failing  health,  to  B.,  reciting  as  the  consideration  thereof 
the  indebtedness  of  A.  to  B.  &  C,  which  B.  assomed,  was  valid  as  against  th% 
creditors  of  D.,  and  that  the  books  of  the  partnership  were  admissible  tQ 
show  how  the  accounts  stood  as  between  the  partners. 
Held,  alsO)  that  B.  &  C.  were  not  creditors  of  D.,  but  of  A. ;  and  that,  there- 
Ibre,  the  deed  was  not  void  under  the  statute  of  Connecticut  of  1828,  rela* 
tive  to  conveyances  in  trust  for  creditors. 
Held,  farther,  that  the  deed  could  not  be  considered  in  trust  fSar  the  crediton. 
of  the  grantor  witliin  the  statute  of  Connecticut,  but  rather  a^  indemni^. 
in  the  nature  of  a  mortgage,  or  a  power  coupled  with  an  interest,  whereby 
the  grantee  was  authorized  to  sell  the  property  conveyed,  and  to  retain 
and  pay  what  was  owing  by  A.  to  B.  &  C,  and  to  pay  over  the  surplus^  if 
any,  to  the  grantor  or  his  legal  representatives. 

Thompson,  J. :— The  original  bill  or  petition  in  this  case 
was  filed  in  the  Superior  Court  for  the  county  of  New  Lon- 
don, in  the  State  of  Connecticut,  and  was  removed  into  thia 
court  under  the  provisions  of  an  act  of  Congress,  on  the 
ground  that  the  defendants  were  citizens  of  the  State  of 
New  York.  This  circumstance  has  been  urged  at  the  bar 
on  the  part  of  the  complainants,  as  placing  the  cause,  with 
respect  to  the  effect  and  operation  of  the  answers  as  mat- 
ters of  evidence,  upon  a  different  footing  than  if  it  had  been 
originally  commenced  in  this  court.  I  can  perceive  no 
good  reason  for  such  a  distinction ;  if  it  was  the  right  or 
privilege  of  the  defendants  to  be  sued  in  this  court,  it  ought 
.not  to  be  in  the  power  of  the  opposite  party  to  take  away 
that  right,  or  deprive  them  of  any  advantage,  if  any  exists^ 
which  they  may  have  in  this  respect.  It  seems  to  be  ad- 
mitted that  in  the  State  courts  in  Connecticut,  an  answer 
ia  Chancery  stands  on  the  same  footing  as  a  plea,  and  is 
not  evidence,  unless  the  complainant  seeks  a  disclosure  by 
an  appeal  to  the  conscience  of  the  defendant.  This  is  dif- 
ferent from  the  rule  that  prevails  in  Chancery  proceedings 


m  dKOUIT  CX)URT 

Poineroy  t.  ICanioi,  Phelps  ft  Foote. 


in  the  courts  of  the  United  States ;  when  the  answer  is  r^ 
sponsiye  to  the  allegations  in  the  bill,  it  is  considered  as 
evidence,  and  must  be  rebutted  by  something  more  than 
simply  the  testimony  of  one  witness.  In  this  case  the  an- 
swers  were  filed  in  this  court  after  the  cause  was  removed 
here,  and  were,  in  point  of  fact,  sworn  to  in  conformity  with 
the  practice  of  this  court.  The  courts  of  the  United  States 
are  not  governed  or  controlled  by  the  practice  of  the  State 
courts,  unless  adopted  by  some  law  of  the  United  States,  or 
by  some  rule  of  court  made  in  pursuance  of  an  act  of  Con- 
gress. [1]  The  Supreme  Court  of  the  United  States  has, 
under  authority  of  an  act  of  Congress,  adopted  certain  rules 
of  practice  for  the  Courts  of  Equity  of  the  United  States : 
one  of  which  is,  that  in  all  cases  where  the  rules  prescribed 
by  the  Supreme  Court  or  by  the  Circuit  Court,  do  not  ap- 
ply, the  practice  of  the  Circuit  Courts  shall  be  regulated  by 
the  practice  of  the  High  Court  of  Chancery  in  England. 
And  it  has  not  been,  and  cannot,  indeed,  be  denied,  that  by 
the  practice  of  the  English  Chancery,  the  answer  is  required 
to  be  put  in  under  oath,  and  is  received  as  evidence  so  £ir 
as  it  is  responsive  to  the  bill.[2]    The  answers  in  this  caao 

[1]  See  Brtmter  t.  GOaton,  Fame's  C.  C.  Bep.,  VoL  I,  p.  428. 

[2]  The  general  rale  is,  that  whateTer  is  responsive  to  the  bill,  is  eTideDoe 
fbr  as  well  as  against  the  defendant  {SchvHun  y.  WendeO^  Walker's  Ifich. 
Gh.  Rep.  267.)  If  a  fact  stated  in  the  bill  and  answered  by  the  defendant  iv 
material  to  complainant's  case,  or  is  a  circmnstance  from  which  a  material  fini 
may  be  inferred,  the  answer  in  such  case,  is  reqionsiyeto  the  bill,  and  is  evi- 
4«noe  in  the  cause.  Jb.  An  answer  may  sometimes  be  eyidenoe  of  a  tbdt 
not  stated  in  the  bill ;  as  when  the  bill  sets  forth  part  of  compUdnant's  caaa 
only,  instead  of  the  whole,  and  the  part  omitted  and  stated  in  the  answer, 
shows  a  different  case  fbom  that  made  by  the  bill,  and  .is  not  by  ayotdanoa 
merely.  Jb.  An  answer  in  Chanceiy  not  sworn  to,  is  not  eyidence  in  tho 
oaase  for  any  purpose,  it  performs  the  ofBoe  of  a  plea  only.  ( WiUia  y.  Bmiar^ 
Mn,  4  Scammon's  Rep.  13.)  Where  a  general  replication  \a  pat  in  and  ttM 
parties  proceed  to  a  a  hearing,  aU  the  allegations  of  the  answer  which  are  re* 
sponsiye  to  the  bill,  shall  be  taken  for  tnxe,  miless  they  are  diq^ved  by  two 
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nrastj  therefore,  be  received  and  considered  according  to 
tliisrule. 

TTitnessos,  or  by  ono  witness  with  prog^nct  circumstances.  {Hdgthrop  ▼. 
JBboi^s  adin'rs.j  I  GUI  &  Johns.  270 ;  Roberts  t.  Salisbury,  3  lb.  425 ;  M&ffi^ 
V.  McDotvaH  1  McCord's  Ch.  Rcpi  434 ;  Hopkins  v.  Stump.  2  Harr.  ft  Johns. 
301 ;  ^aupin  v.  WTiUing,  1  Call,  224 ;  Blanion  v.  Bracketi,  5  lb.,  232 ;  M'Caw 
V.  BlewH,  2  McCord's  Ch.  Rep.  102 ;  Leeds  v.  Marine  Ins.  Co.,  2  Wheat  380; 
Staffm-d  V.  Bryan,  1  Paige,  239;  S.  0.  3  Wendell,  632;  Searcey  v.  PanneU^ 
Oook,  110 ;  Martin  v.  Browning,  2  Hawks,  G44 ;  Green  v.  Fau^T^n,  2  BlacikC 
834 ;  ndrtl  v.  I^n  Eyck,  2  Johns.  Ch.  Rep.  92 ;  Neilson  v.  Dickenson,  1  DesaiL 
134;  Cfcir*  v.  Van  Reimsdyk,  9  Cranch,  153;  Estepy,  WaUcins,  1  Bland. 
488.)  An  answer,  after  replication,  is  not  evidence  for  the  defendant,  except 
as  it  is  made  so,  by  discoveries  called  for  in  the  bill,  Qnd  which  are  responsive 
to  direct  charges  or  special  interrogatories.  {Lyerly  v.  Wheeler,  3  Iredell** 
Sq.  Hep.  599.)  The  denials  of  an  answer  cannot  be  rebutted  by  a  single  wit- 
ness, unaided  by  corroborating  circumstances.  {Glarkv.  Bailey,  2  Strobhart's 
£q.  Rep.  143.)  The  defendant  is  bound  to  answer  the  charging  part  &fi  well 
as  die  stating  part  of  the  bill ;  and  his  answer  to  the  charging  part,  if  respon- 
sive thereto,  is  evidence  in  his  own  favor,  if  an  answer  on  oath  has  not  been 
rraived  by  the  complainant  {Smiih  v.  Clark,  4  Paige,  3C8.)  Where  an  an- 
BWer  on  oath  is  waived,  the  answer  is  not  evidence  m  favor  of  the  defendant 
Ibr  any  purpose ;  but  as  a  pleading  the  defendant  may  avaH  himself  of  ad- 
missions and  allegations  contained  therein  which  establish  the  case  made  by 
bis  biO.  {BarOeU  v.  Gale,  4  Paige,  504.)  An  answer  admitting  the  equita- 
ble allegations  of  a  bill,  but  setting  up  matter  in  avoidance,  is  not  evidence  of 
such  matter  to  the  court  on  motion  to  dissolve  an  injunction  on  bill  and  an- 
swer, and  the  injunction  will  be  continued  till  the  hearing.  {Ferriday  t. 
SOeer,  Freeman's  Ch.  Rep.  258 ;  S,  P.,  The  Planters^  Bank  v.  Stockman^  Ib^ 
002;  Oakeyy,  RabVs  ezV.,  Freeman's  Miss.  Ch.  Rep.  546.)  Where  a  dia- 
oovery  is  sought  by  the  bill,  the  answer  stands  for  proof  unless  rebutted  by 
preponderatmg  evidence ;  and  although  the  testimony  of  a  smgle  witness,  if 
oorroborated  by  cuxsumstances,  is  suflBcient  to  disprove  an  answer,  yet  it  is  for 
the  Chancellor  to  judge  of  the  weight  of  the  evidence ;  and  his  decision 
agidnst  the  evidence  to  contradict  the  answer,  will  not  be  interfered  with,  es- 
pecSally  where  the  same  &cts  are  sworn  to  by  two  defendants  ui  their  several 
answers.  {Magtoood  v.  Lubbock,  Bailey's  £q.  Rep.  382.)  Where  the  allegar 
tioDs  of  the  bill  are  denied  by  the  answer,  a  single  witness  is  not  sufBclent  to 
establish  them,  unless  strongly  supported  by  circumstances.  (Johnson  t. 
Bktwsm  and  Earthy  Bailey's  Eq.  Rep.  403.)  Where  a  bank  answered,  under 
its  ooiponite  seal,  and  the  cashier  made  affidavit  that  the  statements  of  lbs 


4f0  CmOUIT  COURT 

Pomeroy  t«  Msnin,  Phelps  ft  Foote. 

The  object  of  the  bill  in  this  case  is  to  set  aside,  and  de- 
clare null  and  void,  a  certain  deed  or  instrument  in  writingi 

Viswer  were  true,  to  the  beat  of  his  knowledge  and  belief,  without  stating^ 
Uiat  he  had  anj  knowledge  of  the  facta  therein  set  forth,  the  answer  ww 
holden  not  to  be  evidence  against  the  positive  avennents  of  the  bill  {JtPGuJJU 
T.  The  Fkmlers'  Bank,  Freeman^s  Ch.  Rep.  383.)  An  answer  bj  a  pnrdiaseri 
denjing  notice  of  a  prior  unrecorded  mortgage,  is  sufficiently  disproved  by 
the  positive  oath  of  a  single  witness,  aided  by^  corroborating  circumstances. 
(  MarUn  v.  Saldy  BaQey^s  £q.  Rep.  1.)  The  testimony  of  one  \vitness  is  suf* 
Qdent  to  prove  fraud,  although  denied  by  the  answer,  if  corroborated  by  the 
oiicumstances  of  the  case.  [Bowe  v.  CockreU^  Bailey's  £q.  Rep.  126.)  An 
«P0wer  to  a  bill  charing  fraud,  responsive  to  the  bill  denying  the  charge^ 
a^  uncontradicted  by  evidence,  rebuts  the  idea  of  fraud.  {Murray  v.  Blaieh^ 
fm^  1  Wendell,  583  ,*  Cunningham  v.  Freebam,  3  Paige,  557.)  The  answer 
of  a  wife  cannot  be  read  as  evidence  against  her  husband ;  nor  can  she  be 
examined  as  a  witness  against  hun.  (City  Bank  v.  Bangs,  3  Paige,  36.)  The 
answer  of  the  wife  can,  in  no  case,  affect  the  husband.  (Legair  v.  Henderson^ 
I  Bland'S  Oh.  Rep.  269.)  The  answer  in  Chancery  of  a  corporate  body,  under 
its  common  seal,  denying  the  equity  of  the  bill,  is  sufficient  to  warrant  a  de- 
nial of  an  injunction,  or  to  dissolve  it  if  granted.  {Eaight  v.  Morris  Aqttedudt 
4  Wash*  0.  0.  60 1 .)  Where  a  replication  is  filed,  no  statement  in  the  answer 
not  responsive  to  the  bill  can  avail  the  defendant  unless  it  is  established  by 
ptOpC  (  Wakeman  v.  Graver,  4  Paige,  23.)  The  rule  that  proof  cannot  be  re- 
oeired  of  the  admissions  of  a  party,  unless  there  is  an  allegation,  setting  forth 
whOD,  where,  and  to  whom,  such  admissions  are  made,  does  not  apply  to  tho 
caqe  made  by  the  defendant  in  his  answer.  {Bi'andon  y.  Cabiness,  10  Ala. 
Hep.  155.)  When  an  answer  is  positive  no  decree  can  ,bo  made  against  it 
upon  the  testimony  of  a  single  witness.  I^  however;  there  are  circumstances 
wMch  strengthen  the  witness  and  entitle  him  to  greater  credit,  this  forms  an 
exception.  In  weigbmg  circumstances,  equal  credit  is  to  be  given  to  each, 
•nd  it  is  not  to  be  forgotten  that  one  is  a  disinterested  witness.  {Siwriewjnd  v. 
FRil^r&ttry,  1  Edwards,  44.2.)  The  answer  of  the  defendant  must  be  taken  to 
be  true,  unless  it  is  contradicted  by  the  positive  testimony  of  two  witnesses, 
or  the  testimony  (^one  witness,  with  strong  circumstances.  Ih,  {S,  P.,  JToZ- 
9^etaLy,  Dickenson,  1  Desau.  1 34 ;  Mart  v.  Ten  Eyck,  2  Johns.  Ch.  Rep.  92 ; 
BugkeaJT.  Blake,  6  Wheat.  468;  Lee  y.  Va;ughan,  1  Bibb,  235;  Waikinsy. 
SMceii,  6  Harr.  t  Johns.  435.)  The  general  rule  is,  that  either  two  wit- 
noesas^or  one  witness,  with  probable  circumstances,  will  be  required  to  out- 
weigh an  answer  assorting  a  fhct  rcsponsively  to  a  bilL  Il>.  {&  P.,  KorvQod 
r«  ifi»rwoodi  2  Harr.  &  John.  838 ;  Eopkina  y.  Slump,  2  Harr.  &  J.  304.)  Bgk 
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giveiL  by  Charles  K  Phelps  to  D.  Forest  Manin,  one  of  the 
defendants  in  this  case,  bearing  date  the  sixteenth  day  of 

tbeA  may  be  evidence,  aiismg  from  drcamstanoefl,  stronger  than  the  tes- 
timony of  any  slhgle  vitneae.  lb.  The  weight  of  an  answer  must  also, 
from  the  nature  of  evidenoe,  depend  in  some  degree  upon  the  &ct  stated.  If 
a  defendant  aaslrts  a  &ct  which  is  not,  and  cannot  be,  within  his  own  knowl- 
edge, the  nature  of  his  testimony  cannot  be  changed  by  the  positiyeness  of 
his  assertion.  Jb,  Where  the  fact  alleged  cannot  be  supposed  to  be  within  ' 
the  defendant's  knowledge,  proof)  by  one  witness,  in  opposition  to  the  answer, 
will  be  sufficirat  (Laujrence  v.  Lawrence^^c  Bibb,  358.)  The  answer  of  a 
defendant  professing  a  want  of  knowledge  of  the  &cts  stated  in  the  bill,  is  not 
evidence  against  those  facts ;  its  only  effect  is  to  put  the  complainant  to  the 
necessity  of  proving  them.  {Drury  v.  Conner,  6  Harr.  ft  Johnsi  288.)  So, 
an  evasive  answer,  (though  not  excepted  to  as  such,)  is  outweighed  by  tiie 
testimony  of  a  single  witness^  and  circumstances.  ( WUkina  v.  Wbo($Sn,  5 
Uun£  183.)  The  testimony  of  one  witness  prevails  against  the  denial  <^  an 
answer  sworn  to  only  by  a  defendant  who  has  no  personal  knowledge  of  the 
fitfts.  (Cbmif  V.  BoaweO,  1  Dana^  4*74.)  Where  a  defendant  m  his  answer 
only  denies  a  &ct  charged  in  the  bill,  according  to  the  best  of  luS  knowledge 
and  belief  a  single  witness  on  the  part  of  the  complainant  is  sufficient  to  es- 
tablish the  fact  (Knickerhacher  v.  Harris,  1  Paige,  209.)  The  principle  that 
on  answer  to  a  bill  can  only  be  overthrown  by  two  witnesses,  or  by  one  wit- 
ness and  corroborating  circumstances,  does  not  apply  to  the  case  of  the  proof 
by  one  witness,  of  the  execution  of  a  written  instrument  which  contradicts 
the  answer.  {Thomodon  v.  SmUhaon,  *l  Porter,  144.)  In  Chancery  the  tes- 
timony of  one  witness  against  the  direct  and  positive  averment  of  the  answer, 
is  not  a  sufficient  ground  for  a  decree.  (Pterscm  v.  CaXUn,  3  Vermont  Bep. 
272.)  But  when  the  testin^ny  of  witnesses  is  corroborated  by  circumstanoes, 
it  will  be  sufficient;  and  me  answer  containing  the  denial  may  also  m  itself 
oontam  the  circumstanoes  required.  Ih,  It  seems,  the  rule  requiring  two 
witnesses  to  disprove  a  responsive  denial  in  an  answer  in  Chancery,  does  not 
apply  where  the  defendant  refers  to  fisKsts  not  within  his  own  knowledge,  and 
where  he  gives  no  satis&ctory  reasons  for  being  supposed  in  possession  of 
snob  knowledge  of  the  &cts  denied,  as  would  justify  a  response  m  the  nega- 
tive. (VfaierB  v.  Crtagh,  4  Stew.  A  Porter,  410.)  Where  the  fact  alleged 
cannot  be  supposed  to  be  within  the  defendant's  knowledge,  proof  by  one 
witness,  m  opposition  to  the  answer,  will  be  sufficient  (lavfrence  v.  Zstc- 
reneey  4  Bibb,  358.)  The  weight  of  an  answer  must,  from  the  nature  of  evi- 
dence, depend  in  some  degree  on  the  fiict  stated.  If  a  defendant  asserts  a 
&ct  which  is  not^  and  cannot  be,  within  his  own  knowledge,  the  natura  of 
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May,  in  the  year  one  tlioaiBand  eight  hunched  and  tbirty- 
three,  and  which  is  set  out  in  hcec  verba  in  the  bilL 


hit  testimoDf  oannofc  be  dumgedbftiiepoflltiTeiMai  ofHiniiiortion  ({nM^# 
mim'rv.  r.  Vom  Beimtd^k,  9  Grandi,  153.)  Where  a  daoofeiy  is^toqglit  bf 
the  bill,  the  answer  stands  for  proof  unless  rebutted  by  preponderating  erl- 
dence ;  and  although  the  testimony  of  a  single  witneai^  if  cofroborated  by  cai^ 
eamstanoes,  is  sofBdent  to  disprove  tti  answer,  yet  it  Is  Ibr  the  (^aooellor  to 
jadge  of  the  weig^  of  the  eridenoe ;  and  his  dedsion  against  the  eridenoe  to 
oontradiot  the  answer  will  not  be  interfered  with,  eipeoially  where  the  saaoe 
Ihcts  are  sworn  to  by  two  defendants  in  tiiefa'  seToral  answers  {Magwood  r. 
LMock,  Bailey's  Sq.  Rep.  382.)  Where  the  aU^gatioas  of  the  bill  are  doned 
by  the  answer,  a  single  witness  Is  not  suffident  to  estahHsh  them,  uafefli 
vtroDgiy  soppoited  by  drcmnBtanoes.  (JWtoflon  t.  3Uaman  mid  MmrA^  Bai* 
ley's  Eq.  Rep.  463.)  AffinnaitiTe  sUegations  in  an  aoiwer,  not  KsponsiTe  to 
the  bOl,  must  be  proved  at  the  txiaL  Bat  where  the  answvr  is  not'tovemd, 
itistobetakena8tnie,it8eeoiBL  {JAieas  y.  Bmk  <^  J)arie%  i  Slkiw^  iM.) 
lb  a  bin  of  foredosore^  the  answer  of  the  deftodant  sotting  Swth  11007  ■& 

'  the  mortliage  as  a  defence,  is  not  to  be  taken  as  evidenoe  fiir  hia^  vdMB 
the  pU^tiff  aqks  for  a  diadosoie  on  that  subjedt,  but  is  enl^  eqmvaleiit  to 
a  plea  of  the  statute  of  usuiy.  (JfeAmieb  r.  Ainwm,  6  Yenaont  Bepu  219.) 
The  answer  of  a  defendant  in  eqtiity^,  stating  facts  whidi  are  not  inqaiiBA  of 
hi  the  bill,  Is  not  evidence  of  sudifects.  {New  Enffiand  Batik  r.Ltvm,^FidL 
113.)  Relief  was  denied  on  the  testunony  of  one  witness  in  siw^i  «f  the 
bin,  in  opposition  to  a  positive  denial  in  the  answer.  {FiaUenoit  ▼.  iSM^  1 
Uti  276.)  An  answer  to  new  feota^  as  to  which  the  defendant  was  noiiqiler- 
logated,  must  be  suskahied  by  evidence  aUmde,  The  answer  alone  ja'no 
evidence,  {(hrdcn  ▼.  SimSy  2  McCord's  Gh.  Rep.  166.)  A  pbdntiff  csnnot 
read  his  own  answer  to  a  bill  of  discovery  in  aaeossuit,  in  evident  mitm 
the  defendant  chooses  first  Co  produce  it  (iW^p*  v.  Tkomftmi,  1  Jehns. 
Oh.  Rep.  131.)  Where  an  answer  is  put  in  islue,  what  is  eeafessodaadtad- 
niltted  need  not  be  proved,  but  the  defendant  must  prove  what  he  infisHon 

•  byway  of  avoidanoe.  {Hixriv,  TmEyekt  2  Johns^Oi.  Ropi  39;  AmA  v. 
Arvdi;  4  Hen.ftMun£  ill;  GkMOUfUh'aimnY.  fraUflwum)  2 BSbb^ ^) 
Wliere  an  answer  to  the  aHegatkmsof  abifl^elB  up  astter  in  aieidsmfe  it 
1v  not  evidenca    [The  FUmtert^  Bank  v.  Stockmen,  •l^nemmx^'Wm.CkL 

^tep.(M)fl';JEiryifdoyv.  £^eer,Ih.268.)  Where  the  bifi  tequired  tba  rapend- 
ents^^whowereexeksiltorsito  answer  what  estate  of  their  tsatator  thsp^fcad 

'  MdBivad,'aad  what  had  become  of  the  aarae^  and  the  reapondeata  aasmed 

'  HHtHie  assets  which  came  to  theit  hands  had  been  esfaansted  in  imfwifint 
of  the  debts  1^  their  testator,  the  answer  t^as  boldfln  to  be  { 
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The  allegations  in  the  bill  as  the  grounds  upon  which 
the  relief  is  sought,  are  substantially  that  Charles  E.  Phelps, 
at  the  time  of  his  death,  had  a  large  real  and  personal  (es- 
tate, to  the  amount  of  $20,000  and  upwards.  That  he  was 
largely  indebted  to  more  than  that  amount,  which  debts,>at 
the  time  of  the  execution  of  the  deed  in  questibn,  were  dm 
and  payable,  and  still  remain  unpaid ;  and  that  the  prop- 
erty mentioned  and  described  in  said  deed  was  liable  to, 
and  necessary  for  the  payment  of  such  debts,  and  the  only 
fund  to  wtich  the  creditors  can  resort  for  suet  payment; 

the  oomplainaatfly  and  as  there  "waa  no  testimony  disproYiDg  it^  was  taken  9B 
trae,  and  the  bill  diamifised  ( Oakey  y.  RM's  ex'rs,^  Freeman's  l£is&  Oh.  Bep. 
M0.)  An  answer  in  ohaaceiyi  -  (thoog^  in  fonn  responsive  to  a  question  -pat 
fat  th6-l>tl],)  is  not  evidence  when  il  aaserta  a  right  afflrmaitively  in  oppoaitifoo 
"  t^^b»  piatntiflTs  demand)  but  the  defbndant  is  aa  mneh  bound  to  eatablUi 

•  su^  asKrtioQ  by  independent  testimony,  as  the  plaintiff  is  to  sustain  his  yiH 
(fViynes  v.  Coki  eial,l  Mun£  373.) 

An  answer  replied  to  is  in  no  cas&e  vidence  against  the  pUuntif^  thou^  the 
biIli>«-«wora  to  f  but  an  aoswev  that  oannot  be  replied  to  is  evidenoe  fi)P»the 
^dsTendaiit,  aa  fei  case  of  biUa  of  discovery.    (JSoff^ddh  v.  JSi^smi'$  ^fj^  3 
Bi^wood,  iI92.)    On  a  hearing  before  a  master  upon  a  bill  and  answer,  gen- 
eral allegations  in  the  answer,  containing  matters  of  belief  and  inference  from 
'  IbdtB  not  particttlaHy  stated,  are  not  conclusive,  but  may  be  eontroverted  by 
^ -teat^i^By.    (0opelmd  v.  TkonuM,  9  Pick.  73.)    The  answer  of  a  defendant 
to  a  bOl  in  Chancery,  m  a  former  cause,  is  not  legal  evidenoe  ia  %.  Ptfisa 
"agidnst  his  legal  representatives^  relative  to  the  same  transaotioua    (I?rwy 
r.  dbnfMT,  6  Har.  &John&  288.)    To  a  bill  for  negroes  the  defendant  «nswen\ 

*  fiial  the  negroes  were  conveyed  to  phuntif^  to  defraud  the  creditors  of  the 
defendant  at  law.    The  court  held,  the  verdict  and  judgment  were  ooDdu- 

<>ihi«  If  i^toadHl  in  bar  In  equity.  ((Sfroy  y^IhniSr  7  Yer.OfiS.)  .Where  a 
ease  in  Chancery  is  heard  on  bill  and  answer  alone)  the  :answcf .  m^^  bd 
taken  as  4rae,  whether  responsive  to  the  bill  or  not  (L&taery  v.  Mdifawry  et 
<d,  3  Stew,  t  Porter,  297.)  An  answer  can  only  be  taken  as  true  so  far  as 
It  tt  respootfve  to  the  bill,  where  complainant  replies  and  puts  the  answer  in 
I  fMte;  fiRsfef  ▼.  JAtfpkf,  2  8tew.  A  Porter,  l€fl  |  SmUhttt  oLv.  Beger§  M  tfl, 
^  t  Stev/J^Bortef^:  317.)  fio^  an  evasive  answer'  (though  not.«]GoepMblo  m 
flttoh)  ia  outweighed  by  the  testimony  of  a  smgle  witaev^  and:4 
(lUZUnsy.  Fb(N(^  6  Munt  183.) 
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and  that  unless  the  same  shall  be  so  applied,  all  his  credit' 
ors  must  lose  their  debts.  The  bill  further  states  that 
Benjamin  F.  Phelps,  one  of  the  defendants,  was  the  brother 
of  Charles  E.  Phelps,  and  was  a  partner  in  the  mercantile- 
house  of  Manin,  Phelps  &  Co.  That  he  was  the  onlj 
brother  of  the  whole  blood  of  the  said  Charles,  and  his  sole 
heir-at-law.  That  at  the  time  of  the  execution  of  the  deed 
the  said  Charles  had  become  weak,  debilitated  and  much 
impaired  both  in  body  and  mind,  and  w^  ia  daily  expec- 
tation of  dying  at  the  house  of  his  said  brother  Benjamin, 
where  he  was  then  sick,  and  under  the  entire  influence  and 
control  of  his  brother,  in  the  absence  of  all  his  other  near 
relatives ;  and  that  the  said  Manin  and  Benjamin  combin- 
ing and  conspiring  together,  secretly  and  away  from  the 
knowledge  or  observation  of  his  other  relatives,  or  any  of 
the  creditors,  obtained  his  signature  to  the  said  deed.  And 
the  bill  charges  that  the  said  Manin  and  Benjamin  fraudu- 
lently, as  it  respects  all  the  creditors  of  said  Charles,  com- 
bined together  to  obtain  and  perfect  before  his  death,  the 
instrument  of  writing  aforesaid,  thereby  to  defraud,  delay 
and  hinder,  and  wholly  to  deprive  all  the  just  creditors  of 
the  said  Charles  of  all  the  means  of  obtaining  any  part  of 
their  debts. 

The  grounds,  therefore,  assumed  in  the  bill  upon  which 
the  deed  is  sought  to  be  set  aside,  are  to  be  considered  in 
two  aspects : 

1st  As  between  grantor  and  grantee,  unconnected  widi 
the  creditors  of  the  grantor ;  and, 

2d.  As  against  the  creditors  of  the  grantor. 

Viewing  the  case  under  the  first  aspect,  it  is  not  perodv«d 
how  the  complainant  can  have  any  right  to  call  in  questioa 
the  validity  of  this  deed.  Neither  he  nor  those  whom  he 
professes  to  represent^  have  any  interest  in  the  matter.  The 
bin  alleges  that  Benjamin  F.  Phelps,  one  of  the  defendanta^ 
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was  the  only  brother  of  the  whole  blood  of  Charles  E. 
Phelps,  and  hia  sole  heir-at-law.  He  is,  accordingly,  in  the 
absence  of  all  creditors,  the  only  party  interested  in  the 
estate,  and  he  admits  in  his  answer,  in  the  most  full  and  im- 
qualified  manner,  the  validity  of  the  deed.  The  deed  is 
certainly  not  void  on  account  of  any  defect  appearing  on 
its  fece.  The  recital  shows  a  benefit  received  by  the  grant- 
or, which,  with  the  pecuniary  consideration,  although  nom- 
inal, are  abundantly  sufficient  to  sustain  it,  unless  the  grant- 
or was  incompetent  to  make  any  valid  instrument  to  pass 
his  estate. 

Admitting  the  right  of  the  complainant  to  call  this  in 
question,  how  stands  the  case  on  this  ground  ?  The  bill 
does  not  charge  that  the  grantor  was  defrauded,  deceived 
or  imposed  upon,  or  that  the  deed  executed  by  him  was  in 
any  respect  different  from  what  he  intended.  And  how 
stands  the  case  with  respect  to  the  allegation,  that  the 
grantor  had  become  weak,  debilitated,  and  much  impaired 
both  in  body  and  mind,  when  he  executed  the  deed.  The 
report  of  the  commissioner  upon  this  point  is  sufficient  to 
remove  all  objections  on  this  ground ;  he  states  that  there 
was  no  proof  of  any  such  mental  debility  as  would  render 
him  unable  to  make  a  valid  contract,  or  would  expose  him 
peculiarly  to  undue  influence  or  practices,  but,  on  the  con- 
trary, his  mind  was  clear  and  sound ;  and,  indeed,  the  want 
of  capacity  in  the  grantor  to  make  a  valid  deed,  is  entirely 
unsustained  by  the  proofe  in  the  case.  But  the  contrary 
is  most  clearly  and  satisfactorily  established.  The  answer 
of  Benjamin  F.  Phelps  (the  only  person,  under  the  present 
view  of  the  case,  who  is  interested  in  the  question),  is  suffi- 
cient to  put  this  matter  at  rest.  This  part  of  the  answer  is 
directly  responsive  to  the  allegation  in  the  bill.  He  admits 
that  the  deceased  died  without  any  child  or  other  heir  ex- 
cept this  respondent;  and  that  the  deceased,  at  the  time  of 
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the  execution  of  the  said  instruiQent,  had  become  weak^ 
debilitated  and  much  impaired  in  body,  and  his  lecoverjr 
deemed  hopeless ;  but  he  express!  j  denies  that  the  deceased 
was  at  that  time  weak,  debilitated,  or  much,  or  at  all,  im- 
paired in  mind ;  but,  on  the  contrary,  that  he  was  in  the 
full  and  vigorous  exercise  of  all  his  mental  Acuities,  and, 
so  continued  down  to  the  hour  of  his  death,  in  a  reviarka- 
ble  degree.  The  allegation  in  the  bill,  that  the  grantor  was 
raider  the  influence  and  control  of  his  brother  Benjamin,  is 
entirely  unsupported  by  the  proofe,  and  is  expressly  denied 
by  the  answer  of  Benjamin ;  so,  also,  the  allegation  that  the 
dfied  was  executed  in  the  absence  of  all  the  grantor's  rela- 
tives, except  Benjamin,  is  not  only  unsupported  by  any 
evidence,  but  the  contr^y  was  expressly  proved.  The 
npLotber  of  the  grantor  was  present,  and  had  taken  an  ac- 
tive part  in  bringing  about  the  arrangement,  and  procuring 
^e  deed  to  be  given.  The  same  remarks  ma-y  be  applied 
to  all  the  other  circumstances  that  have  been  urged  as  af- 
fprding  grounds  for  concluding  that  any  undue  or  iniprop^ 
practices  had  been  resorted  to  in  procuring  the  deed  in 
<]pestion.  So  far  as  any  are  specifically  set  out  in  the  bill, 
^ey  are  denied  by  the  answers,  and  not.  sustained  by  the 
proo&. 

It  is  deemed  imnecessary  to  notice,  in  detail,  the  objeo> 
tlons  which  have  been  urged  against  this  deed,  growing 
out  of  the  time  and  manner  in. which  it  was  e^^ecuted;  al- 
though the  circumstances  were  a  little  unusual,  and  if  ac- 
companied by  proof  of  any  attempt  to  impose  upon  the 
grantor,  would  be  entitled  to  great  consideration,  and  miglit 
afford  reasonable  and  plausible  ground  of  argument  and 
inference  against  the  fairness  of  the  transaction.  Butnn 
the  absence  of  all  such  proof,  and  in  the  &ce  of  the  report 
•of  the  commissioner,  that  the  grantor  was  of  sound  mind, 
and  not  so  debilitated  as  to  expose  him  to  undue  influaKse 
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a)id  practices,  any  coiiclusioQ  un&ivorable  to,  tke  d^ed  oni 
Uus  a;ecount^  must  rest  upon  bare  BuspiciQ%  and  would  no^ 
comport  with  a  Air  view  of  the  evidence. 

This  branch  of  the  case  is,  theoreftire  free  firom  any  diffi:* 
cnlty,  and  the  deed  must  be  considered  valid  and  opera*, 
iive,  unless  assaUable  by  the  creditoxs  of  the  grantor  on. 
some  other  ground. 

2.  The  second  objection  to  tfae^deed  made  in  behalf  of 
tiie  creditors  of  the  grantor,  has  been  presented  at  the  bax* 
in  two  points  of  view : — 

Ist  As  a  voluntary  deed,  and  void  under  the  Statute  of 
Frauds;  and 

2d.  As  being  void  under  the  act  of  Connecticut,  of 
1S28- 

The  bill^  so  &r  as  it  contains  any  all^ation  of  fraud  in 
fret)  is  fully  met  and  denied  by  the  answers,  and  is  not,  in 
any  meaBure,  sustained  by  the  proo&,  and  may  be  dismissed 
without  further  consideration. 

The  first  inquiry  then  is,  whether  it  is  fraudulent  in  law 
as  a  voluntary  deed,  and  void  under  the  Statute  of  Frauds 
The  indebtment  of  the  grantor  at  the  date  of  the  deed  ia 
ftdly  state<Fin  the  bill,  and  not  denied  by  the  answers ;  sq 
that  no  question  arises  here,  which  has  sometimes  been 
made,  as  to  a  distinction  between  creditors  antecedent  and 
subsequent  to  the  date  of  the  deed.  The  consideration  upon 
which  the  deed  is  sustained,  appears  by  the  recital :  "  Where- 
as Benjamin  F.  Phelps,  of  the  city  of  New  York,  (one  of 
the  defendants^)  is  largely  indebted  unto  the  said  party  of 
the  second  part,  and  also  to  the  said  party  of  the  second 
part  and  Erasmus  D.  Foote ;  and  said  party  is  under  large 
and  considerable  responsibilities,  together  with  said  Foote, 
ibr  said  Benjamin  F.  Phelps,  which  said  debts  and  respoi^* 
sibilities  the  said  party  of  the  first  part  has  agreed  to  pi^, 
and  indemnify  the  said  party  of  the  second  part,  and  said 
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Foote  against,  as  far  forth  as  the  property  hereinafter  ocmr 
vejed  will  extend  and  enable  him  to  do."  The  considera- 
tion here  set  out  is,  therefore,  an  agreement  on  the  part  of 
'  the  grantor  to  pay  certain  debts  due  from  Benjamin  F. 
Phelps  to  the  grantor,  and  also  to  the  grantee  and  Erasmus 
D.  Foote,  and  to  indemnify  them  against  responsibilities 
they  were  under  for  Benjamin  F.  Phelps.  What  ihese 
debts  and  responsibilities  are  does  not  appear  upon  the  fiioe 
of  the  deed,  and  it  becomes  a  question  whether  parol  evi* 
dence  is  admissible  to  explain  it  It  is  a  well-settled  role 
that  parol  evidence  cannot  be  admitted,  to  contradict  or 
vary  the  terms  of  a  written  instrument 

Nor  can  a  conveyance  be  shown  by  parol  to  be  to  another 
use  or  intent  than  that  expressed  in  it  But  the  evidence  in 
this  case  does  not  appear  to  me  to  violate  these  rules.  It  was 
introduced  to  prove  a  collateral  agreement  connected  with 
the  stipulations  in  the  deed,  and  in  no  respect  lepugnaat 
to  it ;  it  was  matter  extrinsic,  and  referred  to  as  explanatory 
of  the  nature  and  extent  of  the  consideration.  It  may  be 
considered  as  partaking  of  the  character  of  a  latent  imi- 
biguity,  arising  from  some  collateral  matter  out  of  the 
instrument,  which  may  always  be  explainelt  by  parol 
evidence. 

If,  then,  the  inquiry  can  be  entertained  as  to  the  natare 
and  extent  of  the  consideration,  does  the  evidence  sustain 
the  deed  in  this  respect?  How  far  the  answers  of  the  de- 
fendants on  this  branch  of  the  case  are  to  be  received,  will 
depend  on  the  allegations  in  the  bill.  The  bill,  in  sub- 
stance, charges  the  defendants  with  fraudulently  obtaining 
the  deed  from  Charles  E.  Phelps,  to  the  injury  of  his  cred- 
itors, and  to  defeat  their  just  debts ;  and  this  allegation  rests 
materially,  if  not  solely,  upon  the  ground*  of  want  of  con- 
sideration.   The  answers,  therefore,  showing  what  the  oon- 
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Bideratian  was,  are  responsive  to  the  bill,  and  to  be  received 
as  evidence. 

The  commissioner  reports,  that  from  the  answers,  and 
various  other  sources  of  evidence,  it  appears  that  Benjamin 
F.  Phelps  was  one  of  the  firm  of  Manin,  Phelps  &  Co.,  and 
this  indeed  is  so  alleged  in  the  bill ;  and  that  in  the  year 
18S2,  and  in  the  early  part  of  1833,  he  was  acting  as  the 
agent  of  his  brother  Charles  E.  Phelps,  in  New  York,  and 
constantly  furnished  him  with  funds  to  a  large  amount, 
which  were  extensively  drawn  from  the  funds  of  Manin, 
Phelps  &  Co.,  without  the  knowledge  of  either  of  the  other 
partners,  and  in  many  instances  grossly  fraudulent.  The 
evidence  shows  very  satisfactorily,  that  the  funds  of  the 
partnership,  used  by  B.  F.  Phelps  for  the  benefit  of  his 
brother,  Charles  E.  Phelps,  ,were  to  a  greater  amount  than 
the  value  of  the  property  conveyed  to  Manin  by  the  deed 
in  question.  It  was,  therefore,  in  reality  the  debt  of  Charles 
E.  Phelps  himself,  which  his  property  went  to  pay ;  and, 
in  this  view  of  the  case,  every  consideration  of  justice  and 
equity,  as  against  C.  E.  Phelps,  calls  for  the  establishment 
of  the  deed. 

This  evidence  was  proper,  as  explanatory  of  the  agree- 
ment of  Charles  E.  Phelps,  and  to  show  the  consideration 
upon  which  that  agreement  rested.  If  was  in  no  respect 
repugnant  to  the  deed,  but  related  to  matter  collateral  to 
and  consistent  with  it ;  and,  indeed,  may  well  be  considered 
as  in  direct  answer  to  the  allegations  in  the  bill,  so  fiir  as 
they  rest  upon  the  want  of  consideration  in  the  deed. 

But  it  is  objected,  that  illegal  evidence  was  admitted  to 
establish  this  debt ;  that  the  books  of  the  partnership  could 
not  be  received  for  that  purpose.  The  report  of  the  com- 
missioner shows  the  purpose  for  which  the  books  were  of- 
fered and  received  in  evidence ;  it  was  not  to  show  any 
debt  against  Charles  E.  Phelps,  but  to  show  how  the  accounte 
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Stood  as  between  the  partners  themselves.  The  redtal  in 
the  deed  is  that  B.  F.  Phelps  was  largely  indebted  to  Ma* 
mn  and  to  Manin  &  Foote,  which  debts  the  grantor,  C. 
E.  Phelps,  had  agreed  to  pay.  The  amount  of  Ihe  debte 
and  responsibilities  thus  assumed  by  C.  E.  Phelps,  does  noi 
appear  by  the  recital,  and  this  was  necessary  to  be  shown, 
at  least  to  the  extent  of  the  value  of  the  property  ccmveyed. 
C.  E.  Phelps  had  appropriated  his  property  only  to  that 
extent,  and  if  there  was  any  surplus  it  was  reserved  for  his 
use,  and  would  have  been  subject  to  the  claims  of  his  cred- 
itors. That  the  books  were  sufficiently  proved  to  show 
how  the  accounts  stood  between  the  partners  themselves, 
cannot  be  questioned.  The  books  were  objected  to  because 
all  the  clerks  who  made  the  eirtries  were  not  produced  afl 
witnesses ;  but  the  commissioner  states  that  they  were  ad* 
mitted  because  it  appeared  that  the  clerks  were  the  agents 
of  the  partnera  for  the  purpose  of  keeping  the  books,  and 
that  Wm.  H.  Plumer,  who  was  sworn  as  a  witness,  was 
the  principal  clerk,  and  had  the  superintendence  of  all  the 
books ;  and  had  himself  made  almost  all  the  entries  which 
related  to  the  same  charges. 

The^  clerks  were  the  agents  of  all  the  partners,  and 
their  acts  were  binding  upon  all  the  partnera  The  books 
were  admitted  subject  to  any  proof  of  collusion,  fraud  <wr 
mistake  in  the  entries ;  but  no  such  proof  was  oSaei, 
This  was  not  evidence  showing  a  different  consideratioii 
from  that  expressed  in  the  deed.  The  consideration  in  the 
deed  was  the  assumption  of  the  grantor  to  pay  debts  of  B. 
F.  Phelps  to  a  large  amount,  and  this  evidence  was  to  show 
such  amount,  which,  as  against  the  creditors  of  Charles  E. 
Phelps,  was  necessary,  in  order  to  protect  the  property 
against  their  claim. 

The  case,  then,  is  resolved  into  one  where  an  insolvent 
debtor  has  appropriated  his  whole  property  towards  the 
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payment  of  tlie  debt  of  a  preferred  creditor ;  and  if  tbe 
fiicts  in  the  case  will  warrant  this  view  of  it,  the  validity  of 
ihe  deed  cannot  be  questioned,  for  it  is  a  well-settled  and 
undisputed  doctrine,  that  an  insolvent  debtor  may  prefer 
one  creditor  to  another.  This  is  believed  not  to  be  at  this 
day  an  open  question.  It  is  a  point  too  well  settled  to  ad; 
mit  of  argument.  Whether  originally  settled  upon  sound 
principles  of  justice  and  policy,  is  not  considered  within 
the  province  of  this  court  to  examine.  Had  the  deed  been 
given  to  Benjamin  P.  Phelps,  who  was  the  creditor  of 
Charles  E.  Phelps,  its  validity  would  have  been  clear.  The 
only  remaining  inquiry  is,  whether  this  deed  is  void  under 
tixe  statute  of  Connecticut  of  1828,  relative  to  conveyances 
in  trust  for  creditors?  This  act  declares,  "That  all  con- 
veyances and  assignments  of  *any  lands,  tenements,  goods, 
chattels  or  choses  in  action,  hereafter  made,  directly  or  indi- 
rectly, by  any  person  in  failing  circumstances,  with  a  view 
to  his  insolvency,  to  any  person  or  persons  in  trust  for  his 
creditors  or  any  of  them,  shall,  as  against  the  creditors  of  the 
person  making  such  conveyance  or  assignment,  be  deemed 
md  adjudged  fraudulent^  and  utterely  void,  unless  the 
eiame  be  made  in  writing  for  the  benefit  of  all  the  creditors 
in  proportion  to  their  respective  claims^  &c." 
*  It  is  a  sufficient  answer  to  this  objection,  that  this 
is  not,  in  point  of  fact,  a  deed  coming  within  the  de- ' 
flcription  contained  in  the  act.  It  is  not  a  deed  given 
by  Charles  E.  Phelps  to  any  one  in  trust  for  his  credit- 
ors. Manin  &  Foote  are  not  the  creditors  of  the  grantor, 
they  are  the  creditors  of  Benjamin  F.  Phelps.  This 
is  explicitly  stated  in  the  recital  in  the  deed,  and  Benja- 
min F.  Phelps  is  the  creditor  of  Charles  E.  Phelps,  who 
has  assumed  to  pay  the  debt  of  Benjamin.  The  assign- 
ment being  made  with  the  assent  of  Benjamin,  the  pro- 
ceeds of  the  sales  of  the  property,  on  being  received  by 
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Manin,  would  extinguisli  so  mucli  of  Benjamin's  debt.  But 
this  does  not  make  it  a  deed  in  trijst  for  the  creditors  of 
Charles ;  but  it  may  well  be  questioned  whether  this  can 
.  be  considered,  in  any  sense,  a  deed  in  trust.  It  is  not  a 
conveyance  to  one  for  the  benefit  of  another,  or  for  the 
grantee  and  another ;  it  is  for  the  benefit  of  the  grantee 
himself.  He  may,  in  a  certain  sense,  be  said  to  hold  the  sur- 
plus, if  any,  in  trust  for  the  grantor ;  but  this  could  not  be 
considered  in  trust  for  the  creditors  of  the  grantor,  within 
the  statute  of  Connecticut  It  may  be  considered  more 
properly  an  indemnity,  in  the  nature  of  a  mortgage,  or  a 
power  coupled  with  an  interest.  The  grantor  appoints  the 
grantee  his  attorney  irrevocably,  and  authorizes  and  em- 
powers him  to  use  and  take  all  lawful  ways  and  means  to 
carry  into  full  force  and  eflFect  the  true  intent -and  meaning 
of  the  indenture,  which  was  to  sell  and  dispose  of  the  prop- 
erty conveyed,  and  to  retain  and  pay  all  such  sums  of  money 
as  are  due,  owing  and  payable,  by  the  said  Benjamin 
F.  Phelps  to  Manin  individually,  or  Manin  &  Foot^,  and 
pay  over  the  surplus,  if  any,  to  the  grantor  or  his  legal 
representatives.  It  has  been  settled,  in  this  State,(a)  that 
this  statute  does  not  break  in  upon  the  long-established  doc- 
trine of  the  conunon  law,  that  a  debtor  may  prefer  one 
creditor  to  another.  Upon  the  whole,  therefore,  the  com- 
*  plainant's  bill  must  be  dismissed  without  costs. 

(a)  B<Ue$  y.  Coe,  10  Conn.  Bep.  280. 


Daniel  S.  Griswold  and  David  R.  Dunhah  ads.  Sam- 
uel Hill. 

The  bringing  an  action  on  a  judgment  of  this  court,  and  recovering  and  perfect- 
ing judgment  thereon  in  another  court,  lb  no  satis&ction  of  the  first  judgment 
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80  long  aa  the  body  of  the  debtor  is  detained  in  prison,  the  creditor  cannot 
resort  to  the  property  of  the  debtor,  and  the  jadgpnent  will  not  be  consid- 
ered a  lien  as  against  other  qeditors. 

The  lien  of  the  judgment  ia  suspended  during  the  imprisonment  on  the  co.  6a. ; 
00  that  a  judgment  obtained  hj  another  creditor  during  that  time,  gains  a 
priority  of  lien  on  the  debtor's  property;  or  the  debtor  may  sell  the  prop- 
erty and  give  to  the  purchaser  a  title  discharged  of  the  incumbrance  of  the 
judgment 

Discharge  of  tho  debtor  fix>m  imprisonment,  without  the  consent  and  against 
the  wiU  of  the  plaintiff  under  a  State  law,  reserving  to  the  creditor  certain 
rights  as  to  future  acquired  property,  will  not  operate  as  a  satisfaction  of 
the  judgment. 

Where  an  action  is  brought  on  a  judgment  of  this  court,  and  judgment  recoT- 
ered  thereon  m  another  court,  if  the  plaintiff  be  entitled  to  contmue  m 
foice  his  judgment  in  the  latter  court,  and  enforce  payment  thereon,  agamst 
the  future  acquired  property  of  the  defendant,  satisfaction  of  the  judgment 
of  this  court,  which  is  the  foundation  of  the  seqpnd  judgment,  wiU  not  be 
entered  of  record. . 


Thompson,  J. : — ^This  is  an  application  for  an  order  tiat 
satiflfiwjtion  of  the  judgment  recovered  in  this  case  be  en- 
tered of  record*  The  motion  is  made  in  behalf  of  John  B. 
Miller,  who  is  represented  as  proceeding  in  the  Court  of 
Chancery  of  this  State  to  foreclose  a  mortgage  on  the  real 
estate  of  Daniel  S.  Griswold ;  and  stating,  by  affidavits,  as 
the  grounds  upon  which  the  application  is  made,  that  Henry 
D.  Sedgwick,  administrator  of  Samuel  Hill,  had  brought 
an  action  in  the  Court  of  Common  Pleas  for  the  city  and 
county  of  New  York,  upon  the  judgment  recovered  in  this 
court,  and  had  obtained  a  judgment  therein ;  and  had  is- 
sued executions  against  the  bodies  of  the  above-named  de- 
fendants, upon  which  they  had  been  arrested  and  impris- 
oned, until  discharged  from  imprisonment,  under  an  act  of 
the  Legislature  of  this  State,  entitled  *^  An  Act  to  abolish 
imprisonment  for  debt  in  certain  cases,"  passed  7th  of  April, 
1819 ;  and  it  is  contended,  on  the  part  of  Miller,  that  this 
arrest  and  imprisonment  of  the  defendants  is,  in  judgment 
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of  law,  a  satis&ction  of  the  judgment  in  this  court,  and  that 
the  same  ought  to  be  vacated  of  record. 

The  two  questions  that  seem  to  arise  are : 

1st.  Whether  the  judgment  recovered  in  the  Court  of 
Common  Pleas  is  a  satis&ction  of  the  judgment  in  flua 
court;  and  if  not,  then^ 

1  2d.  Whether  the  arrest  and  imprisonment  of  the  bodies 
of  the  defendants,  on  the  judgment  in  the  Common  PleaS| 
is  to  be  considered  a  satis&ction  of  the  judgment  in  this 
court 

The  first  question  admits  of  no  doubt  These  judgments 
are  debts  of  the  same  degree,  and  the  latter  cannot  be  con- 
sidered  an  extinguishment  of  the  former.  This  is  a  point 
too  well  settled  to  be  now  called  in  question.  The  case  of 
MumfardY.  t^ocker,{a)  in  the  Supreme  Court  of  this  State^ 
is  in  point,  as  applied  to  the  question  now  before  the  court 
It  is  there  held  that  bringing  debt  on  a  judgment,  and  re- 
covering and  perfecting  judgments  thereon  in  another  court, 
is  no  satisfection  of  the  first,  and  would  not  warrant  the 
entry  of  satis^tion  of  the  former  judgment,  until  the  latter 
was  in  fact  satisfied  ;[1]  and  there  is  no  pretence  that  the 

(a)  1  Oowen,  178. 

[1]  In  aa  action  on  a  judgment  against  seveiaJ,  the  impriflonmeiit  of  one 
of  the  defendanta^  on  an  execution  issued  on  such  judgment,  is  as  to  him  a 
satisfaction  of  the  debt  so  long  as  it  continues,  and  a  defence  against  any  ol* 
terior  ptooeedings  do  &r  as  he  is  concerned;  and  is  fatal  to  a  joint  action 
against  all  the  defendants.  {Chapman  y.  BoJll^  11  Wen.  41 ;  Cooptr  t.  Ji^ 
low,  1  Gov.  36;  Skwairt  y.  JPGuire,  1  Cow.  99;  (kkrimiri BoberU, SCov. 
4^  \  SunderJ(amdY,L(4ar,^yir&L&S;  Jackson  Y.Ben^^  A 

satisfaction-piece  is  not  a  record ;  until  entered  on  the  roll  it  does  not  paiiake 
of  the  nature  of  a  record,  nor  does  the  statutory  provision  on  t)ie  sabjed  di- 
recting the  mode  of  its  acknowledgment  give  it  that  character  or  eflbct 
{Lownda  ▼.  Renuen,  1  Wen.  35.)  An  entry  of  satisfiustioQ  on  the  diMtet  of 
judgment  is  not  equivalent  to  an  entiy  on  the  loU.  /(.  An  entiy  on  tbe 
.  roll  will  not  be  presumed,  aUhougfa  a  satis&cdon-pieoe  beffied,  where  it  It 
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'judgment  in  this  court  has  been  paid  or  in  any  manner  sat- 
isfied,  unless  the  arrest  and  imprisonment  of  the  defendants 
is,  in  judgment  of  law,  a  satisfaction. 

.  mimiftrt,  iCdoiie,  it  would  on  application  be  Get  aside^for  Swad.    lb.    Wbere^ 
on  an  execntion  in  an  action  of  debt  on  judgment,  sufficient  is  levied  to  qat- 
.  iefy  the  original  Judgment^  the  plaintiff  must  apply  the  monej  loTied  in  satis- 
facHoxx  of  such  judgment)  although  there  be  not  enough  to  discharge  the 
oosts  as  well  as  the  debt  recovered  by  the  second  judgment.    (Harvey  v. 
Woodf  ^  Wen.  221.)    Where  A.  has  a  judgment  agamst  9.  which  he  seta  off 
in  a  suit  subsequently  brought  by  B.  against  him,  and  a  balance  is  certifled  in 
&Tor  of  A^  for  whioh  he  takes  judgment  in  the  second  suit,  such  setoff  is  an 
extinguishment  of  the  first  judgment  only  to  an  amount  equal  to  that  setfOff 
to  balance  the  demand  of  B.  in  the  second  suit,  and  for  the  residue  A.  may 
issue  an  execution  on  the  first  judgment*    (Do^yy.  i?tmd;  5  Wen.  129.)  The 
nuprisonment  of  a  defendant  on  a  justice's  execution  is  a  satisfiu^tion  of  ^e 
judgment  while  the  impcisonment  continues ;  and  may  be  pleaded  in  bar  to 
an  action  on  a  bond  given  by  the  defendant  and  a  surety  to  stay  the  execu- 
tion for  ninety  days.    {Suaid^rktind  v.  Loder.  6  Wen.  58.)    Where  an  execu- 
ium  has  been  levied  upon  the  property  of  a  defendant,  and  the  levy  subse- 
quiDtly  abimdaied  by  his  request  and  for  his  benefit,  this  will  not  am<»aiit  to 
Asaiia&ction  of  the  judgment    (CMramder  v.  WoUer,  2  Hill,  329;  see  Bioyi 
v.iTtKisoR,  12  J.  R.208;  Oniwrio  Baink  y,  HaMt^  8  Cow.  192.)    Alevyon 
solBcient  personal  property  to'  satisfy  a  judgment,  though  the  execution  be 
returned  unsatisfied  by  the  direction  of  the  plainUfil  or  the  assignee  of  .the 
.  judgment,  extinguishes  the  judgment ;  and  a  sale  of  land  under  a  subeaqnent 
.  execution  thereon  is  void,  espedaUy  if  the  purchaser  at  the  sale  be  not  a  Ima 
fidt  purchaser.    (Jaekaon  v.  JBduwh,  7  Cow.  13.)    A  levy  on  personal  prop- 
■  «fty,  sitflloi«nt  to  aatial^  a  >8.  /a.,  is  an  extinguishment  of  the  judgment  on 
« which  it  isBoed.    (ESz  parte  Xatorence,  4  Cow.  417.)    The  judgment,  there- 
*  fore^  oeaaet  to  be  a  lien  on  reel  estate,  and  the  judgment-creditor  has  no  light 
.  m  KMk  to  redeem  under  the  act    (Sess.  43,  ch.  184,  sea  3.)    lb,    JS  a 
M)tor,  Ibr  the  benefit  of  all  his  creditors^  gives  to  trustees  a  bond  for  the 
ttttioant  of  all  Ms  dabta,  on  which  a  judgment  is  recovered,  and  ha  afterward 
gives  a  nete  to  an  individual  creditor  fbr  the  amount  of  his  separate  debt^ 
'.  satb  notfr  wiU  be  nlisfled  by  such  creditor's  dischaigmg  the  debtor  from  exe- 
eotioa  on  the  Judgment  iaraed  at  the  request  of  the  creditor,  and  the  assent 
of  theiniitaea  to  the  discharge  will  be  mqplied.    {f%tnnan  v.  Maakina^  2  CaL 
B.v3e9.)    Where  a  judgment  is  set  off  on  trial,  and  allowed  agabst.  a  still 
laigar  cUm,  and  judgment  is  entered  in  the  second  action,  the  judgment  so 
t  Mt«ff  lsattkitfed,aadthaoouitwill  diflchaiga  a  party  ia^ivisoned  thereon, 
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2.  Under  the  second  question,  it  has  been  contended  that 
taking  out  a  capias  ad  saiisjuciendum,  was  a  selection  of 

end  order  the  entry  of  aatis&ction ;  but  this  cannot  be  done  where  a  eaae  if 
made,  and  a  motion  for  new  trial  is  pending  in  the  second  causo.  (Sehro^ 
pd  Y.  Jewdl,  1  Cow.  208.) 

Bringing  debt  upon  a  judgment,  and  recorering  and  perfecting  a  jadgmoit 
thereon  in  another  court,  is  no  satis&ction  of  the  first  {Mumford  v.  Stodcer, 
I  Ck)w.  178.)  The  second  judgment  must  be  satisfied  in  fhct^  to  warrant  a 
motion  for  entry  of  satisfaction  upon  the  record  m  the  first  Ih,  Adjudged 
that  the  attorney  of  the  plamtilT  in  reoord  has  no  such  power.  (Jackson  r. 
BarUett,  8  J.  R.  361.)  S.  assigned  a  certain  debt  or  fund  to  P.  in  tnisti  to 
pay  .certain  creditors,  among  whom  was  G.,  a  judgmentKxeditor;  and  S.  hav- 
ing been  surrendered  into  the  custody  of  the  sheriff  by  his  bail,  G.  consented 
to  his  discharge  fh)m  prison.  In  a  bill  in  du^cery,  filed  by  certain  credit- 
ors of  8.,  against  him  and  others,  among  whom  was  G.,  it  was  alleged  that 
G.  had  taken  &  in  execution  and  discharged  him  on  taking  the  assignment; 
and  G.,  in  his  answer,  stated  the  manner  of  the  discharge,  and  that  be  had 
not  been  paid,  and  insisted  also  on  the  assignment  It  was  held,  that  the 
allegation  in  the  bill,  as  to  the  discharge  not  being  true,  and  the  dischaige 
fh>m  prison,  on  the  surrender,  being  no  satis&ction  of  the  debt,  and  G« 
not  being  bound  to  make  an  election  between  the  judgment  and  the  assign- 
ment, the  bill,  as  against  him,  ought  to  be  dismissed,  with  costs.  {Codwise 
Y.  Gelsiorif  10  J.  R.  507.)  And  where  G.  presented  his  petition  to  the  chan- 
cellor, praying  that  ho  might  be  paid  the  amount  of  his  judgment  out  of  tiie 
moneys  arismg  from  the  sale  of  the  real  estates  of  &,  on  which  the  jadgBflnt 
was  a  lien;  it  was  held,  that  he  was  entiUed  to  the  benefit  of  the  fiind,  and 
toapriority  of  satisfaction  before  the  general  creditors  of  &  Jb.  Where  a 
CO.  8(L  against  a  sheriff  was  delivered  to  a  coroner,  who  being  indebted  to  the 
sherifi^  gave  him  a  receipt  in  full  for  the  debt  and  costs  in  the  ea,  «&,  and  en- 
gaged to  settie  the  amount  with  the  plaintiff,  and  failed  to  do  so ;  it  was  held, 
that  admitting  the  coroner  was  authorized  to  receive  the  debt  in  money  on 
the  ca,  scLj  yet  it  must  be  an  actual  and  absolute  payment  of  so  much  cash  to 
hun  for  the  plaintiff;  and  that  the  agreement  between  the  sheriff  and  oovoiier 
was  no  payment  or  satisfaction  of  the  debt  {Oodwiae  v.  Fidd,  9  J.  B.  S^.) 
THiere  the  plaintiff  resided  in  a  foreign  country,  and  the  defendant,  in  1810, 
produced  affidavits  to  show  that  the  judgment  which  was  obtained  in  1803, 
was  satisfied,  a  rule  to  show  cause  why  a  satis&ction  should  not  be  entered 
upon  the  record  was  granted,  which  wsis  directed  to  be  served  by  deUveiiBg 
a  oopy  to  the  attorney  of  the  plamtiff  on  record,  and  putting  up  aootiier  copy 
in  the  clerk's  office.    {Le$  v.  Broum,  6  J.  R.  132.)    Where  a&  execution  baa 
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remedies,  and  the  arrest  and  imprisonment  of  the  bodies  of 
the  defendants  amounted  to  an  absolute  discharge  of  the 


been  iaraed  for  the  penalty  of  a  bond,  tho  oourt  will,  on  pa3rmont  of  the  con- 
dition, interest  and  costs^  set  aside  the  execution,  and  order  satisfaction  to  be 
entered  on  the  record ;  although  the  bond  was  given  to  secure  a  debt  larger 
than  the  penalty,  and  there  were  other  sums  due  fbom  the  defendant  to  the 
plaintifil  {Bergen  v.  Boerum,  2  CaL  R.  256.)  The  principle  recognized  in 
that  case  goes  to  the  extent  of  saying  the  defendant  is  discharged.  ( Ontario 
Bank  ▼.  MaUeti,  8  Cow.  192.)  But  a  levy  on  sufficient  property  to  satisfy  a 
Judgment  and  a  release  of  the  property,  will  not  operate  to  release  the  debtor 
where  he  procures  the  release  by  his  own  act ;  as  by  pretending  that  the 
property  is  owned  by  others.  lb.  A  levy,  in  virtue  of  an  execution  upon 
a  judgment  obtained  as  a  collateral  security  for  another  judgment,  is  not  a 
collateral  satis&ction  of  the  latter.  lb,  A  plaintiff,  who  has  several  reme- 
dies, may  pursue  them  all  until  actual  satlsfiiction.  lb.  The  levy  on  suffi- 
cient property  upon  the  collateral  security,  may  protect  the  surety  agamst 
further  liability ;  but  it  is  no  payment  of  the  original  debt ;  nor  is  it  a  suffi- 
cient answer  to  allege  that  the  plaintiffs  might  have  obtained  satisfaction  after 
a  levy  upon  the  surety's  goods,  or  made  the  sheriff  liable  for  not  doing  so. 
Jb.  On  the  collateral  security,  the  plainti£&  might  proceed  at  their  election ; 
bat  were  not  obliged  to  hazard  litigation  for  the  benefit  of  tho  original  debt* 
oils.  Jb.  A  discharge  of  the  debtor  from  arrest  on  execution,  extinguishes 
the  Judgment.    {Lathrop  v.  Briggs,  171.) 

If  a  judgment-creditor  has  received  satisfaction  of  a  Judgment  but  refVises 
to  acknowledge  satisfaction,  the  court,  on  motion  of  the  debtor,  will  grant 
an  order  for  the  purpose  with  costs.  {Briggs  v.  Thomsonj  20  J.  R.  294.)  Sev- 
eral instruments  in  writing  and  under  seal,  passing  between  parties  at  tho 
flame  time,  shall  be  taken  as  parts  of  the  same  transaction,  and  make  to- 
gethn*  but  one  instrument. .  Tha<!,  where  a  defendant  was,  after  a  judgment, 
floirendered  by  Iiis  bail,  but  not  charged  in  execution,  and  wished  to  visit 
his  fiunily;  and  the  plaintiff  consented,  and  acknowledged  payment  of  the 
Judgment)  under  hand  and  seal,  taking  a  bond  from  the  defendant,  of  the 
flame  date  with  the  discharge,  for  his  return,  reciting  the  surrender  and  the 
agreement  that  he  might  visit  his  family,  kc ;  held,  that  the  two  papers 
should  be  considered  together  as  one  instrument,  and  were  not  evidence  at 
•11  under  a  plea  of  payment  {Raymond  v.  Wheder^  9  Cow.  296.)  Case  lies 
against  the  plaintiff  and  defendant  in  a  judgment  for  fraudulently  setting  up 
the  Judgment  as  unsatisfied,  when  in  fact  it  is  paid,  causing  an  execution  to 
be  inued  thereon,  and  a  sale  to  be  had  of  land  on  which  the  judgment  when 
in  force  was  a  lien,  where  such  land,  subsequent  to  the  judgment,  was  oon- 

Vol.  II.  32 
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judgment^  so  far,  at  all  events,  as  it  miglit  operate  as  a  lien 
upon  the  property.  It  is  to  be  observed  that  tbe  defend- 
ants  were  not  discharged  from  tbe  arrest  and  imprisonment 
imder  the  execution  by  the  consent  of  the  plaintiff.  What* 
ever  was  done  waa  the  act  of  the  law.  None  of  the  caaes^ 
therefore^  to  be  found  in  the  books,  which  go  to  show  that* 
where  a  prisoner  in  execution  is  discharged  by  the  consent 
of  the  creditor,  on  giving  other  security  to  satisfy  the  judg- 
ment, and  such  security  filing,  the  judgment  camiot  be. 


yeyed  by  the  defendant  and  passed  into  the  hands  of  a  third  person.    {Suxm. 
T.  Saddlemir€f  8  Wen.  676.)    It  is  not  neoesBaiy.in  sueh  action  that  actual 
specific  damage  should  be  shown ;  if  it  appear  that  the  unlawful  acts  of  tbe. 
defendant  occasioned  trouble,  inoonvenience,  or  expense  to  the  plaintiff  the 
action  is  sustained.    lb.    Where  the  plaintiff  in  such  action  derives  his  title  ■ 
from  one  of  the  defendants^  the  defendants  are  not  allowed  to  allege  that  do 
interest  m  the  land  was  conveyed  to  the  plaintiff  by  tbe  ^eed  ondj&r  whidi; 
he  claims ;  nor  can  they  avail  themselves  of  a  varianoe  between  the  jud^ 
ment  and  execution.    lb.    It  seems  that  an  execution  issued  upon  a  jud^. 
ment  which  has  been  paid  and .  satisfied  is  absolutely  void,  and  not  merely, 
voidable,  and  that  a  purchaser  under  such  execution  aoquires  no  titles    IK 
It  was  held,  that  trespass  would  He  against  a  party  or  magistrate,  who  akoold; 
wantonly  and  intentionally  take  out^  or  issue  procea\  upoa  a  paid  judgmeafe; 
that  the  justice  in  such  a  case  would  have  no  jurisdiction  of  the  prooeA; 
that^  an  execution  upon  a.  paid  judgment  was  not  a  regular  prooeaa. 
{ATGninty  v.  Herrick^  6  Wen.  243.)    A  justice  who  issued  a  second  execor 
tion,  after  the  first  was  satisfied,  was  held  to  be  a  trespasser,  thoi:^  tbeaeeA^ 
ond  execution  was  issued  through  the  ial0e  repcesentatioaof  the  plaintiff  lli«lt» 
the  first  was.loBt .  {Lewis  v.  Pdbner^  6  Wen.  368.)    It  seems  that  an  exeoiF- 
tion.  issued  upon  a  judgment  which  has  been  satisfied  is  absolutely  void,  sot- 
that  a  purchaser  imder  it  acquires  no  title.    {Sw^n  v.  Saddiemire,  8  Wea 
681;   Woodcock  Y.BenTiett,  I  Cow.  in  I  1J.G.I54;  15  J.  K.  443;  16J.B^ 
571 ;  18  J.  &  441;  Jackson  v.  Oadtot^  1  Cow.  622 ;  Jackatm  v.  Anienm,  4. 
Wen.  474.)    When  defendant  pays  money  into  court,  but  the  sum  is  feoad. 
to  bf)  less  than  was  then  due,  tbe  verdict  and  judgment  should,  be  for  tbe 
whole  of  plamtiff 's  demand,  and  th^  defendant  would  have  the  benefit  of  an. 
endorsement  on  the  exccutioh  to  the  extent  of  the  payment;  but  if  Aesn]^ , 
paid  be  found  equal  to  the  amount  .due»  verdict  should  be  .foe 
{Dakin  y.  Difnfiing^*!  Hill,  30.) 
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again  set  up.    1  Tenn,  557;  4  Bur.  2482;  Ambler,  79;' 
Hobart,  59,  apply  to  the  present  case.    It  cannot  surely 
hb  pretended,  that  as  soon  as  the  defendant  is  arrested  upon' 
a  ca.  sa,,  satisfaction  of  the  judgment  on  record  may  be' 
claimed  as  matter  of  right.     This  would  be  taking  away' 
the  very  foundation  and  authority  upon  whi6h  the  body 
was  held  as  satisfaction.     At  law,  so  long  as  the  body  is ' 
detained  in  prison,  the  creditor  cannot  resort  to  the  prop- 
erly of  the  debtor,  and  the  judgment  will  not  be  considered^ 
a  lien  as  against  other  creditors.    But  in  an  application 
like  the  present^  this  court  cannot  drder  a  modified  satisfac- 
tiofi;  that  is,  it  cannot  direct  the  judgment  to  be  satisfied' 
and  vacated  as  to  one  purpose  and  continue  in  force  as  to** 
another.    Satisfaction,  if  entered  at  all  on  record,  must  be 
entire,  atid  discharge  the  judgment  as  to  all  purposes.' 
Whenever  a  question  arises  in  the  course  of  a  suit  between^ 
patties  touching  the  priority  of  lien,  or  the  legal  operation 
of  a  discharge  like  the  present,  the  court  can  give  to  it  the* 
proper  and  legal  effect,  so  as  to  preserve  the  rights  of  all^ 
partis ;  but  this  cannot  be  done  in  summary  proceedings 
like  the  pr^ent    The  judgment-creditor  ought,  therefore, 
to*have  been  made  a  party  to  the  proceedings  in  Chancery;" 
and  the  question  then  decided  how  far  the  judgment  waa' 
to  be  considered  as  discharged.    Satis&ction  of  the  judg* ' 
ment  entered  of  record  in  this  court  might  be  considered^ 
as 'satisfaction  of  the  judgment  in  the  Common  Pleas,  whicli^ 
is  founded  upon  the  judgment  here ;  and  if  so,  would  take ' 
away  all  remedy  hereafler  upon  that  judgment,  which^^ 
is  secured  to  the  plaintiff  by  the  act  of  the  Legislature  of 
this  State  under  which  the  defendants  were  discharged* 
from  imprisonment.    Nothing  ought  to  be  done  here  whichi^ 
would  iii  any  manner  prejudice  the  right  of  the  parties  un- 
der that  judgment 

The  light  in  which  a  dTseharge  from  imprisoiiment,  like 
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the  present  case,  is  considered  in  this  State,  appears  fix>m 
tlie  case  oi  Jackson  y.  Benedict,{a)  where  it  is  held  that  the 
lien  of  the  judgment  is  suspended  during  the  impiisonxnent 
on  the  ca,  sa.,  so  that  a  judgment  obtained  by  another  cred- 
itor during  that  time  gains  a  priority  of  lieu  on  the  debt- 
or's property :  or  that  the  debtor  might  sell  his  property 
,  and  give  to  the  purchaser  a  title  discharged  of  the  incum- 
brance of  the  judgment  That  the  taking  of  the  body  is  a 
discharge  of  the  judgment^  except  in  the  cases  provided  for 
by  the  statute.  But  it  is  said  this  court  will  not  notice  the 
State  law  on  this  subject,  but  will  give  to  this  dischai^the 
eflfect  it  would  have  by  the  common  law.  This  is  not  cor- 
rect to  the  extent  it  has  been  ui^ed;  the  common  law 
knows  of  no  such  discharges ;  and  if  the  debtor  is  dis- 
charged from  imprisonment  against  the  will  and  consent  of 
the  creditor  under  a  State  law,  reserving  to  him  certain 
rights  as  to  Aiture  acquired  property,  it  would  be  going  great 
lengths  in  this  court  to  consider  it  a  voluntary  discharge  of 
the  person,  and  an  entire  satisfaction  of  the  judgment 

The  Common  Pleas  ought  not  to  discharge  the  judgment 
obtained  in  that  court ;  this  would  be  in  the  &ce  of  the 
statute,  which  declares  that  the  judgment  shall  remain  valid 
and  effectual  against  any  estate  which  the  debtor  so  dia> 
charged  might  thereafter  obtain.  And  to  order  satisSaction 
to  be  entered  of  the  judgment  in  this  court,  which  is  the 
foundation  of  the  judgment  in  the  Common  Fleas,  and  still 
leave  that  judgment  unsatisfied,  would  present  an  incon- 
gruity not  called  for,  or  to  be  tolerated.  From  anything 
that  appears  in  the  affidavits  before  the  courts  the  land 
r  covered  by  the  mortgage  is  now  liable  to  be  sold  under  the 
judgment  in  the  Common  Fleas.  It  is  not  stated  where 
tne  land  lies,  or  when  the  title  to  it  was  acquired  by  Ghia- 

(a)  13  John.  538. 
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wold.  It  may  have  been  so  acquired  since  his  discharge 
fix)m  imprisonment,  and  may  lie  within  the  reach  of  an  ex- 
ecution on  the  Common  Pleas  judgment,  according  to  the 
provisions  of  the  sixth  section  of  the  act  under  which  he 
was  discharged.  This  would,  of  itself,  be  sujQBicient  to  deny 
the  present  motion.  But  I  do  not  rest  the  decision  upon  so 
narrow  a  ground,  as  the  real  facts  in  the  case  may  be  other- 
wise ;  but  deny  the  motion  upon  more  general  grounds. 
That  the  judgment  in  the  Common  Pleas  was  not  an  extin- 
guishment of  the  judgment  in  this  court ;  that  the  dis- 
charge from  imprisonment  under  the  ca.  sa.  being  without 
the  consent,  and  against  the  will  of  the  plaintiff,  and  ac- 
cording to  the  provisions  of  the  State  law,  did  not  operate 
as  a  satis&ction  of  the  judgment  like  a  voluntary  discharge ; 
and  that  so  long  as  the  plaintiff  may  be  entitled  to  continue 
in  force  his  judgment  in  the  Common  Pleas,  and  enforce 
payment  thereof  against  the  future  acquired  property  of  the 
defendants,  satisfiiction  of  the  judgment  in  this  court,  which ' 
IB  the  foundation  on  which  that  judgment  rests,  ought  not 

to  be  entered  of  record. 

Motion  denied  with  costs. 
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CONNEOnOUT. 


Warren  Manufacturing  Company  v.  The  Etna  In- 
surance Company. 

Prior  to  the  adoption  of  the  Confederation  and  the  Constitntion  of  the  United 
States,  the  several  States  were  considered  entirely  independent  of  eadi 
other,  and  judgments  recovered  in  their  respective  courts  were  foreign  Judg- 
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meats  in  erety  respect,  as  in  any  separate  and  independent  goveniment ; 
and  whatever  changes  now  exist  in  this  respect,  most  be  sought  for  in  the 
Constitution  and  laws  of  the  United  States. 

jQonflict  of  opinion  as  to  the  construction  of  the  ooDStitution  and  act  of  Con- 
gress relative  to  the  jfioroe  and  effect  of  judgments  rendered  in  the  several 
States. 

Under  the  Constitution  of  the  United  States  and  act  of  Congress  of  1*790,  the 
judgment  of  a  State  court  has  the  same  credit,  validity  and  effect,  in  eveiy 
other  court  in  the  United  States,  which  it  has  in  the  State  where  it  was 
rendered ;  and  whatever  pleas  would  be  gpod  to  a  suit  thereon  in  snoh 
State,  and  none  other,  could  be  pleaded  in  any  other  conrt  in  the  United 
$tates.' 

It  would  be  competent  to  show  that  the  judgment  was  obtained  by  fraud. 

jjnder  the  constitution  and  act  of  Congress,  the  queeticxi  of  juriadiction  re> 
mains  open  as  at  common  law.  It  may  therefore  be  shown  by  premier  evi- 
dence, that  the  court  rendering  the  judgment  had  no  jurisdiction;  and  the 
pleadings  may  be  so  shaped  as  to  admit  such  evidencei 

In  order  to  sustain  the  judgment,  the  court  must  have  had  jurisdiction  of  tiis 
parties^  as  well  as  of  the  subject-matter. 

IBssept  in  proceedings  under  the  statute  process  of  foreign  attsdunent,  whio^ 
is  in  tlie  nature  of  a  proceeding  in  rem^  in  order  to  give  the  court  jurisdic- 
tioQ  of  the  jperson,  due  notice  of  the  suit  or  service  of  the  process  muat  be 
•  shown,  or  t^e  judgment  is  a  m^ty.  And  even  in  case  of  attachment,  if 
the  goods  attached  are  insufficient  to  satisfy  the  atcacdunent,  no  suit  can  be 
sustained  upon  the  judgment  for  the  deficiency,  because  the  defendant  is 
QOt  personally  amenable  to  the  jurisdiction  of  the  court 

A  judgment  obtained  without  notice  to  the  defendant,  or  his  appearing  in 
any  manner  to  answer  to  the  suit,  can  have  no  validity  or  binding  effecL 

The  provision  in  the  Constitution  of  the  United  States^  that  the  citizens  of 
each  State  shall  be  entitled  to  all  the  privileges  and  immunities  of  citizens 
in  the  several  States,  does  not  apply  to  corporations;  and  bodies  corporate 
have  no  right  to  establish  themselves  or  transact  busmess  in  a  State  other- 
wise than  according  to  the  laws  of  that  State  regulating  their  conduct 

Statutes  ought  not  to  have  a  retrospective  effect  As  a  general  rule,  when 
no  time  is  fixed,  they  take  effect  from  date.  They  cannot,  by  any  fiction 
or  relation,  have  any  effect  before  they  are  actually  passed. 

'g^ere,  therefore,  the  law  \mder  which  a  suit  was  brought  on  a  policy  of  in- 
surance, was  passed  in  March,  1835 ;  the  loss  for  which  judgment  was  ob- 
tained occurred  in  January,  1834 ;  the  policy  expired  in  October  of  the 
pame  year,  and  the  suit  was  commenced  in  April,  1835  *,  it  was  held,  that 
the  law  in  its  application  to  the  proceedings  and  judgment  was  retroq^ 
live,  and  there^re  a  nullity. 
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l^BOMB&ON,  J,i — Tliis  is  an  aotioa  of  debt  brougM  1$y 
liie  Warren  Manufecturing  Company,  a  body  corporate, 
duly  incorporated  by  a  law  of  the  State  of  Maryland,  lo- 
<c&ted  and  doing  bnsiness  in  Bahimorej  and  all  the  stock- 
lioldeTB,  residents  and  ciftizens  of  the  State  of  Maryland, 
lagainst  the  Etna  Insurance  Company,  a  body  corporate, 
dxdy  incorporated  by  a  law  of  the  State  of  Connecticut,  do- 
mg  bu^nesB  in  Hartford,  in  lihe  State  of  Connecticut,  the 
«lockhoklerB  residing  in,  and  being  citizens  of  the  State  of 
Oonnecticnt:  and  the  action  is  founded  upon  a  judgment 
recovered  in  the  County  Court  of  the  Sixth  Judicial  Dis- 
trict of  the  State  of  Maryland,  on  the  first  day  of  January, 
in  the  year  1836,  for  the  sum  of  $20,000.  The  defence  set 
up  in  the  case  is  embraced  under  four  pleas : 

L  Nil  debit. 

%  NuL  tiel  record. 

S  and  4«  Special  pleas,  stating  in  substance  that  the 
4efendants,  at  the  time  of  the  commencement  of  the  suit^ 
were,  and  ever  since  have  continued  to  be,  inhabitant#(rf 
the  State  of  Connecticut,  located,  established  and  resident 
at  Hartford,  and  were  not,  during  said  time,  or  at  any  other 
time,  inhabitants  of,  or  located,  established  or  resident  in 
the  State  of  Maryland,  or  ^rithin  the  jurisdiction  of  the 
said  State  or  the  laws  thereof  or  any  of  the  courts  thereof; 
and  that  the  defendants  were  never  served  with  any  pro^ 
cess  in  said  suit,  nor  had  any  notice  thereof,  and  never  an- 
swered thereto  or  appeared  or  defended  therein,  nor  in  any- 
wise authorized  any  other  person  in  their  behalf  to  appear 
und  answer,  and  defend  the  same ;  that  they  were  incorpo- 
rated by  the  Legislature  of  the  State  of  Connecticut,  and 
were  never  in  any  otherwise  incorporated  than  by  the 
Legislature  of  Connecticut. 

The  plaintiflfs  demur  to  the  plea  of  nil  dd>it^  and  take 
issue  upon  the  plea  of  nvl  tiel  record;  and  to  the  third  and 
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'  fourth  pleas,  the  plaintifi^  ^eply,  setting  out  the  injcorpoia- 
tion  of  the  defendants ;  and  that,  from  the  time  of  their 
inoorporation  up  to  the  time  of  the  commencement  of  the 

I  suit  in  the  Maryland  County  Courty  they  had  an  agent  re- 
siding in  Baltimore,  invested  with  powers  to  receive  propo- 
sals for  insurance  against  loss  by  fire,  by  policies  signed  by 
the  president  of  said  company,  and  attested  by  their  secre- 
tary and  countersigned  by  their  agent  in  Baltimore  ;  and 
that,  by  virtue  of  said  authority,  the  policy  of  insuraooe 
upon  which  the  Maryland  judgment  was  obtained,  was 
duly  effected,  and  from  time  to  time  renewed,  and  the  {»re^ 
mium  paid  to  the  said  agent,  and  by  him  paid  over  to  the 
defendants.  And  the  plaintiffs,  in  dieir  replication,  frirther 
allege  and  set  out  an  act  of  the  Legislature  of  Maryland^ 
passed  on  the  7th  day  of  March,  in  the  year  1835 ;  by 
which  it  is  declared,  that  any  insurance  company  not  incoor* 
porated  by  the  State  of  Maryland,  which  shdl  effect,  or 
shall  have  effected,  insurance  upon  property  within  that 
Slate,  and  shall  transact  business  within  that  State, 
shall  be  deemed  to  hold  and  exercise  franchises  within 
the  State ;  and  that  every  such  corporation  which  shall 
hold  and  exercise,  or  which  shall  have  held  and  exeroised 
franchises  within  the  State,  shall  be  liable  to  be  sued  within 
the  State,  in  the  courts  of  the  State,  upon  contracts  of  in- 
surance on  property  within  the  State,  or  on  any  dealings  or 
transactions  within  the  State ;  and  that  when  any  suit  shall 
be  instituted  against  any  such  insurance  company,  serviee 
of  the  writ  issued,  in  such  cause,  upon  the  president  or  any 
directors  of  such  company,  or  upon  any  agent  of  such  com- 
pany, shall  be  deemed  sufficient  service,  and  that  judg- 
ment may  be  thereupon  rendered  by  default,  if  such  com* 
pany  shall  fail  to  appear;  and  that,  if  any  such  company, 
after  any  liability  shall  occur  or  shall  have  occurred,  with- 
draw its  agent  from  the  State,  or  shall  revoke  the  authority 
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of  the  agent,  and  shall  not  appoint  another,  and  no  presi- 
dent or  directors  of  the  company  can  be  found  within  the 
State,  upon  whom  to  serye  any  writ  or  process,  that  service 
thereof  upon  the  person  last  the  agent  of  the  company 
shall  be  deemed  sufficient  service,  with  a  proviso  that.where 
such  service  shall  be  made  upon  an  agent  after  his  authority 
shall  be  revoked,  before  judgment  by  default  shall  be  ren- 
dered, proof  shall  be  made  in  the  mode  pointed  out  in  the 
act,  that  a  copy  of  such  writ  or  process  has  been  delivered 
to  the  president  or  two  directors  of  the  company  within  the 
State  where  sudb  company  shall  have  been  incorporated ; 
and  the  replication  then  avers,  that  the  writ  in  the  Mary- 
land suit  was  duly  served  upon  the  said  agent  of  the  defend- 
ants, BB  provided  by  the  act  aforesaid ;  and  the  replication 
further  avers,  that  before  rendering  the  said  judgment,  a  copy 
of  the  writ  or  declaration  was,  at  the  town  of  Hartford,  in 
the  State  of  Connecticut,  served  upon  Thomas  K.  Brace, 
president  of  the  company,  whereby  notice  of  the  said  suit 
was  given  to  the  defendants.  • 

To  this  replication  the  defendants  rejoin,  denying  that 
they  had  any  agent  in  the  city  of  Baltimore,  vested  with 
the  powers  set  forth  in  the  replication,  and  denying,  also, 
that  the  writ  in  the  Maryland  suit  was  served  upon  such 
supposed  agent)  as  required  by  the  Maryland  law,  and  that 
the  court  did  not  thereby  become  invested  with  jurisdiction 
in  and  over  said  stdt,  or  authorized  thereby  to  render  the 
aeid  supposed  judgment,  and  denying  that  a  copy  of  the  said 
writ  and  declwation  was  served  on  Thomas  K.  Brace,  or  ac- 
tual notice  thereby,  of  the  pendency  of  said  suit,  was  given  to 
the  defendants,  or  full  opportunity  afforded  them  of  defending 
therein ;  and  this  they  pray  may  be  inquired  of  by  the  jury. 

The  cause  came  on  to  argument  upon  the  demurrer  to  the 
plea  of  nil  debit,  and  upon  the  admission  of  certain  facts  in 
relation  to  the  issues  of  feet  made  by  the  pleadings  in  the 
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cause.  From  the  transmpt  of  the  record  in  the  Marylaoid 
judgment,  it  appears  that  the  suit  was  commenced  on  llie 
lOch  day  of  April,  in  the  jear  1886 ;  and  the  declainiltan 
'is  npon  a  policy  of  insurance  against  £re,  hearing  date lihe 
Idth  day  of  October,  in  the  year  1880,  and  renewed  fiom 
time  to  time,  according  to  the  provifflons  in  the  policy,  and 
continued  until  the  16th  of  October,  1884 ;  and  the  loas  k 
alleged  to  have  occurred  on  the  24th  day  of  January,  in 
1884 :  and  from  the  said  record,  and  the  return  of  Ae 
sheriff  of  Baltimore  county,  it  appears  that  the  writ  was 
served  on  William  Hope,  agent  of  the  EJtna  Insurance  Com- 
pany, on  the  11th  day  of  April,  1885 ;  and  that  a  copy  of 
the  writ  and  declaration  was  served  on  Thomas  K.  Bmee^ 
president  of  the  Etna  Insurance  Company,  on  tiie  16th  day 
April,  in  the  year  1886,  and  the  agency  of  William  Hope, 
under  the  power  of  attorney,  set  out  in  the  transcript  of  the 
fecord,  is  admitted,  bearing  date  on  the  18th  day  of  Mapdi, 
1888,  giving  him  full  powers  to  receive  proposals  for  insar- 
ance  against  loss  by  fire,  to  act  as  surveyor  of  buildings, 
ftnd  insurance  thereon  to  make,  by  policies  signed  by  &e 
president,  and  attested  by  the  secretary,  and  countersigned 
by  the  said  William  Hope.  It  is  admitted  that  Thomas  K. 
Brace  was  president  of  the  company,  and  that  service  of 
the  writ  and  declaration  was  made  on  him,  and  the  other 
proceedings  had,  as  set  forth  in  the  transcript  of  the  record, 
And  that  the  court  of  Maryland  had  jurisdiction  of  the  sab- 
ject-matter  of  the  suit  in  which  judgment  was  lendeied. 
The  law  of  Maryland  is  also  admitted. 

Under  this  state  of  the  pleadings  and  tiie  admitted  &ct8 
in  the  case,  the  cause  must  turn  principally  upon  the  eflect 
and  operation  of  the  Maryland  judgment,  and  the  constnio- 
tion  to  be  given  to  the  law  of  that  State  regulating  pro- 
ceedings against  foreign  corporations  doing  business  wtthin 
ihe  State. 
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Fiior  to  the  adoptioii  of  the  coofeders^tion  and  the  Con- 
•fititutiou  of  the  United  States,  the  several  S^tes  were  consid- 
.  erod  entirely  independeat  of  each  other ;  and  the  judgments 
jeoo.vered  in  their  respeotive  courts  were  foreign  judgments 
•j^:eyer7  respect^  as  in  anj  separate  and  inde^ndent  goy- 
lemment;  and  whatever  changes  now  exist  in  this  respect 
must  be  sought  for  in  the  Constitution  and  laws  of  the  Uni- 
ted States*  The  constitution  declares  that  full  &ith  and 
^credit  shall  be  given  in  each  State  to  the  public  acts,  rec- 
ords and  judicial  proceedings  of  every  State,  and  though  Con- 
gress may  prescribe  the  mstuner  in  which  such  acts,  records 
and  proceedings  shall  be  proved,  and  the  effect  thereof; 
tand  the  act  of  Congress  of  1790,  passed  in  execution  of  this 
power,  declares  that  judgments  in  the  States  shall  have  tbe 
^aame  fiath  and  credit  given  to  them  in  ev^y  court  within  the 
United  States  as  they  have  by  law  (xc  usage  in  the  courts  of 
the  States  fiom  whence  the  record  shall  be  taken.  There  }m 
been  considerable  diversity  of  opinion  prevailing  in  the 
A^uxts  d  the  different  States,  with  respect  to  the  construe- 
lion  of  the  con^tution  and  the  act  of  Congress  upon  this 
subject  ^me  holding  that  the  act  of  Congress  relate? 
xadj  to  the  mode  of  authentication,  and  that  the  legal  im- 
port and  effect,  and  obligation  of  judgm^its  of  anoth^ 
Sitate,  is  still  open  to  be  decided  by  the  rules  and  principles 
of  the  common  law.  Others  have  held  that  the  temiB  faith 
and  credit^  as  used  in  the  act.  of  Congress,  mean  the  same 
thing  as  the  term  effect^  and  that  this  effect  being  the  same 
in  the  State  where  they  are  used  as  in  the  State  where  the 
judgments  are  rendered,  they  are  in  all  respects  like  do- 
mestic judgments,  as  to  their  conclusiveness  against  the 
party  who  is  the  subject  of  them. 

But  whatever  diversity  of  opinion  may  have  existed 
on  this  subject,  the  question  in  this  court  would  seem  to 
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be  settled  by  the  cases  of  Milk  v.  Duryea^a)  and  Hampion 
V.  McOonnel,{b)  decided  in  the  Supreme  Court  of  the  Uni- 
ted States.  The  doctrine  of  those  cases  is,  that  the  judg- 
ment of  a  State  is  to  have  the  same  credit^  validity  and  ef- 
fect in  every  other  court  in  the  United  States  which  it  had 
in  the  State  where  it  was  pronounced;  and  that  whatever 
pleas  would  be  good  to  a  suit  thereon  in  such  State,  and 
none  other,  could  be  pleaded  in  any  other  court  in  the 
United  States.  In  the  case  of  Afitts  v.  Duryea^  it  was  held 
that  nil  dAii  viaa  not  a  good  plea  to  an  action  founded  on 
a  judgment  of  another  State ;  and  it  has  been  supposed  by 
some  that  this  decision  went  the  length  of  laying  down  the 
general  doctrine  that  the  plea  of  nul  iiel  record  was  the  only 
proper  plea  to  an  action  upon  a  State  judgment.  But  sudi 
is  not  the  conclusion  to  be  drawn  from  that  case,  but  only 
that  nil  debit  was  not  a  proper  plea  in  that  case,  but  ntd  fid 
record  should  have  been  pleaded.  "For,"  say  the  court,  "be- 
yond all  doubt  the  judgment  of  the  Supreme  Court  of  New 
York  was  conclusive  upon  the  parties  in  that  State,  for  the 
defendant  was  arrested  and  gave  bail  in  the  suit;"  and  there 
can  be  no  doubt  that,  where  the  judgment  is  conclusive,  nid 
lid  record  is  the  proper  plea.  But  if  the  record  is  not  conclu- 
sive, it  is  open  to  such  plea  as  will  let  in  the  defence  which 
the  party  has  a  right  to  set  up ;  and  it  would  be  competent 
for  the  defendant  to  show  that  the  judgment  was  obtained 
by  fraud,  or  that  the  court  in  which  the  judgment  was  ob- 
tained had  not  jurisdiction  of  the  cause.  Such  defence 
might,  in  some  cases,  be  set  up  to  a  suit  upon  the  judgment 
in  a  court  of  the  State  in  which  it  was  rendered.  In  the 
case  oi  Andrews  v.  Montgo7nery^{c)  Spencer,  Ch.  J.,  observed, 
that  with  the  qualifications  that  the  party  may  show  that 
the  judgment  was  obtained  by  fraud,  or  that  the  State  court 

(a)  7  Oranch,  481.  (&)  3  Wheat  234. 

(c)  19  John.  162. 
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kad  not  jurisdiction  of  the  person  of  the  defendant,  we  are 
bound,  by  the  authority  of  the  case  in  the  Supreme  Court 
of  the  United  States,  to  consider  a  judgment  ^rly  obtained 
in  another  State  as  conclusive  evidence  of  the  matter  ad- 
judicated ;  and  in  the  case  of  Bissell  v.  Briggs^ifl)  Parsons, 
Ch.  J.,  in  considering  the  construction  to  be  given  to  the 
Constitution  and  law  of  the  United  States  upon  this  sub- ; 
ject,  observes  that  judgments  rendered  in  any  other  of  the 
United  States,  are  not,  when  produced  here  as  the  founda- 
tion of  actions,  to  be  considered  as  foreign  judgments,  the 
merits  of  which  are  to  be  inquired  into,  as  well  as  the  juris- 
diction of  the  court  rendering  them ;  neither  are  they  do- 
mestic judgments,  rendered  in  our  own  courts  of  record, 
because  the  jurisdiction  of  the  court  rendering  them  is  put 
in  issue,  but  not  the  merits  of  the  judgment.  That  when 
a  record  of  a  judgment  of  any  court  of  any  State  is  pro- 
duced as  conclusive  evidence,  the  jurisdiction  of  the  court 
rendering  it  is  open  to  inquiry ;  and  if  it  should  appear  that 
the  court  had  no  jurisdiction  of  the  cause,  no  faith  or  credit 
whatever  will  be  given  to  the  judgment;  and  that  if  the 
court  of  any  State  should  render  judgment  against  a  man 
not  within  the  State,  nor  bound  by  its  laws,  nor  amenable 
to  the  jurisdiction  of  its  courts,  if  that  judgment  should  be 
produced  in  any  other  State  against  the  defendant,  the  ju- 
risdiction of  the  court  might  be  inquired  into;  and  if  a 
want  of  jurisdiction  appeared,  no  credit  would  be  given  to 
the  judgment  ;[1]  and  the  court  must  not  only  have  juris- 
diction of  the  cause  but  of  the  parties. 

(a)  9  Mass.  Rep.  462. 

[1]  Such  inquiry  ia  always  allowable  when  a  for^gn  judgment,  <x  the 
judgment  of  a  neighboring  State,  comes  in  question;  Rost  v.  ffimdey,  4 
Ctanch,  24 1,  269,  per  Marshall,  0.  J. ;  Cherrioi  v.  Fbussati,  3  Bum.  Rep.  220 ; 
Morm  Y.  KiUibrew^  2  Yerg.  Rep.  376,  379,  380 ;  The  Keiwa  Anna  and  LUibre, 
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If  the  jadgnieiit  has  no  binding  effect  or  operation,  and 
that  appears  upon  the  face  of  the  record,  the  plea  of  nfi' 
debit  may  be  a  good  plea.  It  is  the  general  issae,  denying 
the  whole  cause  of  action,  and  leaves  the  question  of  juris- 
diction open  to  inquiry.  But  it  is  not  important,  in  the 
present  case,  to  decide  whether  the  plea  of  nil  debit  is  a* 
good  plea  or  not;  for  there  can  be  no  doubt  that,  under 
the  constitution  and  act  of  Congress,  the  question  of  juris* 
diction  reniains  open  as  at  common  law;  and  it  may  be^ 
shown  by  proper  evidence,  that  the  court  rendering  the 
judgment  had  no  jurisdiction;  and  the  pleadings  may  be^ 
se  shaped  as  to  admit  such  evidence ;  and  if  nil  ddnt  is  not* 
a  proper  plea  for  that  purpose,  the  want  of  jurisdiction  may 
be  pleaded  specially. 

In  the  case  of  Shumvxiy  v.  StiUman,{a)  it  was  decided- 
by  the  Supreme  Court  of  New  York,  that  in  an  action  upon* 
a  State  judgment,  it  was  competent  for  the  defendant  to 
show,  by  a  special  plea,  that  the  court  in  which  the  jadg> 

(o^  4  Cowen,  292 

6  Wheat  Rep.  193 ;  hot  io  what  length  is  not  very  dearly  defined.  In  tlii ' 
Bank  of  North  America  v.  McChU,  4  Bii]fh.  Rep.  37 1,  an  objection  was  started 
as  to  the  jurisdiction  of  a  court,  acting  at  St  Domingo,  which  was  said  not  to 
havo  been  derived  from  the  proper  authority ;  and  it  was  held  sufficient  that 
the  court  was  one  de  factOj  deriving  its  anthority  from  those  m  whom  the 
power  of  the  country,  was  for  the  time  being  vested;  and,  therefore,  it  wiS 
deemed  to  have  the  jurisdiction  of  a  legitimate  court  {3.  P.,  Ingram^sBan 
T.  Cocke^  1  Overton's  Tena  Rep.  22.  See  per  Best,  C.  J.,  YriaaniY,  Ck»' 
menif  2  Carr.  ft  Payne,  223.)  If  the  origin  of  the  foreign  court  does  not  ap- 
pear, it  seems  that  it  will  be  presumed  legitimate ;  but  where  the  aouroe  of 
its  authority  is  stated,  the  tribunal  before  which  its  judgment  is  produced 
will  examine  it ;  and  if  it  be  contrary  to  the  usual  mode  of  constitutmgoouitfl^ 
it  flMftiB  the  anit»  pr^ftaniii  upon  the  party  who  Would  sustam  the  judgmtel^ 
and  it  will  then  be  for  him  to  establish  that  the  foreign  court  was  propeiiy' 
oif(iBrized  (See  per  Washington,  J.,  8iuBy»  JUntaMtU,  I  WadL  C  0.  Repi 
S'Tl,  2T4 ;  &  Cy  3  BhUL  Rep.  239*) 
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nsent  was  rendered  had  no  jurisdiction  either  of  the  subject- 
matter  or  of  the  person ;  and  in  the  present  case  the  de- 
fendants have  Dlead  specially  the  want  of  jurisdiction  in 
the  Maryland  court  which  rendered  the  judgment;  and 
fix)m  the  record  itself,  it  appears  that  the  process  to  bring 
the  defendants  before  the  court  was  served  on  their  agent 
in  the  city  of  Baltimore,  and  a  copy  thereof  delivered  to 
the  president  of  the  company  in  the  State  of  Connecticut ; 
and  unless  such  service  of  the  process  was  sufficient  to  bring 
the  party  before  the  court,  the  judgment  was  obtained  with- 
out any  notice  of  the  suit  being  given  to  the  defendants. 
It  is  admitted,  in  the  present  case,  that  the  Maryland  court- 
had  jurisdiction  of  the  subject-matter  of  the  suit ;  but  juris- 
diction over  the  person  was  also  necessary  in  order  to  sus- 
tain the  judgment ;  and  to  give  jurisdiction  of  the  person, 
due  notice  of  the  suit  or  service  of  the  process  must  be^ 
shown,  or  the  judgment  is  a  nullity,  except  in  cases  of  pro- 
ceedings under  the  statute  process  of  foreign  attachment, 
which  is  in  the  nature  of  a  proceeding  in  rem^  and  subjects 
the  goods  attached  to  the  judgment  when  recovered.  But, . 
in  such  case,  if  the  goods  attached  are  insufficient  to  satisfy' 
the  judgment,  no  suit  can  be  sustained  upon  the  judgment 
for  the  deficiency,  because  the  defendant,  in  such  case,  is 
not  personally  amenable  to  the  jurisdiction  of  the  court  ren- 
dering the  judgment.  The  language  of  the  courts,  on  the. 
subject  of  notice  to  the  party  in  order  to  give  any  validity^ 
to  the  judgment,  is  very  strong.  [1] 

[1]  la  Umbragio  Y.BUghj  8  Bing.  Bep.  335,  a  suit  was  inBtitated  in  England, 
to  -.reoover  damagee  awarded  by  the  vioe-admiralty  of  the  Iiland  of  Matta; . 
and  it  was  held,  that  the  decree,  in  order  to  be  evidenoe  of  indebtednco^ . 
must  ahow  expreuiy,  and  not  hj  mere  inllerenoe,  that  the  defendant  was 
broQgbt  wiUun  the  jurisdiction  of  the  yioe^miraltj  court,  and  that  the  ooorl 
wharo  the  suit  was  pending  would  not  preBoine  it  So,  aluo,  in  Tkuifter  t. 
BlgMuTM,  1  New  Hamp.  Rep.  242,  ^46,  where  debt  was  brauj^t^  in  New 
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In  the  case  of  Thurbur  v.  Bhjckhourne^{a)  the  court  say, 
the  common  law  never  recognizes  judicial  proceedings  as 

(a)  I  K.  Hamp.  Hep.  243. 


Hampsliire,  upon  a  judgment  of  the  Common  Pleas  of  Rhodo  Island,  held, 
that  inasmuch  as  it  did  not  appear  by  the  record  that  the  defendant  had  per- 
sonal notice  of  the  suit,  or  appeared  to  the  action  in  the  court  where  the 
judgment  was  pronounced,  the  judgment  must  be  regarded  as  obtained  with- 
out jurisdiction,  for  these  facts  would  not  be  presumed.  In  Bradskaw  t. 
Heathy  13  Wend.  Rep.  4-0*7,  the  plaintiff,  Mary  Bradshaw,  brought  ejectment 
in  New  York,  for  dower,  and  in  answer  to  proof  on  the  part  of  the  defendant, 
that  the  plaintifif,  previous  to  the  marriage  in  virtue  of  which  she  claimed 
dower,  was  a  married  woman,  and  that  her  first  husband  was  still  alive,  the 
plamtiff  produced  a  record  of  the  Superior  Court  of  Connecticut,  containing 
a  sentence  of  divorce,  on  her  petition,  fh>m  her  first  husband.  The  petition, 
as  stated  in  the  record,  alleged  that  the  first  husband  had  deserted  the  peti- 
tioner, and  had  ever  since  been  to  parts  unknown.  No  appearance  on  the 
part  of  the  husband  was  sliown  by  the  record,  nor  did  it  state  that  be  was 
served  with  process,  or  had  notice  of  the  proceeding ;  but,  on  the  contrary, 
the  acyudication  was  alleged  to  have  been  made  on  hearing  "  the  plea  and 
evidence  produced  by  the  plaintiff."  The  defendant  proved  that  the  first 
kasband,  at  the  time  of  the  presentation  of  the  petition,  and  of  the  granting 
of  the  divorce,  was  an  inhabitant  of  the  State  of  New  York ;  and  the  coxirt 
held,  that  although  the  record  of  a  court  of  competent  jurisdiction  of  another 
State^  granting  a  divorce,  is  conclusive,  and  entitled  to  full  &ith  and  credit, 
yet  it  is  so  only  as  to  matters  clearly  and  distinctly  stated  in  it,  and  not  as 
to  those  which  are  merely  inferrible  by  argument  from  the  judgment ;  that  in 
the  particular  case,  the  record  of  divorce  was  no  evidence  of  the  jurisdictioa 
of  the  court  over  the  person  of  the  defendant  in  those  proceedings,  because 
no  &ct  was  stated  giving  jurisdiction ;  and  if  jurisdiction  was  inferrible  at  aD,  * 
U  was  only  so  by  argument  from  the  judgment ;  and  consequently,  that  the 
presumption  under  the  circumstances  was  against  the  validity  of  tiie  decree. 
(S^  Uixrding  et  uz,  v.  Alden^  9  Grcenl.  Rep.  140,  etseq.) 

Whether  jurisdiction  be  founded  upon  the  person  being  within  the  territory, 
or  the  property  being  there,  the  judgment  will  be  deemed  valid,  so  far  as  that 
jurisdiction  could  legitimately  extend ;  but  no  farther.  Thus,  a  very  com- 
mon course,  in  many  of  the  United  States  and  in  many  other  countries,  is  to 
prooeed  against  non-residents,  by  an  arrest  or  attachment  of  their  property 
within  the  territory.  Judgment  obtahied  upon  process  of  this  kind,  will  gen- 
enlly  bind  the  property  so  arrested  or  attached ;  for  to  that  extent  the  court 
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foreign  judgments,  unless  rendered  by  a  court  of  record, 
upon  personal  notice  given  to  the  defendant,  or  his  appear- 


has  or  can  have  jurisdiction.  But  such  judgment  will  not  be  regarded  bj 
neighboring  States  or  other  nations  as  eyidence  of  indebtedness  or  as  oper- 
atiye  in  any  measure  in  personam ;  and  for  this  yery  obvious  reason,  viz^  that 
except  so  far  as  the  property  attached  is  concerned,  there  is  and  can  be  no 
jurisdiction,  no  power  of  abjudication.  (Piquet  v.  Swan^  supra,  Story's  Gonfl.  , 
of  Laws,  461 ;  KObwm  v.  Woodworik,  5  Johns.  Rep.  87  ;  FawUng  v.  Birds 
tx'rs.y  13  id.  192 ;  Saigeant  on  Attachments,  112, 113,  Hi,  etseq. ;  JfClenO' 
chany.  IPCaHy,  I  DalL  Bep.  375;  Fhdps  v.  i7o£feer,  id.  264;  Rolnnsany, 
Ward's  ex'rs,^  8  John.  Rep.  86 ;  Borden  v.  FUch^  16  id.  121 ;  Hall  v.  WOUams, 
6  Pick.  Rep.  232 ;  Betis  v.  Deatli,  Addison's  Rep.  265;  FsnUm  v.  Garliek,  8 
Johns.  Rep.  194,  197 ;  Flower  v.  Farker,  3  Mason's  Rep.  261,  per  Story  J.; 
WUaon  V.  Graham^  4  Wash.  C.  C.  Rep.  63,  67,  per  Washington,  J. ;  BisseU  v. 
Briggs,  9  Mass.  Rep.  462 ;  Kibbe  v.  Kibbe^  Eirby's  Rep.  119 ,  Benison  v.  Hyde, 
6  Con.  Rep.  608 ;  Aldrich  v.  Kinney,  4  id.  380,  387 ;  Earthman's  admW.  y. 
Jones,  2  Yerg.  Rep.  484;  Hoxie  v.  WrigU,  2  Verm.  Rep.  263;  Rogers  v. 
CoUiman,  Hardin's  Rep.  413 ;  Newton  v.  NeweO,  10  Pick.  Rep.  470, 472 ;  iSftar- 
luck  V.  Murray,  6  Wend.  Rep.  148;  HoUnrook  v.  Murray,  id.  161 ;  BradshoM 
y.  Heath,  id.  407,  416;  Boies  v.  Belavan,  6  Paige's  Rep.  299,  305;  Armstrong 
y.  Harshaw,  1  Dev.  Rep.  188.) 

So  as  to  judgments  or  decrees  in  other  cases,  obtained  against  persona  resi- 
dent abroad  witliout  notice  to  them,  and  an  opportunity  afforded  of  defending. 
(See  the  above  cases.  Also,  Bellows  y.  Ingham,  2  Verm.  Rep.  676,  577; 
Woodward  v.  Tremere,  6  Pick.  Rep.  354;  MeweUv,  Newton,  10  id.  472;  Bart- 
leU  v.  Knight,  1  Mass.  Rep.  401 ;  Ckmev,  Cotton,  2  Blaok£  Rep.  82 ;  iforen  y. 
KiUibrew,  2  Yerg.  Rep.  376 ;  Thurber  v.  Blackboume,  I  N.  Hamp.  Rep.  242 ; 
Bradshaw  v.  Utath,  13  Wend.  407;  Hart  v.  Lodwick,  8  Lou.  Rep.  (Cuny,) 
164;  Spencer  v.  Sloo,  ib.  290.)  And  in  order  that  the  judgment  under  tbesa 
drcumstances  may  be  rendered  binding  upon  the  defendant  inpersonafn,  the 
notice  must  be  personaily  served  upon  him.  This  will  be  found  sustained  by 
all  the  cases:  and  where  notice  was  given  by  publication  in  the  newspapera, 
and  is  frequently  done  In  certain  chancery  proceedings  in  several  of  the  StateB^ 
to  bring  in  some  of  the  parties  who  were  absents,  held,  that  a  decree,  pursu- 
ant to  notice  of  that  character,  as  against  such  absent  defendants,  was  no 
eyidence  of  indebtedness.  {Miller's  ex'rs.  v.  Miller,  1  Bailey's  Rep.  242 ;  see 
Jhrsn  V.  KiUibrew,  2  Yerg.  Rep.  376;  Cone  v.  CoUon,  2  Blackf  Rep^  82; 
Rogers  v.  Coleman,  Hardin's  Rep.  413 ;  Warren  v.  MalTs  exWs,,  10  Lou.  Rep. 
(Guny,)  377.)  The  notice  must,  moreover,  be  served  upon  the  defendant^ 
while  he  is  within  the  jurisdiction  of  the  sovereignty  under  which  the  ooort 
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ance  to  the  action.    And  in  KiJbum  v.  Woodworih^ia)  the 
court  refuaed  to  permit  such  a  judgment  to  be  given  in 

(a)  5  John.  Rep.  3*7. 


aofas;  for  no  sovereign  has  a  just  right  to  issne  such  notice  to  the  dtisen  of 
another  State  or  countxy,  and  thereby  draw  the  party  fh>m  his  own  proper 
forum  ad  allium  examen.  {Picquet  y.  Stoan^  supra. ;  J)unn  t.  Dtmny  4  Paige** 
Bep.  425;  Fenton  v.  Garkck^  S  Johns.  Rep.  194,  19'^ ;  Flower  y.  Parker,  3 
Mason's  Rep.  261,  per  Story,  J. ;  Wibon  y.  Graham,  4  Wash,  a  C.  Rep.  63, 
5^  57,  per  Washington,  J. ;  Woodward  v.  Tremere,  6  Pick.  Rep.  354 ;  ITor- 
rod  y.  Jktrretlo,  1  Hail's  Rep.  N.  Y.  &  C.  155 ;  KW>ttm  v.  Woodworih,  5  John. 
Rep.  161 ;  Aimoldy.  Tbwridott,  13  Pick.  Rep.  172;  Adam  y.  Eowey  2  Fbu£ 
Rep.  98.)  But  if  the  party,  in  any  of  these  instances,  chooses  to  appear  and 
contest  the  merits,  thereby  waiving  his  personal  immunity,  and  submitting  to 
the  jurisdiction  of  the  court,  the  judgment  would  then  doubtless  bind  him 
personally,  and  be  entiUed  to  the  same  measure  of  respect  with  the  judgment 
of  a  neighboring  State  or  a  foreign  country,  as  the  case  may  be,  obtained  in 
the  ordinary  mode.  {Picqueiv.  Swan,  5  Mason's  Rep.  43 ;  Flower  y.  Piarker, 
Sid.  251;  HaUv,  WUkam8,eT\6k.'Eiep.2Zl ;  ShwtttoayY.  StiUman,(iWen. 
Rep.  447 ;  4  Cowcn's Rep.  292,  &  C. ;  Starbtick  v.  Jfurray,  5  id.  148;  JOooek 
y.  Wrightj  2  Term.  Rep.  262;  BeUows  y.  Ingham,  id.  575;  Mayhew  t. 
Thakher,  6  Wheat  Rep.  129 ;  Wheder  v.  Baymond,  8  Cowen's  Rep.  311 ; 
Price  v.  Uiggina,  1  Litt  Rep.  276 ;  Moore  y.  Spademan,  12  Seiig.  ft  Rawle^ 
287;  see,  also^  Bradahaw  y.  Heoih,  13  Wend.  Rep.  407.)  Otherwise,  how* 
ey#r,  it  has  been  said  in  cases  of  foreign  attachments,  where  the  defondasfc- 
has  merely  appeared  to  protect  his  property.  (Semble,  BisaeU  y.  Briggs,  9 
Masa  Rep.  469,  per  Paraons,  C.  J. ;  Pawling  y.  Bird's  ei^rs.,  13  Johns.  Rep. 
207.)  But,  m  Starbudc  y.  Murray,  (6  Wend  Rep.  159,)  Marcy,  J.,  delivering 
the  4>pmion,  after  referrmg  to  the  above  case  of  Biasell  v.  Briggs,  lays  down 
the  law  as  follows:  "  The  oonrt  would  not,  in  such  a  case,  I  concede,  bmm 
junsdiotion  over  the  defendant's  person  for  any  other  but  the  direct  objects  if 
the  proceedmgs ;  and  so  ihr  as  those  were  concerned,  he  would  be  sabjeoled 
to  the  authority  of  the  court  If  a  ciUzen  of  one  State  should  go  mto  snothw 
to  claim  property  seized  on  attachment,  and  sul:^t  the  attaohlngcreditgn  to 
coato  and  expenses,  which,  in  the  due  course  of  the  proceedings,  shouUI  be 
a^iudged  to  them  by  a  court  of  competent  autborify,  will  itbepnetended  that 
he  could  resist  the  payment  of  these  costs  on  the  ground  that  he  was  not 
sul||flot  to  the  jurisdiction  of  the  court  ?  For  all  the  fair  and  direct  objeots  of' 
the  salt,  he  was  within  its  jurisdiction.  So  if  tho  proceedings  were  not  As 
ranv'but  the  propertf  of  the  4ofendant  was  attached  to  compel  him  to « 
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evidence ;  and  they  say,  to  bind  a  person  by  a  judgment . 
when  he  was  never  personally  summoned  or  had  notice  of 
the  suit,  AYould  be  contrary  to  the  first  principles  of  justice ; 
and  numerous  other  cases  might  be  cited  to  the  same  ef- 
fect(a)  It  may,  therefore,  I  think,  be  assumed  as  the  set- 
tled doctrine  of  the  law,  tbat  a  judgment  either  strictly 
foreign  or  coming  within  the  operation  of  the  Constitution 
and  law  of  the  United  States,  obtained  without  notice  to 
tbe  defendant,  or  his  appearing  in  any  manner  to  answer  to 
the  suit,  can  have  no  validity  or  binding  effect  and  opera- 
tion. And  the  inquiry  then  is,  whether  the  Maryland 
judgment,  upon  which  the  present  suit  is  founded,  is  a  judg- 
ment of  this  description.  It  was  admitted  on  the  argument, 
that  the  service  of  a  copy  of  the  writ  and  declaration  upon 
the  President  of  the  Etna  Company  in  the  State  of  Connec- 
ticut, could  have  no  legal  effect ;  and  the  notice  to  the  de- 
fendants must,  therefore,  depend  upon  the  service  of  the 
process  upon  their  agent  in  the  city  of  Baltimore.  And  the 
effect  and  operation  of  such  service  must  depend  upon  the 
Maryland  law  set  up  in  the  replication ;  for,  independent 
of  that  law,  this  service  was  a  mere  nullity.    The  powers 

(a)  10  R.  Id;  1  Conn.  46;  9  Mass.  462 ;  Eirby,  119. 


and  answer  to  proceedingt  in  personam^  and  he  did  in  &ct  appear  and  litigate 
tho  caose  with  the  plainUfi;  he  oould  not  be  heard  to  question  the  Jurisdiction 
of  the  court  over  his  person.  I  do  not  thmk  Chief  Justice  Parsons  intended 
to  say  more  than  this,  that  when  a  court  had  the  jurisdiction  of  a  defendant 
£}r  xme  purpose,  it  could  not  legally  Innd  him  by  a  judgment  or  sentence  in  4 
distmot  and  different  matter."  (See  Moore  v.  Spachman^  12  Serg.  t  Rawle^ 
28T.) 
*  If  the  party,  by  an  act  of  lawless  violence  on  the  part  of  a  few  citizens  of 
a  particular  State,  is  seized  and  brought  within  its  jurisdictiofn  ftom  another 
8tato^  he  may,  nevertheless,  be  subjected  to  the  jurisdiotSon  of  the  courts  of 
the;S(ate  into  which  he  is  so  brought  {SUOb  v.  SmiUk^  1  Bailey's  Bep.  283^ 
See  S.  0.  before  the  Chancellor,  id.  290,  note  a.) 
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of  the  agent  did  not  embrace  any  authority  to  accept  or  ac- 
knowledge such  service,  or  to  appear  and  answer  to  any 
suit  instituted  against  the  company  in  the  Sta4»  of  Mary- 
land. He  was,  therefore,  in  this  respect,  a  mere  stranger 
{ to  the  defendants,  and  the  service  of  the  process  on  him,  waA 
[no  more  binding  or  operative  than  if  made  upon  any  other 
person;  and  I  think  the  Maryland  law  cannot  be  applied 
to  the  present  case  so  as  to  give  any  validity  to  the  service 
of  the  process  on  the  agent.  This  law,  in  its  application  to 
the  proceedings  and  Judgment  in  question  is  entirely  retro* 
spective ;  the  law  was  passed  in  March,  1835.  The  loss  for 
which  the  judgment  was  obtained  happened. in  January, 
1884,  and  the  policy  expired  in  October  of  the  same  year ; 
and  the  Maryland  suit  waa  commenced  in  AprD,  1835. 
From  these  dates  of  the  several  transactions,  the  law  is  in 
some  measure  obnoxious  to  the  inference  that  it  was  passed 
to  meet  the  very  case.  But  this  can  form  no  objection  to  it 
if  the  case  can  be  brought  within  it;  and  the  abstract  jus- 
tice of  the  law  as  applicable  to  subsequent  cases,  cannot  be 
questioned  The  defendants,  aa  a  body  corporate,  could 
have  no  right  to  establish  themselves,  or  transact  business 
in  the  State  of  Maryland,  otherwise  than  according  to  the 
provision  of  the  laws  of  that  State.  The  provision  in  the 
Constitution  of  the  United  States,  "  That  the  citizens  of  each 
State  shall  be  entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  States,"  cannot  be  applied  to  corpo- 
rations ;  and  the  State  of  Maryland  had  a  right  to  exclude 
the  corporation  firom  transacting  business  in  that  State. 
And  if  the  defendants,  after  the  passage  of  that  law,  had 
^  continued  underwriting  policies  in  that  State,  they  would 
be  presumed  to  do  it  upon  the  terms  and  conditions  of  the 
act;  and  as  to  all  causes  of  action  thereafter  arising,  would 
subject  themselves  to  prosecution  in  the  mode  pointed  out 
by  the  act    This  law  may  be  considered  as  a  kind  of  qumi 
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incorporation  of  Insurance  Companies  whicli  have  not  been 
chartered  by  the  State ;  and  if  such  companies  exercise 
franchises  there,  it  is  just  and  reasonable  that  they  should 
subject  themselves  to  prosecutions  for  losses,  in  the  courts  ^ 
of  that  State,  and  will  be  deemed  to  have  assented  to  the 
mode  provided  by  the  act  for  instituting  suits  for  such 
losses.  But  the  law  in  question,  although  it  purports  upon 
its  fece  to  have  a  retrospective  operation,  cannot  be  consid- 
ered as  having  such  effect  and  operation.  It  is  a  sound 
general  principle  that  no  statute  ought  to  have  a  retrospec- 
tive effect  It  is  the  general  rule  that  a  statute  takes  effect 
from  its  date,  when  no  time  is  fixed ;  and  it  cannot,  upon 
sound  principles,  be  admitted  that  a  statute  shall,  by  any 
fiction  or  relation,  have  any  effect  before  it  was  actually 
passed.  A  retroactive  statute  partakes,  in  its  character,  of 
the  mischiefs  of  an  ex  post  facto  law,  and  when  applied  to 
contracts  or  property,  would  be  equally  unjust  and  un- 
sound in  principle  as  ex  post  Jiicto  laws  when  applied  to 
crimes  and  penalties.(a) 

Judgment  for  the  defendant 

(a)  1  Kent  Com.  426;  *l  Wheat  164;  7  John.  477 ;  1  GaL  62. 


Henry  Lienow  v.  Pitcairn  &  Brodie. 

A  letter  of  credit  gi^en  by  the  writer  of  the  letter  on  himself  as  an  acoomxno- 
datjon,  does  not  create  any  debt  or  contract  between  the  immediate  parties 
to  it,  for  tlie  payment  of  a  sum  of  money  direct ;  but  is  only  an  authority  to 
create  a  debt  by  a  drafl  on  the  party  giving  it,  and  an  engagement  on  his 
part  to  «nccept  and  pay  such  draft.  The  latter  stands  in  the  character  of 
surety  or  guarantor  for  the  piiyinent  of  draflH  to  the  extent  of  the  credit 
given,  if  tlie  former  chooses  to  avail  luinself  of  it. 

If  the  person  receiving  the  letter  of  credit  decline  to  avail  himself  of  it,  it  will 
be  A  waiver  and  abandonment  of  the  credit  given. 
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The  party  giving  tlie  letter  of  credit  has  a  right  to  claim  a  strict  compliance 
with  his  engagement 

This  was  a  motion  for  a  new  trial  on  the  ground  of  mis- 
direction in  the  charge  of  the  court  to  the  juiy.[l]  The 
material  fects  in  the  cause  were  briefly  these :  The  plain- 
tiff, having  in  the  hands  of  Samuel  Williams,  of  London, 
ftinds  to  the  amount  of  five  hundred  pounds  sterling,  and 
having  occasion  for  money  at  Hamburgh  and  elsewhere 
in  his  travels  upon  the  Continent,  procured  from  Williams 
a  letter  of  credit,  dated  14th  July,  1825,  addressed  to  the 
defendants  at  Hamburgh,  requesting  them  to  furnish 
the  plaintiff  with  money,  at  Hamburgh,  and  a  credit  ai 
JStrcdsund  to  the  extent  of  four  hundred  pounds,- and  to 
draw  upon  him  (Williams)  for  their  reimbursement.  This 
letter  of  credit  was  presented  by  the  plaintiff  to  the  de- 
fendants, upon  which  they  advanced  to  him  £150,  and 
gave  him  a  letter  of  credit  on  themselves,  dated  the  2Sth 
July,  1825,  at  Hamburgh,  in  which  they  say :  "  We  hereby 
accredit  you  with  us  to  the  extent  of  three  thousand  six 
hundred  and  six  marks  and  twelve  shillings,  Hamburg 
Banco,  for  which  sum,  or  any  part,  your  drafts  on  us  will 
meet  ready  honor,  on  account  of  the  credit  opened  you  with 
us  by  our  mutual  friend,  Samuel  Williams,  of  London." 

The  plaintiff,  by  a  letter  dated  the  21st  August,  1825,  at 
Stralsund,  addressed  to  Samuel  Williams,  informed  him 
that  he  should  leave  there  the  next  day  for  Southern  Ger- 
many, and  mentioning  that  he  had  presented  his  (Williams') 
letter  of  (credit  on  the  defendants  for  the  jxirticU  pai/meni  of 
£150,  for  which  he  gave  his  receipt ;  and  that  if  he  sJumld 
he  in  want  of  funds  on  the  Continent,  he  should  draw  upon 
fiim  (Williams). 

[1]  For  rales,  and  numerons  cases  relative  to  new  trial  on  the  gronnd  of 
misdirection  of  the  judge,  see  Graham  &  Waterman  on  New  Trials,  VdL  HI, 
page  705,  etaeq. 
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The  plaintiff,  after  his  arrival  at  Paris,  and  on  the  8(Hh 
of  Oetober,  1825,  wrote  to  the  defendants  that  he  had  seen 
by  the  public  papers  that  Williams  had  failed ;  and  referring 
to  their  letter  of  credit  of  the  28th  of  July,  informed  them 
that  he  should  shortly  be  in  Avant  of  funds,  and  should 
avail  himself  of  his  credit  on  them. 

The  answer  to  this  letter,  dated  the  7th  of  November^ 
1825,  (which  was  introduced  in  evidence  on  the  part  of  the 
plaintiff,)  contained  the  following  statement :  "  Mr.  Williams' 
letter  of  credit,  to  which  ours  referred,  was  for  a  credit  at 
Stralsund,  and  money  here,  (Hamburgh ;)  the  latter  we  fur- 
nished, and  the  former  you  informed  us  loould  not  be  re- 
quired  after  you  went  to  Parisj  whence  you  would  draw  di- 
rect His  (Williams')  failure  annuls  all  credit  opened  on 
his  account,  and  we  are  sorry  to  be  obliged  to  say  we  can- 
not accept  any  of  your  bills." 

The  plaintiff,  afker  his  return  to  Boston,  on  the  9th  of 
January,  1826,  drew  on  the  defendants  for  three  thousand 
six  hundred  and  six  marks  and  twelve  shillings,  Hamburgh 
Banco,  in  favor  of  Messrs.  Godeffray  k  Son,  which  the  de- 
fendants refused  to  accept 

Upon  this  evidence  the  court  below  charged  the  juiy 
that  the  plaintiff  was  not  entitled  to  recover. 

Thompson,  J. : — From  this  statement  of  the  case  it  is 
very  clear  that  none  of  the  plaintiff's  funds  have,  in  point 
of  fact^  come  into  the  hands  of  the  defendants,  and  if  they 
are  to  be  miide  responsible  for  the  loss  occasioned  by  the 
failure  of  Williams,  it  ought  to  be  thrown  upon  them  by 
reason  of  some  well-settled  rule  of  law. 

This  letter  of  credit  given  by  the  defendants  to  the  plain 
tiff,  did  not  create  any  debt  or  contract  between  the  imme- 
diate parties  to  it,  for  the  payment  of  a  sum  of  money  dl- 
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rect;  it  was  only  an  authority  to  create  a  debt  by  a  diaft 
on  the  defendants,  and  an  engagement  on  their  part  to 
,  accept  and  pay  such  draft.  The  defendants,  therefore,  stand 
in  the  character  of  sureties  or  guarantors  of  the  payment 
of  the  plaintiff's  drafts  to  the  extent  of  the  credit  given,  if 
the  plaintiff  choose  to  avail  himself  of  it.  If  A.  should 
give  to  B.  a  letter  of  credit  upon  a  mercantile  house,  for 
goods  to  a  given  amount,  and  B.  did  not  see  fit  to  avail 
himself  of  it,  this  would  surely  not  give  him  any  cause  of 
action  against  A.,  and  it  could  make  no  difference  whether 
A.  had  collateral  security  given  to  him  or  not.  From  the 
nature  of  such  transactions  it  must  necessarily  rest  in  the 
discretion  of  the  person  who  receives  the  letter  of  credit^ 
whether  he  will  avail  himself  of  it  or  not ;  he  may,  there* 
fore,  relinquish  or  abandon  the  authority  or  right  whicB* 
he  had  to  use  the  credit  given  him  by  such  letter.  The 
letter  of  credit  is  given  tb  enable  the  party  receiving  it  to 
contract  a  debt  with  some  third  person,  under  the  guaranty 
of  the  person  giving  the  letter.  The  bill  drawn  by  the 
plaintiff,  after  his  return  to  Boston,  and  with  full  knowledge 
of  the  failure  of  Williams,  cannot  affect  the  rights  of  the 
present  parties,  or  alter  the  nature  of  this  transaction ;  this 
was  evidently  done  as  a  mere  matter  of  form.  There  is 
nothing  to  warrant  the  conclusion  that  the  drawers  took 
this  bill  upon  the  credit  of  the  defendants'  letter,  or  that 
any  consideration  was  paid  for  it ;  and,  indeed,  the  action 
itself  shows  that  the  interest  of  no  third  party  is  involved 
in  the  transaction. 

The  question  then  resolves  itself  into  the  inquiry  whether 
the  plaintiff  had  not,  before  he  heard  of  the  failure  of  Wil- 
liams, so  far  relinquished  all  right  to  avail  himself  of  this 
letter  of  credit,  as  to  preclude  him  from  throwing  the  loss 
upon  the  defendants. 

The  letter,  upon  its  face,  assumes  to  guarantee  the  plaia- 
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tiflrs  drafts,  on  account  of  the  credit  opened  by  Williams ; 
and  his  letter  to  the  defendants  shows  that  the  credit  which 
the  plaintiff  wanted  was  at  Stralsund.  [1]     The  undertaking 

[1]  In  England  it  seems  to  be  at  this  time  questionable  whether  a  party 
who  advances  money  upon  a  general  letter  of  credit  can  sustain  an  action 
Qpon  it.  {Russell  et  al  v.  Wiggins,  2  Story,  214 ;  Bank  of  Irdand  v.  Archer^ 
2  Mees.  &  Welsby,  383.)  The  reason  assigned  is,  that  there  is  no  privity  of 
contract  between  them.  It  is  there  assumed  that  it  is  only  a  contract  be- 
tween the  drawer  of  the  letter  and  the  person  for  whose  benefit  it  is  drawn. 
But  in  this  country  the  contrary  doctrine  is  well  settled.  Letters  of  credit  are 
of  two  kindSt  general  and  special  A  special  letter  of  credit  is  addressed  to 
a  particular  individual  by  name,  and  is  confined  to  him,  and  gives  no  other 
person  a  light  to  act  upon  it.  A  general  letter,  on  the  contrary,  is  addressed 
to  any  and  every  person,  and,  therefore,  gives  any  person  to  whom  it  may  be 
AQpB,  authority  to  advance  upon  its  credit.  A  privity  of  contract  springs 
^^betwoen  him  and  the  drawer  of  the  letter,  and  it  becomes  in  legal  effect 
the  same  as  if  addressed  to  him  by  name.  {RusseU  v.  Wiggins^  2  Story's  Rep. 
214;  12  Mass.  154;  2  Metcalf,  381;  12  Wend.  393;  12  Peters,  207;  Burh- 
head  V.  Broum,  5  Hill,  641 ;  Stoiy  on  BiUs;  see  Beames'  Lex.  Mer.  444.) 

But  these  general  letters  of  credit  may  be  subdivided  into  two  kinds,  those 
that  contemplate  a  single  transaction,  and  those  that  contemplate  an  open 
and  continued  credit,  embracing  several  transactions.  In  the  latter  case  they 
are  not  generally  confined  to  transactions  ^vith  a  single  individual ;  but  if  the 
nature  of  the  business  which  the  letter  of  credit  was  intended  to  facilitate,  re- 
quires  it,  different  individuaki  are  authorized  to  make  advances  upon  it,  and 
it  then  becomes  a  several  contract  with  each  individual  to  the  amount  ad« 
vaoced  by  him.  Thus  a  general  letter  of  credit  may  be  issued  to  a  person  to 
enable  him  to  purchase  goods  in  the  city  of  New  York,  for  a  country  store. 
The  very  nature  of  tlie  business  requires  him  to  deal  with  different  individuals 
and  houses,  in  order  to  obtain  the  necessary  assortment.  It  has  never,  as  I 
am  aware,  been  questioned  that  the  guarantor  might  be  bound  to  several  per- 
sons  who  should  furnish  goods  upon  the  credit  of  the  letter. 

So  letters  are  issued  by  commission  houses  in  the  city,  to  enable  persons 
to  purchase  produce  in  the  Western  States.  The  money  is  obtained  from  the 
local  banks  in  those  States  by  drafts  drawn  upon  those  houses^  and  upon  tho 
ftith  of  tho  letters  of  credit.  It  may  often  happen  that  a  single  bank  cannot 
Aimiah  the  requisite  amount,  or  it  may  be  necessary  to  use  money  m  different 
and  distant  localities.  I  am  not  aware  of  any  question  ever  having  been 
raised  as  to  the  authority  of  different  banks  to  act  upon  the  same  letter  of 
cxediib    It  is  absolutely  neces&aiy  that  such  should  be  the  effect  of  them,  in 
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of  the  defendants  was,  therefore,  to  give  the  plaintiff  sadi 
credit  at  that  place,  and  not  at  any  other  place  where  he 

order  to  facilitato  tho  commerce  of  the  country,  and  to  cany  out  tlie  objeetof 
the  parties  in  issuing  the  letters  of  credit.  CBurkhead  v.  Brown,  5  Hill,  611 ; 
2  Story's  l^ep.  214.)  Pratt,  J.,  dellvcrlDg  tho  opinion  of  the  coifft  in 
Union  Bank  v.  Coster^a  ex'rs.^  3  Comst  203. 

Letters  of  credit  usually  contain  a  request  that  some  one  will  advance 
money,  or  sell  goods  to  a  third  person,  and  an  undertaking  on  the  part  of 
the  writer  that  tho  debt  which  may  be  contracted  by  the  third  person  in 
pursuance  of  tlie  request  sliall  be  duly  paid.  These  letters  have  been  di- 
vided into  two  classes,  general  and  special.  They  are  general  when  addreeaod 
to  any  and  all  persons,  without  naming  any  one  in  particular.  They  are 
special  when  addressed  to  a  particular  mdividual  or  firm  by  uamO.  When 
the  letter  is  addrescd  to  all  persons,  it  is  in  effect  *a  request  made  to  each 
and  every  one  of  them,  and  any  individual  may  accept  and  act  upon  the 
proposition  contained  in  it ;  and  on  his  doing  so,  that  which  was  before  is- 
definito  and  at  largo,  becomes  definite  and  fixed :  a  contract  immediate^ 
springs  up  between  the  person  makmg  the  advanco  and  the  writer  of  the 
letter,  and  it  is  thenceforward  tlie  same  thmg  in  legal  cfiect  aa  though  the 
name  of  the  former  had  been  inserted  in  the  letter  at  the  beginmng.  I  can 
see  no  difficulty  in  this,  for  there  is  plainly  a  privity  of  contract  between  the 
psffties.  (Wataon^s  executors  v.  McLaren,  19  Wend,  657,  and  26  id.  425,  S. 
C.  ia  error;  Boyce  v.  Edwards,  4  Wheat.  Ill ;  Adams  v.  Jones,  12  Feten^ 
207  ;  Lawrason  v.  Mason,  3  Cranch.  492;  Bradley  v.  Gary,  8  GieeoL  234; 
Bussed  V.  Wiggin,  6  Law  Reporter,  533,  and  S.  C.  Stoxy  on  Bills^  546.  note; 
and  see  Carnegie  v.  Morrison^  2  l£etc.  381.) 

Wlien  tho  letter  is  special,  or,  in  other  words,  addressed  to  a  particiUar  h^ 
dividual,  he  alone  has  the  right  to  act  upon  and  acquire  rights  under  it  If 
any  one  else  attempts  to  accept  and  act  upon  the  proposition  contained  in 
the  letter,  he  comes  in  as  a  mere  volunteer,  and  he  cannot  by  thus  thmatiqg 
himself  forward  create  any  legal  obligation  on  the  part  of  the  ivriter.  Then 
has  been  no  communication,  and  is  no  privity  of  contract  between  th^m. 
iRohbins  v.  Bingham,  4  John.  476 ;  Waish  v.  Bailie^  10  id.  180.) 

In  Russell  v.  Wiggin,  5  Law  Reporter,  533,  and  Story  on  Bills,  546»  nota^ 
the  defendants  gave  a  letter  of  credit  to  Breed,  by  which  they  engi^^ed  4o 
honor  the  bills  which  might  be  drawn  in  India  by  Breed's  agent  The  ageni 
drew  bills  on  the  defendants,  which  tho  plaintiffs  took  on  the  £uth  of  the  le^ 
ter.  The  defendants  refused  to  accept  when  the  bUIs  were  preeented,  and 
the  plaintiffs  thereupon  sued  and  rtoovered  on  the  letter  of  credit  Mr. 
Justioe  Story  went  mainly  upon  the  ground  that  the  letter  amounted  to* 
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might  see  fit  to  draw  or  make  his  bills  payable.  This  might 
have  been  a  matter  of  some  importance  to  them ;  and  if 
they  stand  in  the  character  of  sureties,  they  have  a  right  to 
claim  a  strict  compliance  with  their  engagement.  But,  in- 
dependent of  this,  it  is  very  clear,  from  the  evidence,  that 
this  credit  was  to  be  used  at  Stralsund ,  and  if  not  used 
there,  it  was  not  to  be  used  at  all. 

The  defendants'  letter  to  the  plaintiff,  of  the  7th  of  No- 
vember, shows  very  satisfactorily  that  such  was  the  under- 
standing of  the  parties;  and  this  letter  being  introduced 
by  the  plaintifi^,  is  competent  evidence  for  the  defendants,  so 
lar  as  it*makes  in  their  favor  as  well  as  against  them.  They 
there  say :  "  You  informed  us  you  should  not  require  the 
letter  of  credit  after  you  went  to  Paris,  whence  j^ou  would 
draw  direct."  That  is,  direct  on  Williams.  This  fact,  as 
also  this  construction  of  the  letter,  is  fully  corroborated  by 
that  of  the  plaintiff  to  Williams  of  the  21st  of  August,  at 
Stralsund,  where,  he  says,  he  had  presented  his  letter  of  credit 
to  the  defendants  for  a  partial  payment  of  £150 ;  and  that,  if 
he  should  be  in  want  of  funds  on  the  Continent,  he  should 
draw  direct  on  him  (Williams).  If  the  plaintiff  had  sup- 
posed that  his  funds,  to  the  amount  of  £400,  had  been 


Tirtoftl  acceptance  of  the  bills.  If  that  be  so^  and  the  action  had  been 
broaght  upon  the  bills  themselves,  there  could  be  no  good  objection  to  tho 
recovery.  But  I  should  flod  great  difficulty  in  saying  that  the  plaintifiTs  conld 
8ue  on  the  letter  of  credit,  for  tho  reason  that  they  were  not  parties  to  it.  I 
should  agree  with  the  four  eminent  English  barristers  who  gave  their  opinion 
that  by  the  law  of  England  Uie  action  would  not  lie,  because  there  was  no 
privity  of  contract  between  the  parties.  But  it  is  not  necessary  to  pass  upon 
that  question,  for  here  the  defendants  never  agreed  with  any  one  that  they 
would  accept  and  pay  bills.  They  only  requested  Brown  &  Ca  to  aocept, 
and  undertook  to  keep  them  indemnified.  That  was  not  a  negotiable  prom- 
ise npon  which  the  plaintiCb  can  sue.  The  case  of  Carnegie  v.  Morrison^  3 
Mete.  381,  stands  much  upon  the  same  principle  with  the  one  which  has 
JQSt  been  noticed. 
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transferred  from  Williams  to  the  defendants,  where  the  ne- 
cessity or  propriety  of  their  writing  him  ?  This  letter  will  not 
admit  of  the  construction  that  he  should  draw  on  accoimt 
of  other  funds  which  he  had  in  Williams'  hands ;  for,  if 
that  had  been  the  case,  it  was  altogether  irrelevant  and  un- 
important to  state  that  he  had  only  drawn  for  a  partial  pay- 
ment on  the  defendants.  This  letter  admits  of  no  other 
reasonable  interpretation  than  that  he  had  dra^vn  on  the 
defendants  for  £150,  and  that  for  the  residue  of  the  £400, 
he  should  draw  direct  on  him,  (Williams,)  and  not  circuit- 
ously  through  the  defendants,  if  he  should  want  any  more 
funds  on  the  Continent.  After  this  letter,  Williams  could 
not  have  transferred  these  funds  to  the  defendants,  and 
thereby  exonerated  himself  from  payment  to  the  plaintiff. 
Williams  had  in  no  way  become  absolutely  responsible  to 
the  defendants  for  the  amount  of  the  £400.  He  had  en- 
gaged to  become  security  or  responsible  for  advances  to  the 
plaintiff  to  that  amount ;  but  until  such  advances  were 
made,  or  the  defendants  had  made  themselves  answerable 
therefor,  they  could  have  no  claim  upon  Williams ;  he  had 
only  authorized  them  to  draw  on  him  for  reimbursement^ 
which  necessarily  presupposes  advances  to  have  been  made 
by  them  to  the  plaintiff. 

The  plaintiff  had  undoubtedly  a  right  to  waive  or  relin- 
quish the  benefit  or  use  of  this  letter  of  credit ;  and  whether 
he  had  done  so  or  not  was  submitted  to  the  jury ;  and  I 
see  no  ground  upon  which  that  verdict  ought  to  be  dis- 
turbed. 

Motion  for  a  new  trial  denied. 
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United  States  v.  Stafford  et  als. 

Where^  in  an  action  of  debt  on  a  bond,  the  defendant  was  described  in  the 
bond  and  declaration,  as  "principal  paymaster  of  the  Militia  of  the  State 
of  New  York,  which  have  been,  or  may  be  ordered  into  the  service  of  the 
State  of  New  York,"  and  the  evidence  was  an  account  against  him  as 
paymaster-general  of  the  New  York  militia;  it  was  held,  that  the  court 
oonld  not,  as  matter  of  law,  decide  that  these  different  descriptions  applied 
to  the  same  officer,  and  that,  therefore,  the  variance  was  fatal. 

Ihror  to  Oie  District  Court  for  the  Norlliem  District  of  New 

Torh 

This  was  an  action  on  a  bond.  The  bond  was  dat- 
ed 1st  September,  1818.  The  declaration  was  in  debt, 
with  the  condition  of  the  bond  set  out,  which  recited 
that  by  general  orders  of  the  commander-in-chief  of  the 
State  of  New  York,  certain  militia  of  the  State  of  New 
York  had  been  organized  and  ordered  into  the  ser- 
vice of  the  United  States  ;  and  that  Samuel  Edmonds  had 
been  duly  assigned  and  appointed  principal  paymaster  of 
aH  the  militia  of  said  State  which  had  been  or  might  be  or- 
dered into  the  service  of  the  United  States,  and  with  a  con- 
dition that  if  the  said  Edmonds  shall  keep  and  render  just 
and  true  accounts  and  vouchers  of  all  his  receipts  and  ex- 
penditures in  said  office,  and  account  for,  and  deliver  and 
pay  over  to  some  proper  officer  or  department  of  the  Uni- 
ted States,  all  moneys  and  public  property  of  the  United 
States  which  may  be  in  his  custody,  possession  or  control ; 
and  shall,  in  all  things,  honestly,  faithfully  and  truly  de- 
mean himself  in  the  said  office  of  principal  paymaster,  then 
the  obligation  to  be  void. 

The  breaches  were,  substantially,  that  after  the  date  of 
the  said  bond,  the  said  Edmonds,  as  principal  paymaster  as 
aforesaid,  received  of  the  United  States  divers  large  sums 
of  money,  viz.,  $50,000,  which  he,  as  such  paymaster,  was 
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bound  to  pay  over  to  the  militia  of  the  State  of  New  York 
which  had  been  ordered  into  the  service  of  the  United 
States,  which  he  neglected  and  refused  to  do.  The  seventh 
and  last  breach  set  out  a  final  settlement  of  the  accounts  of 
Edmonds  as  euch  paymaster,  and  a  balance  of  $20,000 
found  due  from  him  as  such  paymaster,  which  he  was  re- 
quired to  account  for,  and  also  to  account  for  the  whole 
$50,000  advanced  to  him ;  and  that  he  neglected  and  re- 
vised so  to  do. 
To  this  declaration  the  defendant  pleaded : — 

1.  That  the  bond  was  not  the  deed  of  him,  Stafford,  and 
issue. 

2.  That  it  was  not  the  deed  of  Edmonds  &  Worth,  and 
issue. 

8.  That  the  State  of  New  York  was  a  member  of  flie 
United  States,  and  that  by  the  Constitution  of  the  State  of 
New  York,  a  council  of  appointment  was  constituted,  and  all 
military  officers  required  to  be  appointed  by  such  council ; 
and  that  Edmonds  was  not  so  appointed — Tuor  was  he  commis* 
stoned  by  the  Governor — nor  did  he  hold  any  such  office ;  and 
concluded  with  a  verification. 

4.  That  at  the  time  of  executing  said  bond,  there  was 
not)  according  to  the  Constitution  and  laws  of  the  United 
States,  or  of  the  State  of  New  York,  any  sudi  office  as  in 
the  condition  of  tfie  bond  was  expressed  or  meant  and  in- 
tended, and  prayed  judgment  if  plaintiff  ought  to  have  and 
maintain  their  action. 

5.  That  9i»  the  time  of  executing  such  bond,  there  was  not 
any  person  authorized  or  empowered,  under  the  Constitu- 
tion of  the  United  States,  to  accept  the  delivery  of  said 
bond.  And  so  the  said  Stafford  says  that  the  s^d  bond  is 
not  his  deed ;  and  puts  himself  on  the  country. 

6«  That  at  the  time  of  executing  said  bond,  there  was  not 
any  authority  of  law,  either  of  the  United  States  or  of  the 
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State  of  New  York,  under  and  according  to  which  the  said 
bond  could  be  taken ;  and  concluding  with  a  verification, 

7.  That  at  the  time  the  bond  was  executed,  there  was 
not 'any  authority  of  law,  either  of  the  United  States  or  of 
the  State  of  New  York,  under  or  according  to  which  the 
said  bond  was  or  could  be  taken.  And  so  the  said  Stafford 
says  the  bond  is  not  his  deed ;  and  puts  himself  on  the 
country. 

To  the  third  plea  the  plaintiffs  reply,  that  the  said  Ed- 
monds did,  at  the  date  of  the  bond,  hold  such  office  as  in  the 
said  bond  and  condition  is  meant  and  intended;  and  issue 
to  the  country. 

As  to  the  fourth  plea,  the  United  States  say,  that  at  the 
time  of  executing  said  bond  there  was  such  an  office  as  in 
and  by  the  condition  of  said  bond  is  expressed  or  meant  and 
intended  ;  and  issue  to  the  country. 

As  to  the  fifth  plea,  the  United  States  say,  that  at  the 
time  of  executing  said  bond  there  was  authority  of  law 
under  and  according  to  which  the  aforesaid  bond  was  taken ; 
and  issue  to  the  country. 

As  to  the  sixth  plea,  the  United  States  say,  that  at  the 
time  of  executing  said  bond  there  was  a  person  authorized 
and  empowered  by,  and  under  the  laws  and  Constitution  of 
the  United  States,  to  accept  Hie  delivery  of  the  aforesaid  bond 
on  account  of  the  United  States ;  and  issue  to  the  country. 

As  to  the  seventh  plea,  the  United  States  say,  that  at  the 
time  of  the  sealing  and  delivery  of  said  bond  there  was  au' 
ihrnty  of  law  under  and  according  to  which  the  aforesaid 
bond  was  taken  and  made;  and  issue  to  the  country. 
Thereupon, 

The  third  plea  tendered  three  distinct  matters  of  fact. 
1.  That  Edmonds  was  not  appointed  by  the  council  of  ap- 
pointment of  the  State  of  New  York.  2.  That  he  was  not 
commissioned  by  the  Governor  of  the  State  as  principal 
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paymaster,  8.  Tliat  he  did  not  hold  any  such  office  as  by 
the  said  bond  or  the  condition  was  meant  and  intended. 
The  replication  only  took  issue  on  the  third  fact  alleged  in 
the  plea,  viz. :  that  at  the  time  of  executing  said  bond  the 
said  Edmonds  did  hold  such  office  as  in  the  said  bond  and 
condition  was  meant  and  intended. 

Under  the  fourth  plea  issue  was  taken,  as  a  matter  of 
fact,  whether  under  the  laws  of  the  United  States,  or  of  the 
State  of  New  York,  there  was  any  such  office  as  in  the  con- 
dition  of  the  bond  is  expressed  or  meant  and  intended. 
This  was  clearly  a  question  of  law,  whether  there  was  any 
such  office.  It  would  be  matter  of  fact  whether  such  office 
was  filled  by  any  person. 

Under  the  fifth  plea  issue  was  taken,  as  matter  of  fact^ 
whether  there  was  authority  of  law  under  and  according  to 
which  the  bond  was  taken. 

Here  was,  also,  an  issue  joined  upon  a  question  of  law,  and 
to  be  tried  as  matter  of  fact.  Under  the  sixth  plea  the  is- 
sue was,  whether  at  the  time  the  bond  was  executed,  there 
was  any  person  authorized  under  the  laws  and  Constitution 
of  the  United  States,  to  accept  the  delivery  of  the  said  bond 
on  account  of  the  United  States.  This  was  a  question  of 
law,  but  issue  was  taken  upon  it  as  matter  of  fact. 

The  seventh  plea  alleged  that  there  was  no  authority  of 
law,  either  of  the  United  States  or  State  of  New  York, 
'  under  which  the  bond  was  or  could  be  taken. 

The  replication  to  this  plea  took  issue  upon  the  all^a- 
tion,  whether  there  was  authority  of  law  to  take  such  bond. 

Upon  the  trial,  the  plaintiffs  offered  in  evidence  a  tran- 
script from  the  Treasury  Department,  which  was  objected 
to  on  two  grounds : 

1.  That  it  purported  to  be  a  statement  of  an  account  be- 
tween the  United  States  and  Samuel  Edmonds,  Paymaster 
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Gheneral  and  not  principal  paymaster,  as  described  in  the 
bond. 

2.  Because  it  did  not  contain  the  items  of  the  account. 

The  defendants'  counsel)  under  the  shape  of  a  motion  for 
a  nonsuit,  made  the  following  objections: — 

1.  That  the  evidence  produced  did  not  support  the 
bleaches. 

2.  That  it  did  not  correspond  with  the  bill  of  particulars 
delivered  in  the  cause. 

8.  That  the  sureties  were  only  liable  for  money  received 
by  Edmonds  by  virtue  of  the  ofEice  of  principal  paymaster ; 
and  that  there  was  no  such  created  or  known  in  the  law, 
and  that  the  sureties,  therefore,  incurred  no  liability. 

These  objections  were  overruled, 

A  bill  of  particulars  was  introduced  on  the  part  of  the 
defendant,  which  purported  to  be  a  statement  of  moneys 
received  by  Samuel  Edmonds,  as  principal  paymaster,  and 
stating  from  whom  received,  and  when  received. 

The  defendants  then  called  Archibald  Campbell,  Deputy 
Secretary  of  State,  and  who  swore  that  he  had  examined 
l^e  minutes  of  the  Council  of  Appointment,  and  found  no 
entry  of  the  appointment  of  Samuel  Edmonds  to  the  office 
of  principal  paymaster  or  Paymaster-General. 

The  counsel  for  the  defendant  then  offered,  in  evidence,  a 
letter  from  Peter  Wagner,  purporting  to  be  an  official  let- 
ter, dated  26th  April,  1825,  addressed  to  Jacob  Lansing, 
Esq.,  relative  to  the  settlement  of  this  account,  and  stating 
certain  sums  of  money  advanced  to  Edmonds  by  Charles 
B.  Tallmadge,  late  Assistant  District  Paymaster,  after  Slst. 
December,  1816. 

This  was  objected  to  and  rejected  by  the  court. 

The  counsel  for  the  defendant  prayed  the  court  to  allow 
and  admit  the  matter  so  produced  and  given  in  evidence, 
on  his  part,  to  be  conclusive,  and  to  entitle  him  to  a  ver^ 
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diet ;  and  that  he  should  so  instruct  the  juiy,  as  to  all  or 
any  one  of  the  issues,  as  the  proof  would  warrant. 

The  judge  chained  the  jury,  that  the  bond  had  been 
duly  proved ;  that  the  transcripts  from  the  treasury  were  ad- 
missible in  evidence,  although  open  to  objections  as  to  their 
sufficiency^  that  the  bond  admitted  the  appointment  of 
Edmonds  to  the  office  or  employment  therein  described ; 
that  the  transcripts  were  not  inadmissible,  because  they  (fe- 
scribed  Edmonds  as  Paymaster-General,  and  stated  balanootf 
ddy,  and  submitted  it  to  the  jury  to  decide  whether  tiie 
descriptions  Paymaster-General  and  principal  paymaater 
were  to  be  understood  as  Tneaning  the  same  thing;  Aat  the 
variance  between  the  1»U  of  partiouliaa  and  the  aooanoli 
was  not  to  be  regarded  by  the  jury ;  that,  as  to  the  issues 
joined  on  the  spedal  pleas,  the  questions  involved  in  them 
were  partly  questions  of  law,  and  partly  questions  cf  &cl; 
that,  as  to  the  questimis  of  law,  he  had  expressed  his  opm« 
ion  in  favor  of  the  plaintiflh,  and,  so  fiur  as  they  involved 
qneafeions  of  fisKst,  the  jury  would  be  warranted,  by  the  reci- 
tals in  the  bond,  in  finding  against  the  defendant 

The  jury  found  for  the  plaintifb,  and  assessed  the  dam- 
ages  at  $S,621  ML 

Thompson,  J. : — This  case  eomes  before  the  oourt  on  a 
writ  of  error  to  the  Northern  District  of  this  State.  A  fafll 
of  exceptions  was  taken  at  the  trial,  and  the  argument  hQM 
has  brought  under  considerations  growing  out  of  the  pleadt 
ings,  as  well  as  the  exceptions  at  the  triaL  The  pleadmgs 
ave  extremely  loose  and  inaccurate,  and  seem  to  have  beoa 
more  calculated  to  entangle  the  case  in  the  net  of  fixn, 
than  to  have  it  tried  upon  its  merits ;  and  it  would  have 
bseCL  a  discreet  exercise  of  the  powers  of  the  oourt  below  to 
hftve  corrected  this  by  orderinga  repleader.  That,  howem, 
is  beyond  the  reach  of  this  court  in  the  prcmnt  stofg^  of  iha 
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cause ;  and  I  shall  only  notice  the  objections  arising  upon 
the  bill  of  exceptions. 

The  action  is  in  debt  on  a  bond,  bearing  date  the  1st 
September,  1818,  in  the  penalty  of  $20,000,  with  a  condi* 
tion  reciting,  that  by  general  orders  of  the  commander-in- 
chief  of  the  State  of  New  York,  certain  militia  of  the  State 
of  New  York  had  been  organized  and  ordered  into  the  ser- 
Tice  of  the  United  States  ;  and  that  Samuel  Edmonds  had 
been  duly  aiasigned  and  appointed  principal  paymaster  of 
all  the  militia  of  said  State  which  had  been  or  might  be  oi> 
dered  into  the  service  of  the  United  States,  conditioned 
l^at  if  the  said  Edmonds  shall  keep  and  render  just  and 
true  accounts  and  vouchers  of  all  his  receipts  and  expendi- 
tures in  said  oiBce,  and  account  for,  and  deliver  and  pay 
over  to  some  proper  officer  or  department  of  the  United 
States,  all  moneys  and  public  property  of  the  United  States 
which  may  be  in  his  custody,  possession  or  control,  and 
shall  in  all  things  honestly,  faithfully  and  truly  demean 
himself  in  the  said  office  of  principal  paymaster,  then  the 
obligation  to  be  void. 

Upon  the  trial,  the  plaintiffii  produce  in  evidence  a  tran- 
script from  the  TreasTvy  Department,  duly  authenticated, 
stating  the  balance  only  of  account  between  the  United 
States  and  Samuel  Edmonds,  late  Paymaster-General  of  the 
New  York  militia. 

*  Two  objections  were  taken  to  the  admission  of  this  evi- 
dence:— 

1.  That  it  did  not  purport  to  be  an  account  against  Sam- 
uel Edmonds,  in  his  character  or  capacity  as  charged  in  the 
bond,  and  alleged  in  the  declaration. 

2.  'Riat  it  stated  only  the  balance,  and  did  not  state  tihie 
itema 

Although  the  exception,  with  respect  to  ihe  form  in 
which  the  account  was  presmted,  may  be  a  mistake  as  to 
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tihe  capacity  in  which  Edmonds  standschazged  at  the  txeas- 
UTj,  and  which  probably  might  be  explained,  under  propeir 
averments  in  the  declaration ;  yet,  as  the  case  stood  upon 
the  pleadings  and  eyidence  before  the  court,  the  transcripts 
did  not  correspond  with  the  allegations  in  the  dedarationBL 
In  the  bond  and  declaration,  Edmonds  is  described  as  prin- 
cipal paymaster  of  the  militia  of  the  State  of  New  York, 
which  have  been  or  may  be  ordered  into  the  service  of  the 
State  of  New  York ;  and  the  evidence  was  an  aooount 
against  him  as  Paymaster-General  of  the  New  York  mi£* 
tia.  The  court  could  not,  as  matter  of  law,  decide  that 
these  different  descriptions  applied  to  the  same  o£Scer.  In 
the  account)  he  is  not  only  described  as  Paymaster-Geneial^ 
instead  of  principal  paymaster,  but  he  is  called  Paymaster* 
General  of  the  New  York-  inilitia,  which  may  include  all 
the  militia  of  New  York ;  whereas,  the  bond  is  as  principal 
paymaster  of  the  militia  of  New  York,  which  has  been  or 
may  be  ordered  into  the  service  of  the  United  States.  The 
latter  capacity  is  more  limited  than  the  former ;  and  it  is 
in  the  more  limited  capacity  that  the  sureties  have  bound 
themselves  ;  and  they  have  a  right  to  confine  their  reepon* 
sibilily  to  their  undertaking  by  their  bond.  Both  Edmonds 
and  his  sureties  maybe  estopped,  by  their  bond,  from  deny- 
ing that  he  acted  in  the  character  of  principal  paymaster  of 
the  militia  of  the  State  of  New  York,  ordered  into  the  aer* 
vice  of  the  United  States,  and  might  be  held  acoountaU» 
for  money  paid  over  to  him,  and  to  be  disbursed  in  lliat 
character ;  but  it  must  be  shown  that  money  was  advanced 
to  him  in  that  character,  in  order  to  make  his  sureties  re- 
sponsible. The  suggestion  that  there  may  be  some  Tnig^V^ 
in  the  statement  of  the  account  from  the  treasury,  is  found* 
ed  upon  the  circumstance  that  in  the  bill  of  particulars  ftov 
mshed  under  the  order  of  the  district  judge,  it  purports  to 
be  a  statement  of  moneys  received  by  Samuel  Edmonds^ 
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principal  paymaster,  corresponding  with  his  cluoracter,  aa 
described  in  the  bond;  but  the  court  cannot  judicially 
know  that  Edmonds  did  not  undertake  to  discharge  duties 
also,  under  the  character  of  Paymaster-General  of  the 
militia  of  New  York,  and  moneys  received  by  him  as  such 
would  not  be  covered  by  the  bond. 

This  supersedes  the  necessity  of  examining  the  other  ob- 
jections  arising  upon  the  bill  of  exceptions. 

The  judgment  must  be  reversed  without  costs,  and  a  t^ 
ntre  de  novo  awarded,  returnable  in  this  court.[l] 

[1]  In  an  action  on  a  bond  for  the  payment  of  a  som  of  money  by  instal- 
ment^  it  is  not  neoeBsaiy  to  aaaign  breaches  in  the  declaration  according  to 
the  requirement  of  the  statute.  {Spaulding  v.  MiUardf  17  Wen.  331.)  In 
declaring  on  a  justice's  judgment^  rendered  in  this  State,  it  is  sufficient^  be- 
aides  stating  the  amount  of  the  judgment,  the  time  and  place  of  its  rendition, 
and  the  name  of  the  magistrate,  to  allege  that  the  judgment  was  rendered  in 
tb  JuBtioe's  court  in  a  county  of  this  State,  in  an  action  of  which  justioee  of 
tbe  peace  have  civil  jurisdiction.  {SUka  y.  Slewarif  12  Wen.  473.)  In  de- 
claring on  a  justice's  judgment  of  a  sister  State,  the  statute  giving  jurisdiction 
to  the  Justice  must  be  pleaded.  (Sheldon  y.  Hopkins,  7  Wen.  436.)  In  a 
eoSX  on  a  bond  given  by  a  deputy  sheriff  for  the  &ithful  performance  of  the 
duties  of  his  office,  the  plaintiff  roust  assign  breaches,  and  cannot,  without 
aoch  assignment,  take  a  yerdict  for  even  nominal  damagesL  {Batmaird  y. 
/^orftn^,  11  Wen.  30.)  Where,  hi  an  action  of  debt,  two  several  sums  ave 
demanded  as  due  and  owing  in  two  separate  counts,  the  declaration  should, 
in  the  oonmiencementt  demand  the  aggregate  amount,  the  first  count  should 
describe  the  sum  demanded  in  it  as  parcel,  fta,  and  the  second  count  the 
Am  demanded  in  it  as  the  residue,  fta  (The  Pwpk  v.  Van  Eps,  4  Wen. 
^7.)  The  assignee  of  a  lease,  who  enters  upon  and  occupies  the  denused 
inremises,  is  liable  for  the  rent  in  like  manner  with  the  assignor.  In  declaring 
against  him,  he  may  be  described  as  assignee  in  general  terms;  and  the 
manner  in  which  the  assignment  was  made  need  not  be  set  forth.  But  the 
assignee  cannot  be  made  answerable,  by  the  action  of  debt,  for  the  rent  of 
any  part  of  the  premises  demised,  except  that  which  has  been  possessed  and 
ei^pyed  by  himself;  and  the  rent  in  such  cases  may  be  apportioned,  the  ao> 
tion  being  founded  on  the  privity  of  estate  merely,  and  not  on  the  pnvity  of 
contract  (Norton  v.  VuUee,  1  Hall,  384.)  The  plamtiib  demised  certain 
pMxdseaf  for  a  tenn  of  yeare^  to  one  IP.  h,  Yoltee.    The  lefsee^  a  short  time 
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before  the  expiration  of  the  tenn,  died,  and  the  defendant  (his  widow)  took 
out  letters  of  administration  upon  his  estate,  and  continued  in  poesession  of 
a  part  of  the  premises  until  the  lease  expbed.  An  action  of  debt  being 
brought  against  her  for  all  the  rent  which  was  hi  arrear  at  the  tfane  of  t&e 
expiration  of  the  lease,  it  was  held,  that  she  was  odI^  liabie  fir  HbSB  actiOB  fer 
the  rent  of  sodh  parts  of  the  premiseB  as  had  been  occupied  hj  her  afler  her 
husband's  death.  Jb,  By  the  second  section  of  the  act  (I  R.  L..2^22,)  anj 
person,  losing  at  any  g^ame  anj  sum  above  twentj-dve  dollars,  and  paying 
the  same,  may,  at  any  time  within  three  months,  recover  it  back  of  the  win- 
ner by  an  action  of  debt,  founded  on  the  act  As  l^e  remedy  alRwdedto 
tOr  the  loser  to  provided  by  statute,  in  pnrsmng  that  imnedy  the  forma  and 
limitations  preser&ed  must  be  observed ;  and  a  general  action  of  aasninpflit 
will  not  lie.  Ih.  Though  the  legal  efifects  of  altering,  by  consent  of  parties, 
the  time  limited  to  do  an  act  {e.  g,  to  make  an  awards  in  the  condition  of  a 
bond,  leaving  the  original  date  to  stand,  is  to  destroy  Vt»  bond m » preex- 
iMing  one,  and  to  give  it  effect  only  from  the  time  of  tin  sAtenitioii;  yttt  tte 
bond  may  be  declared  on  as  bearing  its  original  date,  with  or  withoat  «a 
averment  that  it  was  delivered  afterwards.  (Tomhina  v.  Oovtoin^  9  Oow.  MSu) 
A  bend  for  performing  an  award  was  dated  the  19th  of  September,  19M, 
ftnd  conditioned  that  the  award  should  be  made,  Ac.,  on  or  belbre  tbe  8t«t 
ef  December  then  next ;  and  afterward  the  parties  extended  l^e  fioM  ftr 
the  award  twice  by  erasure  and  interlineations :  and  the  last  time  to  the  IMh 
of  January,  1826.  Held,  that  the  plahitiff  mighrt  either  dedare  on  tbe  bOkid 
simply,  AS  both  dated  and  made  on  the  19th  of  September,  or  as  dated  tHat 
day  and  made  afterward.  Ih.  Where  the  merits  of  the  caae  are  affected  bj 
flie  time  when  a  deed  becomes  vaHd,  the  time  of  deHveiy  should  be  alMlwl 
And  shown ;  for  the  delivery  gives  it  eflbct  as  a  deed ;  c^orwtoe,  Wkite 
tfane  is  hnmotoriaL  Jh.  A  contract  may  be  set  forth  in  pleading  aeeoi^lag 
io  its  legal  effbot,  though  this  vary  ih>m  the  precise  wordsi  /6.  A  deed 
execu^  on  a  particular  day  may,  in  general,  be  pleaded  as  made  od  noj 
otiier  day.  Ih,  The  Supreme  Ooort  have  often  held  that,  in  pleadfeog  ttms^ 
the  words  "  next,"  or  "  then  next,*'  may  be  considered  as  relbrriiig  to  ttoa 
day  of  the  month,  and  not  (tf  the  month  itselC  Ih.  Preoedent  of  a  dectea- 
tlon  in  debt  on  a  judgment  hi  a  justice's  court  {SmiUK^,  Mmfin^  9  Ornr. 
S6.)  It  Is  sutBcient  to  say  the  party  recovered  so  mudi  (a  sum  wilfain  the 
justice^s  jurisdiction)  for  such  a  cause,  (being  a  matter  withhi  his  juiisdiotisi],) 
witi]iout  settfaig  forth  any  of  the  previous  prooeedisga  Ih.  The  dedlsnAian. 
on  a  justice's  Judgment  averred  a  recovery  for  a  debt,  and  also  nine^thne 
eents  for  the  party's  damages,  as  well  by  reason  of  detaining  the  debts  as 
for  his  costs,  fta  Proof  of  $60  debt,  and  ninety-three  oente  oosts.  Hald,  do 
variance.  Ih,  The  term  used  in  the  deckration  imported  costs  only,  /k 
Form  of  deotanitton  in  debt  ogidnst  the  shcaiif  for  Mfibriag  aai  esopa  inpi 
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«»C«lioik,  on  a  mmogste's  doeree  for  difltfibaiion.  {DMn  t.  Hudson^  6 
€»w.  281.)  Soeh  a  deelamtion  must  arer  that  the  Siirrogate's  Ck>urt,  which 
Blade  Che  decree,  gramted  the  administraAion.  Ih.  ¥ot,  otherwise  it  has  no 
JQiiadiction  to  decree  dletribatioiL  Ih.  In  a  deelaration  against  the  sheriff, 
for  snffering  an  escape  fiom  execution,  it  is  not  good  cause  of  demurrer  that  the 
JudgmeBt  appears  to  be  against  A.  and  his  wife,  and  the  execution  against  A. 
only ;  nor  that  the  execution  appears  to  have  been  endorsed  with  a  direction  to 
receive  interest,  when  no  interest  runs  on  the  judgment ;  nor  that  the  judg- 
ment and  execution  appear  to  be  in  &yor  of  D.  and  others,  without  say- 
ing what  others,  lb.  Any  or  aU  of  then  defects  In  the  proceedings  are 
no  excuse  to  the  sheriff  who  suffers  the  escape.  lb.  Such  a  declaration 
moat  describe  the  record  azid  proceedings  correctly ;  and  i^  when  produced 
on  the  trial,  tliey  do  not  correspond,  the  objection  may  then  be  made  on  the 
groand  at  variance.  lb.  Such  a  declaration  set  out,  in  the  first  count,  a 
eorrogate^  decree,  execution  to  the  sheriff;  and  a  voluntary  escape.  The 
flecottd  count  set  out  a  similar  decree,  execution,  ftc.,  and  an  involuntary  es- 
cape. In  setting  out  the  decree,  this  second  count  swd  a  eertam  other  judg- 
nent  or  decree,  but  then  dropped  the  word  "other,"  and  referred  to  the 
Judgment,  fta,  by  the  word  "said.**  It  set  forth  the  execution  as  issued  on 
the  iMt-mentioned  judgment,  Ac.,  but  afterward  referred  to  this  execution  by 
the  word  "said."  On  general  demurrer  to  the  whole  declaration,  held  well, 
and  that  there  was  no  repugnancy  between  the  two  counts.  lb.  In  de- 
claring on  a  bond,  conditioned  to  pay  a  judgment  in  three  months,  or  sur- 
render the  body  of  the  deibndant  in  execution,  at  the  suit  of  the  pkintiff,  in 
thirty  days  thereafter,  the  taking  out  execution  by  the  phuntiff  within  the 
thirty  daya  ia  a  condition  precedent,  and  must  be  shown  in  the  declaration. 
( Whikteif  T.  Spencer  J  4  Cow.  89.)  In  a  declaration  upon  a  bond,  conditioned 
to  pay  the  taxable  costs  of  a  suit,  Ucd  9oqnu3  requieitue  is  good  on  general 
denmrrer.  {Bacon  t.  WUber^  1  Cow.  117.)  It  is  not  necessary  for  the  plain- 
tiff in  declaring  the  debt  on  a  recognizance  of  bail,  to  allege  that  ayS.  fa.  had 
beea  issued  against  the  principal  previous  to  the  return  of  the  co.  sa.  ( OiUet' 
pie  V.  WkUe,  16  J.  R.  117.)  A  declaration  on  a  bond  conditioned  for  the 
peifonaaiioa  of  covenants,  commencing  in  debt,  after  setting  forth  the  condi- 
tion, and  asagmng  breaches^  and  concluding  in  covenant,  and  demanding 
damages,  is  good,  it  seems,  on  special  demurrer.  {Oak  v.  (XBHariy  13  J.  & 
18&.)  It  is  certainly  good  on  general  demurrer.  Ih.  (S.  0.  12  J.  R.  216.) 
A  breach  of  the  condition  of  a  bond  '*  to  free  the  land  fh>m  all  legal  incum- 
biaDoea^  either  by  deed  or  mortgage,  now  in  existence,  and  binding  on  the 
lireiiitBeB  by  the  20th  of  February,"  ia  not  well  assigned  by  following  and 
negativmgthe  words  of  the  condition,  as  such  assignment  does  not  necessarily 
amootil  to  a  breach,  and  the  plaintiff  ought  to  have  shown  some  existing  in- 
iwwbranca  on  the  20th  of  February,  or  at  the  commencement  of  the  salt 
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{JuJUand  v.  BurgoUf  11  J.  B.  6.)  !(  in  a  declaration  on  a  bond  oondxtioiked 
to  pay  several  sums  of  money,  at  several  days,  the  plaintiff  assigns  two  seve* 
nl  breaches  for  the  non-payment  of  two  several  soms^  it  will  be  bad  on  spe- 
cial demuirer,  for  dnpUdtiy.    {Hjfi  v.  BrmaLar^  9  J.  B.  334.) 


Society  fob  the  Pbopagation  of  the  Gospel  v.  Town 
OF  Hartland  et  al. 

The  Statute  of  Uses  (2*7  Hen.  YIIL)  has  been  adopted  by  Yennont,  and  gener- 
ally by  the  New  England  States. 

A  matter  which  has  been  directly  tried  and  decided  by  a  ooort  of  competent 
jorisdictiQn,  cannot  be  again  contested  between  the  same  parties  cr  piivisB 
in  the  same  or  any  other  court;  and  in  this  there  is  no  difference  between 
a  verdict  and  judgment  in  a  court  of  common  law  and  a  decree  in  a  Goort 
of  Equity;  but  no  rights  will  be  affected  by  a  recovery  except  those  of  the 
actual  defendants,  and  those  daimmg  through  them  and  purchasers  pa^ 
deiUelite. 

But  this  rule  does  not  apply  to  matters  which  come  only  collaterally  or  isr 
cidentally  under  conslderationi  or  can  only  be  inferred  by  aiguing  from  tii» 
decree. 

All  persons  materially  interested  in  the  subject  of  a  suit  in  equity,  ought  to 

.  be  made  parties,  either  as  plaintifb  or  defendants;  but  as  this  is  a  rule  €•• 
tablished  for  the  convenient  administration  of  justice^  it  is  subject  to  manj 
exceptions,  and  is  more  or  less  a  matter  of  discretion  in  the  court,  aii4 
ought  to  be  restricted  to  parties  whose  interest  is  involved  in  the  iasae^ 
and  to  bo  affected  by  the  decree.  And  where  one  was  clearly  interested 
in  the  subject-matter  of  the  suit,  but  nothing  was  asked  from  him  by  ^b» 
bill,  and  his  rights  were  not  put  in  issue,  and  nothing  was  required  by  tb» 

•    decree  to  be  done  by  him,  it  was  held  not  necessary  to  make  him  a  partjf^ 

The  ground  of  the  rule  as  to  dispensmg  with  parties,  is  especially  applicable 
to  the  courts  of  the  United  States  on  account  of  their  peculiar  jurisdiction 
over  parties.  And  although  they  will  require  the  plaintiff  to  do  all  in  his 
power  to  bring  every  person  concerned  in  interest  before  the  courts  yet,  if 
the  case  may  be  completely  decided  as  between  the  litigant  parties^  the 
circumstance  that  an  interest  exists  in  some  other  person  whom  the  pro- 
cess of  the  court  cannot  reach  «x.  yr.,  a  non-resident  ought  not  to  pravent 
a  decree  upon  the  merits.  1^  however,  such  a  decree  cannot  be  fitly  made 
without  substantial  ixgustice  to  third  persons,  the  court  will  withhold  its 
inteipoflitiOD. 
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Thompson,  J. : — ^The  two  questions  which  arise  in  this 
case,  are : — 

1.  Whether  the  Propagation  Society  are  seized  of  such 
estate  in  the  land  in  question,  as  will  enable  them  to  niain- 
tain  an  action  of  ejectment 

2.  Whether  the  decree  of  the  Supreme  Court  of  this 
State,  in  the  year  1811,  is  conclusive  upon  the  right  of  the 
Society,  and  estops  them  j&om  maintaining  this  action. 

The  charter  under  which  the  Society  claims  the  land  in 
question,  is  from  the  Governor  of  the  Province  of  New 
York,  and  bears  date  on  the  28d  of  July,  1766 ;  and  by 
this  charter  the  land  in  question  is  granted  to  the  persons 
therein  named,  to  and  for  the  only  proper  and  separate  use 
and  behoof  of  the  Society  for  the  Propagation  of  the  Gos- 
pel in  foreign  parts,  and  their  successors  forever ;  and  to 
and  for  no  other  use  and  uses,  intent  or  purposes,  whatso- 
ever. If  this  charter  is  to  take  effect  under  the  Statute  of 
(Jses,(a)  the  use  here  declared  is  by  the  operation  of  that 
statute  converted  into  a  legal  estate.  That  statute  transfers 
the  uses  into  possession,  by  turning  the  interest  of  the 
cestui  que  use  into  a  legal  estate,  and  annihilating  the  inter- 
mediate estate ;  and  the  cestui  que  use  becomes  seized  of  the 
legal  estate  by  force  of  the  statute,  and  the  use  and  the  land 
become  convertible  terms.  There  can  be  no  doubt  but 
that  a  party,  in  order  to  maintain  an  action  of  ejectment, 
must  have  the  legal  estate.  [1]     When  this  charter  was 

(a)  2*1  Hen.  VIIL 


[1]  In  ejectment  l^  the  people,  proof  that  the  premises  claimed  were  ▼»> 
cant  and  unoccupied  within  the  period  necessary  to  be  shown  to  establish 
agamst  the  phuntiff 's  title  by  adverse  possession,  is  prima  facie  sufficient  to 
authorize  a  recovery.  (The  People  v.  Deniaon^  17  Wen.  312.)  It  cannot  be 
ebjeoted  on  the  trial  of  an  action  of  ejectment  in  which  the  people  are  plain- 
tifiGi^  that  the  suit  is  nroeecuted  without  the  knowledge  or  permission  of  the 
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granted,  the  territory  in  which  this  land  is  incloded  was 
under  the  jurisdiction  of  the  Province  of  New  York  \  aad 

aUorney-general.  Ih.  It  le  not  neceflBary  I3iai  the  wSfe  ebonld  join  wi«ii  tlie 
hosband  in  an  action  of  ejectment,  for  the  reooreiy  of  land  conveyed  t»  1MB- 
band  and  wife.  {Jockaan  ▼.  Leek^  19  Wen.  339.)  In  cjeotment  by  two  plain- 
tiffi},  where  the  declaration  contains  two  oountB,  one  all^^g  title  in  one 
plaintiflf  only,  and  the  other  alleging  title  in  the  other,  and  a  verdict  is  found 
in  faTor  of  one  plahitifi;  and  as  to  the  other  pl«ntiif  the  jury  find  for  the  de- 
fondant,  uoets  are  reoovcrable  by  the  defendant  againet  Ihe  plaintUT  who  ftite 
to  ahow  a  right  to  reooTer.  {Maybwry  v.  thmns^  19  Wen.  625.)  When  the 
premises  are  unoccupied,  parties  daiming  title  thereto,  or  some  interest  theee- 
fai,  may  be  named  as  defendants  in  an  action  of  ejectment ;  and  they  are  not 
permitted  to  complain  that  others  should  have  been  made  defendants  instead 
of  themselves,  if;  when  applied  to  on  the  subjeot,  they  omitted  to  selliie 
plaintiff  right  It  eeems^  that  sometimee  the  pialnliff  in  ^octment  has  «i 
election  as  to  defendants.  (Edwards  v.  Farmers',  dtc^  Loan  Co^  21  Wen. 
467.)  If  the  name  of  a  lessor  is  made  use  of  in  an  action  of  ejectment  with- 
out his  consent,  the  court  will  order  it  struck  out  (Jackson  v.  Ogden,  4  J.  R. 
140.)  Where  it  appeared  that  a  lessor  in  ejectment  had  been  made  a  lessor 
against  his  consent,  the  oourt  expressed  a  dbi^ipfobatioii  of  sach  praetioe; 
and  said  that  the  attorney,  and  not  the  lessor,  should  be  liable  to  pay  tfae 
costs.  (The  People  v.  Bradij  6  J.  B.  318.)  But,  in  such  case,  the  court  can- 
not judge  between  the  contradictory  aflBdavits  of  the  party  and  the  attorneys. 
The  defendant  must  have  his  costs,  and  is  not  to  lose  them  hi  consequence  of 
the  denial  of  the  Iosbot  and  his  attorneys  of  any  respoosibility.  It  is  enoogfi 
for  the  court,  that  the  lessor  i^pearsasaparty  to  the  record;  bntastheoosiB 
were  large,  his  recognizance  was  taken  at  his  prayer  until  the  next  term,  to 
the  end  that  he  may,  in  the  meantime,  sue  his  action  against  the  attorneys. 
(S.  C.  t  J.  R.  639.  See  Jackson  v.  Ogden,  4  J.  R.  140.)  Ejectment  for 
dimer,  as  hi  other  cases;  must  be  brought  against  the  actual  occapant,  If  tiiere 
be  one ;  and  if  there  be  none,  then  against  the  person  exercising  acts  of 
ownership  over,  or  chdming  to  be  interested  in  the  premises.  (Sfuripood  ▼. 
'  Vanden^jurgfi,  2  Hill,  303.)  Several  defendants  may  be  joined  in  one  action, 
where  the  title  of  the  plaintiff  in  respect  to  all  is  the  same,  although  their 
yeoBOMions  are  several  and  not  joint ;  and  eadh  of  the  defondsnts  may  be 
fotmd  guilty  for  the  part  in  his  possession,  and  the  plaintiff  have  judgnanl 
against  them  severally.  (Jackson  v.  Wood,  5  J.  R.  278;  Jadcoon  r.  ScofOe, 
B  Wen.  96;  Jackson  r.  Andrews,  7  Wen.  152.)  In  ejectment,  although  ttw 
use  of  the  names  of  any  other  than  the  real  claimants  is  abolished,  stOl  oounta 
may  be  inserted  in  the  name  of  both  grantor  and  grantee,  Trfaeie  the  olfee- 
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if  the  effect  and  operation  of  the  charter  is  to  be  oonstrued 
with  Teference  to  the  laws  of  that  provinoe,  the  question 
would  be  considered  at  rest.  It  was  not  denied  upon  the 
argument,  and  I  belieye  it  cannot  be  doubted^  but  that,  at 
Ibe  date  of  this  charter,  the  Statute  of  Uses,  as  a  part  of  the 
common  law,  was  in  force  in  that  proyinoa(a) 

It  may  be  proper,  however,  to*  inquire  whether  that 
Btatute  is  to  be  considered  in  force  in  the  State  of  Vermont. 
We  have  not  been  very  satisfactorily  referred  to  any  settled 
course  of  decision  in  the  courts  of  this  State  upon  that  sub- 
ject, and  the  few  cases  that  have  arisen  seem  not  to  have 
selttled  the  question,  in  the  opinion  of  the  bar.  It  has  been 
a  principle  very  generally  admitted  in  the  several  States, 
ibat  the  English  statutes  passed  before  the  emigration  of 
our  ancestors,  and  which  were  applicable  to  our  situation, 
and  were  in  amendment  o;^  or  amelioration  of  the  English 
common  law,  were  to  be  considered  in  force  here,  and  to 
eonatitutei  a  part  of  the  common  law ;  and  this  would  seem 
to  be  a  principle  recognized  by  the  Legislature  of  this 
State ;  for,  by  an  act  passed  in  February,  1779,  it  is  de- 
clared that  the  common  law,  as  it  was  generally  practiced 
.and  understood  in  the  New  England  States,  shall  be  the 

(a)  3  John.  486,  394,  302,  304^  n.  a. 


litti  of  advene  pommim  at  the  time  of  the  oonYeyanoe  to  the  grantee  is  an- 
tidpated ;  otherwise,  the  recovery  may  be  defeated  by  showing  a  oonveyance 
out  of  the  plaintiff  named  in  the  first  count  {Ely  v.  Balaniinef  7  Wen.  470.) 
The  general  rule  is,  that  a  person  ought  not  to  be  made  a  lessor  who  has  no 
ckfan  or  pretension  to  a  sab^sting  title  or  hiterest  in  the  premises.  If  any 
person,  who  may  have  onoe  bad  a  title,  is  to  be  made  a  lessor,  the  burden  of 
deducing  a  title  from  him,  is  taken  from  the  plamtiff  and  thrown  on  the  ten- 
ant, which  would  be  unreasonable.  If  there  is  a  case  which  ought  to  be  ex- 
cepted from  this  rule,  it  ought  to  be  clearly  and  specially  stated  to  the  ooort 
(/aclMwi  ex  dem.  Starr  v.  lUekmand,  4  J.  R.  483.)  flee  StaOer.  J^npogMm 
SocMv,  Paine'sO.  0.  Rep.^  Y6L  I,  p.  663. 
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law  of  this  State ;  and  the  act  passed  in  June,  1782,  adopts 
the  common  law  of  England,  with  such  statutes  and  paits 
(^statutes  as  were  parsed  prior  to  October  1, 1760,  for  the 
alteration  and  explanation  of  the  common  law,  and  whidh 
J  were  not  repugnant  to  the  constitution  or  any  act  of  the 
^Legislature,  and  were  applicable  to  the  circumstances  of  the 
State.  Mr.  Dane,  in  his  Abridgment  of  American  Law, 
says :  Though  the  question  has  been  made  by  some,  there 
is  no  doubt  but  that  the  Statute  of  Uses  was  adopted  in 
the  English  colonies  generally.  Conveyances  found  upon 
it  appear  to  have  been  made  at  very  early  periods,  much 
after  the  English  form.  There  can  be  no  doubt,  says  he, 
but  that  the  Statute  of  Uses  has  been  adopted  in  Massa- 
chusetts,  though  not  practiced  upon  in  numerous  instances^ 
yet  it  has  been  here  in  use  fix}m  the  first  setflement  of  the 
country ;  and  the  adjudged  cases  referred  to  by  him,  and 
those  cited  in  the  argument,  show  his  remark  to  be  well 
founded — so  far,  at  all  events,  as  relates  to  the  New  Eng- 
land States ;  and  the  Vermont  Statutes  referred  to  would 
seem  to  adopt  this  as  the  rule  by  which  to  determine  this 
question  in  Vermont(a) 

XL  If,  then,  the  Society  has  the  legal  estate  so  as  to  main- 
tain an  ejectment,  the  next  question  is,  how  &r  their  right 
is  affected  by  the  decree  of  1811,  in  the  Supreme  Court  of 
this  State. 

The  bill,  in  that  case,  was  filed  against  Oliver  Willaid, 
and  the  tenants  on  the  land  who  held  the  possession  under 
him,  (Willard,)  to  convey  to  the  town  of  Hartland  the 
legal  estate  he  held  under  the  charter,  and  to  put  the  town 
in  possession  of  the  land,  and  the  receipt  of  the  rents,  th^ 
town  claiming  to  hold  the  land  under  certain  laws  of  the 


(a)  4  Dane,  214,  261 ;  4  ICasBi  133;  6  Id.  31;  3  New  Hamp.  261,  264; 
1  Id.  64,  232,  264;  1  Swift  Dig.  133;  Kirbj,  368;  1  Ooim.  Rep,  354. 
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Slate  of  Vermont,  wliich  had  declared  the  right  claimed  by 
the  Society  invalid  or  void,  and  to  be  vested  in  the  town 
for  the  use  of  schools.  In  the  course  of  the  proceedings 
Oliver  Willard  died,  and  his  adfninistrator  was  substituted 
in  his  place ;  and  the  decree,  so  far  as  it  relates  to  the  title, 
was  against  the  administrator:  by  which  he  is  reqnired  by 
a  good  and  sufficient  deed  to  quit-claim  to  the  orators,  all , 
the  right  and  title  of  the  said  Oliver  Willard  which  he 
hdd  in  trust  for  the  said  Society.  A  deed  in  execution  of 
the  decree  was  accordingly  given,  and  the  tenants  required 
to  attorn  to  the  town,  and  pay  all  the  past  rents  due  fix)m 
them  from  the  2l8t  of  April,  1806,  and  to  pay  to  the  town 
ail  future  rents  to  accrue  upon  the  leases  from  Oliver 
Willard. 

The  Society  was  in  no  way  made  a  party  to  the  suit>  and 
it  was  not  necessary  it  shonld  be  for  the  purposes  for  which 
the  bill  appears  to  have  been  filed.  The  only  object  of  the 
bill  was  to  put  the  town  in  the  place  of  Willard,  by  releas- 
ing to  it  the  legal  estate  he  held.  The  town  assumed  to 
hold  the  right  of  the  Society  under  and  by  virtue  of  cer- 
tain laws  of  the  State  of  Vermont ;  but  nothing  in  the  bill 
id  asked  from  the  Society.  The  right  of  the  Society  is  not 
put  in  issue,  and  nothing  is  required  by  the  decree  to  be 
done  by  the  Society.  No  one,  says  the  Supreme  Court  of 
the  United  States,  in  the  case  of  Kerr  v.  Wati8,{a)  need  be 
xoade  a  party  defendant,  from  whom  nothing  is  den:ianded ; 
and  no  rights  will  be  affected  by  a  recovery  but  those  of 
the  actual  defendants  and  those  claiming  through  them ; 
that  none  are  subject  to  the  direct  and  binding  efficacy  of 
am  adjudication  except  parties^  privies  and  purchasers  peth 
dente  lite.  The  general  rule  undoubtedly  is,  that  a  matter 
which  has  been  directly  tried  and  decided  by  a  court  of 

(a)  6  Wheat  650. 
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ccHnpetent  juiiBdiction,  cannot  be  again  contested  between 
liie  same  parties  or  privies,  in  the  same  or  any  other  cotirt ; 
and  in  this  there  is  no  difference  between  a  verdict  and 
judgment  in  a  court  of  common  law  and  a  decree  of  a  Court 
of  Equity.  They  both  stand  6n  the  same  footing,  and  may 
be  offered  in  evidence  under  the  same  limitations.  This 
rule  has  found  its  way  into  every  system  of  jurisprudence, 
not  only,  from  its  obvious  fitness  and  propriety,  but  be- 
cause, without  it^  an  end  could  never  be  put  to  litigatioQ* 
The  point  is  considered  res  judicata^  so  &r  as  the  court  pro- 
fcBses  to  decide  the  particular  matter  in  dispute.  But  the 
rule  does  not  apply  to  matters  which  come  only  collaterally 
or  incidentally  under  consideration,  or  oould  only  be  in- 
ferred by  arguing  from  the  decree.  This  is  the  rule  and 
the  limitation  upon  it,  as  laid  down  by  the  Supreme  Court 
in  &e  case  of  Hcpkir^  v.  Lee,{a)  In  the  case  of  The  Ms-' 
Charlies'  Bank  of  Alexandria  v.  Seion,{b)  it  is  laid  down  as 
a  general  rule,  as  to  parties  in  a  bill  in  Chancery,  that  all 
persons  materially  interested  in  the  subject  of  the  suit  oo^ 
to  be  made  parties,  either  as  plaintiff  or  defendants,  in  or* 
der  to  prevent  a  multiplicity  of  suits,  and  that  there  may  be 
a  complete  and  final  decree  between  all  parties  interested ; 
but  that  this  is  a  rule  established  for  the  convenient  adminis- 
tration  of  justice,  and  is  subject  to  many  exceptions,  and  is 
more  or  less  a  matter  of  discretion  in  the  court,  and  ought 
to  be  restricted  to  parties  whose  intotest  is  involved  in  the 
issue,  and  to  be  affected  by  the  decree.  That  the  leHef 
granted  will  always  be  so  modified  as  not  to  affect  the  inter- 
est of  oth6E&(c)  And  in  the  case  of  JBlmendor/Y.  TayloTyi^ 
the  court,  in  commenting  upon  this  rule,  which  requires  all- 
persons  concerned  in  interest,  however  remotely,  should  be 


(a)  6  Wheat  113.  (&)  1  Petei's  Befi.  SOS. 

(e)  2  ICad.  GL  180;  1  John.  Ch.  360.  (<2)  10  Wheal  64. 
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made  parties  to  the  suit,  say,  that  though  the  rule  is  appli- 
cable to  most  cases  in  the  courts  of  the  Uuited  States^  it  ig 
not  applicable  to  all.  In  the  exercise  of  its  discretion,  the 
court  will  require  the  plaintiff  to  do  all  in  his  power  to 
bring  every  person  concerned  in  interest  before  the  court 
£Ut  if  the  case  may  be  completely  decided  as  between  the 
litigant  parties,  the  circumstance  that  an  interest  exists  in 
some  other  person,  whom  the  process  of  the  court  cannot 
reach,  as  if  such  party  be  a  resident  of  some  other  State^ 
ought  not  to  prevent  a  decree  upon  the  merits ;  and  in  the 
case  of  Mallan  v.  IIinde^{a)  the  court,  in  speaking  of  the  lib- 
eral extension  of  this  discretion,  as  to  parties  in  the  courie 
of  the  United  States,  owing  to  their  peculiar  jurisdiction 
over  parties,  say,  we  do  not  put  this  case  upon  the  ground 
of  jurisdiction,  but  upon  a  much  broader  ground,  which 
must  equally  apply  to  all  courts  of  equity,  whatever  may 
be  their  structure  or  jurisdiction.  We  put  it  on  the  ground 
that  no  court  can  adjudicate  directly  upon  a  person's  right, 
without  the  party  being  either  actually  or  constructively 
before  the  court.  This  rule,  as  to  parties  in  equity,  ia  very 
elaborately  considered  in  the  case  of  West  v.  Handall ;{b){l] 

(o)  12  Wheat  197.  (6)  2  Mason.  181,  190;  S  Wheat  451,  note. 

[l}  It  is  a  general  role  in  equity,  that  all  persona  materially  interested  Ia 
the  matter  of  the  bDl,  as  plaintiffs  or  defendants,  ought  to  be  made  parties  to 
i^  however  numerous  the/  may  be.  ( West  v.  BandaU,  2  Mason,  181 ;  Gaid' 
wtllY.  Taggart,  3  Peters,  190;  Treacoiy,  SrrUih^  1  M'Cord's  Ch.  Rep.  301  j 
Crocker  v.  Biggins,  7  Conn.  Rep.  342 ;  Dancan  v.  Mizner^  4  J.  J.  Marsh.  447 ; 
Wendea  v.  Van  BeTissdaer,  1  Johns.  Ch.  Rep.  340.)  But  there  are  exceptions 
to  tlie  rule,  as  where  the  other  party  is  without  the  jurisdiction,  &c  So  part 
of  a  ofew  of  a  privateer,  suing  for  prize  money.  So  creditors  suing  in  be* 
half  of  all  creditors,  &c.  (West  v.  SandaU,  2  Mason,  181;  Lucas  v.  The 
Bank  c/  Darim,  2  Steward,  280;  Jay  v.  Wwrtz,  1  Wash.  C.  C.  517.)  But  it 
cannot  be  dispensed  with  where  the  rights  of  persons^  not  before  the  oourt| 
are  so  indispensab^  oonneoted  with  the  claims  of  the  parties  litigant,  that 
no  decree  can  be  made  without  impairing  the  rights  of  the  former.    (HoStU 
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and  it  is  said  that  the  ground  of  the  rule  as  to  dispensing 
with  parties  is  peculiarly  applicable  to  the  courts  of  the 
United  States.  But  the  principle  always,  of  course,  sup- 
poses that  the  decree  can,  as  between  the  parties  before  the 
court,  be  fitly  made  without  substantial  injury  to  third  per- 
sons. If  it  be  otherwise,  the  court  will  withhold  its  inter- 
position. 

Let  us  apply  the  rules  and  principles  recognized  and  es- 
tablished by  these  cases  to  the  decree  now  in  question. 
The  Society  was  not  made  a  party.  The  object  of  the  bill 
did  not  require  it.  The  court  had  before  it  all  the  parties 
necessary  to  enable  it  to  decide  upon  the  specific  relief 
prayed,  and  the  decree  does  not  profess  to  decide  directly 
the  right  of  the  Society ;  and  then,  upon  the  broad  rule 
laid  down  in  the  case  of  Malhw  v.  Hinde^  that  no  court 
can  adjudicate  directly  upon  a  person's  rights  who  is  not  a 
party  before  the  court,  it  follows,  as  matter  of  course,  that 
the  rights  of  the  Society  cannot  be  affected  by  that  decree. 

It  was  urged,  at  the  argument,  that  this  court  was  con- 

T.  HoMt^  2  Paige,  15.)  Where  there  are  many  persons  havmg  claims  on  a 
fond,  and  the  shares  of  a  part  cannot  be  determined  nntil  the  rights  of  a& 
the  other  are  settled  and  ascertained,  as  in  the  case  of  residuary  legatees,  oc, 
creditors  of  an  insolvent  estate,  all  must  be  made  parties;  or  they  must  l^ave 
an  opportunity  of  commg  in  and  substantiating  their  claims  before  any  dis- 
tribution of  the  funds  can  be  made.  Ih.  If  persons  are  made  parties  de- 
fendant unnecessarily,  the  bill  will  be  dismLased  as  to  them  with  costs.  [Oh 
venhoven  v.  Shvkr^  2  Paige,  122.)  A  person  is  a  necessary  party  to  a  snilii 
when  no  decree  in  relation  to  the  subject-matter  of  litigation  can  be  made 
until  he  is  properly  before  the  court  as  a  party;  or  where  the  defendants  in 
the  suit  hare  such  an  interest  in- having  such  person  before  the  court  as 
would  enable  them  to  make  the  objection  if  he  were  not  a  party.  {BaSey  y. 
IngleB^  2  Paige,  278.)  A  defendant  may  m  some  cases  be  a  proper  party  to 
a  suit,  although  he  is  not  a  necessary  party;  as  in  the  case  of  a  fraudulent 
assignment  of  a  trust-Amd,  where  the  cestui  que  trust  may,  at  h$s  election, 
either  proceed  agahist  the  trustee  alone,  or^  may  jom  the  fraudulent  assignea 
in  the  sp^e  bill.    lb. 
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duded  by  its  own  decision  upon  this  point  in  a  case  between 
these  same  parties,  at  the  October  term,  1834.  K  this  court, 
in  that  case,  decided  any  point  repugnant  to  the  doctrine 
contained  in  the  cases  now  referred  to  and  relied  upon,  it 
was  erroneous,  being  in  conflict  with  the  decisions  of  the 
Supreme  Court  of  the  United  States,  by  which  we  are  con- 
trolled, and  the  ^rror  ought  to  be  corrected ;  and  it  is  mat- 
ter of  consolation,  that  if  any  mistake  was  then  made,  it 
was  not  to  the  prejudice  of  the  party  against  whom  we  now 
feel  ourselves  bound  to  decide.  But  we  apprehend  it  is  a 
mistake  to  suppose  that  our  present  decision  upon  this  point 
is  at  all  in  conflict  with  what  was  decided  in  that  case. 
The  object  of  the  biU,  in  that  case,  was  to  recover  from  the 
defendants  the  rents  they  had  received  under  and  by  virtue 
of  the  decree  of  1811,  and  at  the  same  time  impeaching  the 
decree,  and  denying  that  it  concluded  the  right  of  the  So- 
ciety. The  court  dismissed  the  bill,  on  the  ground  that 
this  decree  could  not  be  impeached  in  this  manner,  and 
that  the  Society,  by  claiming  the  rents  that  had  been  re- 
ceived under  it,  thereby  aflSrmed  the  validity  of  the  decree. 

Judgment  for  the  plaintiE 


Thb  People  op  the  State  op  Vermont  v.  The  So- 

CIETT  FOR  THE  PROPAGATION  OP  THE  GOSPEL  IN  FOR- 
EIGN Parts. 

<)n  demurrer  to  several  pleas,  if  any  one  of  them  going  to  the  whole  meritB 

of  the  case  is  well  pleaded  and  contains  a  fall  and  saflBcient  answer,  i% 

will  entitle  the  defendant  to  judgmentb 
At  common  law,  nothing  tha£  lies  in  action,  entry  or  re-entiy,  can  be  granted 

over;  and,  therefore,  no  grantee  or  assignee  of  a  reveraion,  can  take  ad* 

vantage  of  a  re-entry  by  force  of  a  condition  broken. 

Vol.  IL  85 
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Whether  a  mere  right  to  enforce  a  forfeiture  would  result  from  the  Revolotiaa 
80  as  to  bo  transferred  to  a  State.     Quart. 

Hie  doctrine  of  estoppel  applies  to  a  State  as  well  as  to  priyate  penosia.  WImn^ 
therefore,  a  State,  bj  an  act  of  its  LogislatUTOi  granted  to  a  town  foierer 
the  use  of  certain  lands  for  the  benefit  of  the  town,  it  was  held  that  tlie 
State  having  parted  with  all  the  interest  it  had  in  the  lands^  was  estopped 
from  claiming  a  forfeiture,  by  reason  of  a  condition  broken  beibre  the  grant 
was  made. 

Nor  would  it  be  a  good  answer  on  the  part  of  the  St»te  in  such  case,  thai 
the  grant  to  the  town  was  in  trast,  and  that  the  trust  had  been  violated ; 
the  town  not  having  been  made  a  party  to  the  proceedings,  and  the  ad 
not  havmg  been  repealed,  or  any  measures  taken  to  resume  the  possesajog 
of  the  land  on  account  of  any  breach  of  trust,  or  violation  of  the  grant 

Any  one  may  perform  a  condition  who  has  an  interest  in  it,  or  in  the  hmd 
whereto  it  is  annexed ;  and  if  a  time  to  perform  be  appointed,  the  purcfaaaer 
may  peifonn. 

When  a  condition  is  once  performed,  it  is  thenceforth  entirely  gone,  and  the 
thing  to  which  it  was  before  annexed  becomes  absolute,  and  wholly  un- 
oonditionaL 

Where  the  grant  to  which  the  condition  broken  was  annexed,  was  original^ 
made  by  the  British  goyemment,  and  the  title  of  the  State  grew  out  of 
the  conaequences  of  the  RoTolution,  and  the  forfeiture  was  incurred  before 
the  State  had  any  interest  in  the  land,  it  was  held  that  the  performanoe  of 
the  condition  by  the  town  according  to  the  terms  of  the  original  grants 
subsequent  to  the  grant  made  to  the  town  by  the  State,  saved  the  forfeii- 


Thompson,  J. :— HVhen  this  cause  was  before  the  court 
at  the  last  October  Tenn,[l]  it  was  decided  that  none  of 
the  breaches  alleged  in  the  scire  JojcIm  were  well  aaedgned, 
except  that  which  averred  a  non-performance  of  the  condi- 
tion ;  that  every  grantee,  his  heirs  or  assigns,  should  plant 
and  cultivate  five  acres  of  land  within  the  term  of  five 
years  fix>m  the  making  of  the  grants  for  every  fifty  aoreB 
I  contained  in  his  or  their  share  or  proportion  of  land  in  asid 
I  township.    The  defendants  had  leave,  however,  to  with- 
'  draw  their  demurrer  as  to  this  breach,  and  plead  thereto. 

p]  Boported  Paine's  C.  0.  Repu,  VcL  I^  p.  662,  dsff. 
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Several  pleas  have,  accordingly,  been  interposed,  upon  some 
of  which  issues  in  fact  have  been  joined,  and  others  have 
terminated  in  demurrers,  either  general  or  special.  [1] 

[1]  If  no  trick  has  been  resorted  to  for  the  purpose  of  delaj,  the  demoiw 
rer  cannot  be  disregarded.  {Ancm,,  4  Uiil,  52.)  A  plaintiff  is  not  at  liber^ 
to  treat  a  demurrer  to  a  declaration  as  a  nullity,  and  enter  the  defendants 
default  for  not  pleading ;  and  Uie  courts  on  a  motion  to  set  aside  such  de&ult| 
will  not  pass  upon  the  question  of  the  validity  of  Uie  demurrer.  {Cosier  v. 
Waring,  19  Wen.  97 ;  Anon^  4  Hill,  52.)  Where  the  defects  in  a  declaratioQ 
are  of  such  a  character  as  that  a  verdict  will  not  cure  them,  the  defendant 
on  demurrer  to  a  special  plea,  may  attack  the  declaration,  notwithstanding 
that  the  general  issue  was  pleaded  with  the  special  plea.  {Miller  v.  MdxwiH 
16  Wen.  9.)  A  plaintiff  is  not  bound  to  take  judgment  by  ml  dicit  where  A 
defLctive  plea  is  interposed,  but  may  demur.  {Underwood  v.  Can^pbeU^  13 
Wen.  78.)  It  seems  where,  to  a  dechiration  on  a  bond  for  the  performance  of. 
covenants,  a  plea  of  non  est  faclum  only  is  put  in,  without  a  notice  of  special 
matter  attached,  that  the  defendant  may  both  demur  and  plead ;  but  that  ho 
cannot  do  both  where  such  notice  is  attached  to  the  plea,  as  the  plea  and 

.  notice  com'oined  will  be  considered  as  equivalent  to  a  special  plea  to  tho 
whole  declaration.  {The  People  v.  Ten  Eyck,  13  Wen.  448.)  Formerly,  in 
assumpsit,  a  defendant  might  traverse  not  only  the  contract  itself  but  the 
oonaldenition  and  the  plaintiff's  performance  of  a  condition  precedent;  bul 
now  the  practkie  is  obsoluto,  and  where  the  defence  consists  of  matter  of  faol 
amounting  to  a  denial  of  the  allegation  wluch  the  plaintiff  must  prove  in  sup* 
port  of  his  declaration,  the  general  issue  must  be  pleaded,  or  it  will  be  good 

'  cause  of  special  demurrer  that  the  plea  amounts  to  the  general  issue. 
(TTAMCerv.  Cwiie,  11  Wen.  663.)  Where  a  defendant  {deads  the  general 
iMue,  and  also  a  special  plea,  to  which  the  plaintiff  repUei^  and  a  demutrar 
Is  Interposed  (o  tlie  repUcation,  although  the  plaintiff  may  object  to  the  pla% 
if  bad  in  substaose,  the  defendant  cannot  overleap  the  general  issue  and  oIk 
ject  to  tlie  declaration;  he  cannot  plead  and  demur  to  the  same  count  /ft. 
Where  a  defendant  has  pleaded  the  general  issue,  he  cannot^  upon  a  demur- 
wt  to  the  replkMition,  or  subsequent  pleadings^  attack  the  dedaration.  (£lw- 
^  T.  Roifere,  15  Wen.  52;  Jkarbofn  v.  Kent,  14  WendelVs  Rep.  183.) 
Though  a  demuirer  be  interposed  to  the  defendant's  plea,  and  it  be  defective^ 
he  will  still  prevail,  if  the  count  to  which  the  plea  relates  is  bad  in  substance. 
(The  United  States  v.  Wkiie,  2  Hill,  59.)  Otherwise,  where  the  plea  is  to  sev^ 
cral  counts,  one  of  which  is  good  in  substance,  though  all  the  rest  be  bad. 
Jk.  In  England,  if  a  plea  begins  as  an  answer  only  to  part  of  the  declar»* 
tioD,  and  is  in  truth  only  an  answer  to  part^  the  plaintiff  oannot  demur,  bol 


/ 
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We  do  not  deem  it  necessary  to  notice  all  the  questions 
which  arise  npon  this  state  of  the  pleadings ;  we  think  A07 


^  must  take  judgment  for  the  part  unanswered  as  by  niZ  didL  Here,  howBTfli; 
it  is  otherwise ;  and  to  such  plea  a  general  demnrrer  w31  be  sni^ained, 
\(Etheridffe  v.  Oabom,  12  Wen.  399.)  In  indMaJtiu  aanmptii,  it  is  not  • 
cause  of  demurrer  that  the  declaration  states  the  indebtedness  of  the  defend' 
ant,  and  his  promise  to  pay  in  a  sum  greater  than  what,  from  the  canse  of 
action  set  forth  in  the  declaration,  he  is  entitled  to  recover.  ( Waile  t.  Barrff, 
12  Wen.  377.)  Where  a  demurrer  to  a  declaration  is  orerruled  by  a  justiee^ 
and  the  defendant  subsequently  pleads  the  general  Issue,  and  after  verdiofc 
against  him  appeals  to  the  Common  Pleas,  that  court  is  authorised  to  paa 
upon  the  validity  of  the  demuirer,  and,  if  weU  taken,  to  give  Judgment  for 
the  defendant  {WtckuHire  v.  Bryarij  11  Wen.  645.)  In  debt  against  sevenl 
on  a  judgment  of  the  Supreme  Court  of  Ohio,  two  of  them,  vis.,  P.  and  T, 
pleaded  that  it  was  void  for  want  of  jurisdiction,  having  been  rendered  m  ft 
suit  of  which  neither  they  nor  their  co-defendants  had  notice,  and  that  none  of 
them  appeared  therem,  Ac. ;  replication  Ihat  P.  and  T.  employed  an  attomaj 
to  appear  in  the  suit,  and  did,  by  said  attorney,  so  appear,  as  well  for  them- 
selves as  for  tlie  other  defendants,  iLc  On  demurrer  to  the  repHcatioii,  it 
was  sustained,  and  the  matter  contained  in  it  held  sufficient  to  estop  P.  and 
T.  fix>m  alleging  either  their  own  non-appearance,  or  that  of  the  other  d»- 
fendanta  [Reed  v.  Prait^  2  Hill,  64)  Where  a  demurrer  is  interposed  t»  a 
tarrejoinder,  tlie  plaintiff  may  go  back  and  avail  himself  of  a  defect  in  the 
plea.  {Meroein  v.  SmWi^  2  Hill,  210.)  Where  there  are  two  counts  in  a 
declaration  on  the  same  instnunent,  and  there  is  no  plea  to  the  second  oquM^ 
but  tlie  pica  to  the  first  count  contains  an  averment  that  the  instrument  sat 
forth  in  that  count  is  the  same  identical  instrument  set  forth  in  tlie  second 
count,  it  cannot  be  objected  upon  general  demurrer  that  there  is  a  defence  ID 
only  one  of  the  canses  of  action  set  forth  in  the  declaration,  {Oaser.  Bomgk- . 
ion,  11  Wen.  103.)  Though  after  a  demurrer  to  a  dedarrtion  Is  adjudged 
frivolous,  the  court  reluctantly  gives  leave  to  a  defendant  to  plead  anew; 
yet  where^  in  such  a  case,  an  affidavit  was  made  that  the  demurrer  was  pvl 
ia  In  good  feith,  that  the  defendant  had  a  defence  on  the  merits  and  that  un- 
lesB  he  was  permitted  to  plead  to  the  count  demurred  to,  the  whole  cause  ti 
*  action  would  stand  confessed  upon  the  record,  leave  will  be  given  to  plead 
anew.  (PoUen  v.  Hcarria^  10  Wen.  623.)  It  seems  that  a  demurrer  put  in, 
not  with  a  view  of  disposing  of  the  case  on  the  merits,  but  8(^ly  in  the  hope 
of  its  proving  sucoeasfhl,  cannot  properly  be  said  to  have  been  put  hi  Una 
fd6.  Ib»  A  demurrer  is  not  an  issuable  plea  within  the  meniung  of  te 
21st  general  rule  of  this  court.    (Mdnh  v.  Barney,  10  Wen.  539.)    Noqjofa^ 
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iukve  been  spun  oat  to  an  unnecessary  length  for  the  pur- 
pose of  presenting  the  real  merits  of  the  questions  upon 


der  of  a  private  corporation  as  defendant  cannot  be  taken  advantage  of  by 
demnner,  nnlesB  the  declaration  show  the  corporation  to  be  BtUl  in  existence. 
{SUUe  of  Indiana  v.  Worcun^  6  Hill,  33.)  If  a  plaintiff  assigns  a  good  breach 
of  a  condition  of  a  bond,  and  then  proceeds  and  specifies  the  items  of  dam* 
age  sustained  by  him,  the  defendant  cannot  demnr  to  such  specifications ;  the 
question  whether  the  plaintiff  is  entitled  to  recover  the  items  specified,  will 
be  determined  on  the  triaL  (WiBui9r»v.  ifouicfen,  9  Wen.  240.)  A  declara- 
tion by  a  plaintiH;  as  administrator,  containing  counts  for  goods  sold  and  de- 
livered, and  work  done,  with  the  common  money  counts,  without  stating  any 
indebtedness  to  the  intestate,  or  referring  to  the  plaintiff  in  his  representative 
dharacter  in  any  subsequent  part  of  the  declaration,  except  in  a  profert  of 
totters  of  administration,  is  bad  on  demurrer.  (CkriaUtpher  v.  SiockhcHmt  5 
Wen.  36.)  Each  count  should  distinctly  state  the  indebtedness  of  the  in- 
testate. Ih.  A  defect  of  duplicity  in  pleading,  cannot  be  taken  advantage 
of  by  general  demurrer,  but  it  muse  be  specially  pointed  out;  and  upon  a 
general  demurrer  to  two  or  more  counts,  if  one  be  good,  there  will  be  judg- 
ment for  the  plamtiff  (Wbf/  v.  lAiyster,  1  Hall,  146.)  The  first  count 
of  the  decfairation  set  forth  that  the  defendant  (an  auctioneer)  received 
certain  goods  of  the  plaintiff,  to  be  sold  for  him  under  an  agreement  not  to 
.part  with  or  dispose  of  them  below  a  certain  stipulated  price ;  and  tha^  in 
violation  of  this  agreement,  he  had  sold  the  goods  for  a  sum  below  that  to 
wluch  he  was  restricted,  and  had  not  accounted  for  the  proceeds.  The  seo- 
ond  count  alleged  that  the  defendant  received  the  plaintiff  ^s  goods  for  sale^ 
and  agreed  to  render,  as  the  amount  brought  by  said  goods,  the  Aill  sum  of 
$500.  The  breach  assigned  was,  that  the  defendant  had  not  rendered  a  Just 
account  of  the  goods,  nor  paid  the  fVill  sum  of  $500.  Upon  a  general  de- 
murrer to  these  two  counts,  the  first  was  held  to  be  good  in  substance,  al- 
though defective  for  duplicity  in  assigning  the  breach;  but  the  second  wat 
held  to  be  bad  on  the  face  of  it,  for  the  want  of  an  averment  of  the  sale  of 
.the  goods.  Ih,  If  a  plea  profess  to  answer  only  a  part  of  a  count,  and  ii 
in  truth  but  an  answer  to  part,  the  plamtiff  may  demur,  and  is  not  bound  to 
take  judgment  for  the  part  unanswered;  so  held,  where,  in  covenant,  two 
breaches  were  assigned,  and  the  defendant  put  in  a  plea  as  to  the  breadi  flnt 
assigned,  without  taking  any  notice  of  the  second  breach.  (SJoetim  v.  De^ 
pardf  8  Wen.  616.)  Bo,  also,  where  a  plea  professes  to  answer  aU  te 
bleaches  assigned  in  a  declaration  where  there  are  two  or  more,  and  is,  in 
&c%  but  an  answer  to  one,  the  plaintiff  may  demur.  lb.  Where  a  defend- 
ant pleaded  rum  oMswnpsit  and  three  special  pleas,  and  the  plaintiff  put  in  a 
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wluch  the  case  must  turD|  and  some  of  the  pkadingBwoiild 
oertainly  not  stand  the  test  of  demunerB.    If  any  one  of 


g6ii«ral  demnirar;  it  was  held,  that  such  demuner  did  nol  applj  to  the  fte 
of  the  general  iaaue,  the  demorrer  purporting  to  be  an  answer  in  the  several 
pleas  of  the  defendant^  by  him  pleaded  to  the  firBt^  second  and  tbixd  cooota 
of  the  dedantion,  and  the  plea  of  the  general  isBue  being  to  the  whole  deo- 
lantion,  and  not  specificallj  to  either  count  {Chma  v.  Garr,  6  Wendell'a 
Beporti^  583.)  A  defendant  cannot  both  plead  and  demur  to  the  same 
part  of  the  declaration.  {Jiiehert  v.  Snyder,  5  WendeU's  Beports^  2044 
The  declaration  alleged  that  it  was  agreed  between  the  plaintiff  and  the  de- 
fendantSy  L  That  the  plaintiff  should  subscribe  for  and  take  eight/  lots  of 
ground  in  a  certain  tract  in  the  city  of  New  York,  "  agreeably  to  the  ooodi- 
ttom  as  set  forth  in  said  articles  of  subscription."  2.  That  he  should  pay 
over  at  the  meeting  of  the  said  subecribers  for  the  dlTlsion  of  said  lol^  aoer- 
tafai  sum  of  money.  3.  That  the  defendants  should  allow  to  the  plaintiff,  oa 
Iba  settlement  for  said  lota^  a  certain  sum  as  commissions,  fta  It  then  aver; 
red  a  performance  on  the  part  of  the  plaintiff  in  the  words  of  the  agreement 
as  set  forth,  and  assigned,  as  a  breach,  the  non-payment  of  the  sum  to  be  al- 
lowed 9B  commissions.  Upon  general  demurrer  to  this  declaration,  for  the 
want  of  a  sufficient  statement  of  the  cause  of  action ;  it  was  held  to  be  suffi- 
cient, although  liable,  perhaps,  to  objections  upon  a  special  demuirer.  {.Smiih 
T.  Wiawdllt  3  Hall,  469.)  -  A  demurrer  to  a  declaration  containing  several 
oounts  will  not  be  sustained  if  either  count  is  good.  (Cochran  v.  ScoU^  3 
Wen.  229.)  Where  there  are  several  breaches  assigned  in  one  count,  some 
good  and  some  bad,  and  there  is  a  demurrer  to  the  whole  count,  the  plaintiff 
will  have  Judgment  The  defendant  should  demur  to  the  defective  portions 
of  the  count  {Qkwr  v.  Twik,  24  Wen.  163.)  Where  in  a  contract  relative 
Id  the  transportation  of  merchandise  on  the  canal,  the  dangers  of  canal  nav- 
fpUioa  are  excepted  out  of  a  warranty  for  delivery  by  a  speciflc  time,  a  plea 
gsaeraUy  alleging  such  dangers,  without  specifying  them  as  an  excuse  for 
■on-performance^  is  not  sufficient  on  special  demurrer.  (Woodworik  r. 
JTBride^  3  Wen.  227.)  Where  a  plea  is  an  answer  to  but  a  part  of  the  de- 
daration,  the  plaintiff  must  demur,  and  doing  so^  he  shall  have  judgment 
{mkdk  V.  OMtei,  2  Wen.  419.)  Where  a  plaintiff  sets  up  title  by  purdiasa 
to  personal  property,  claimed  under  a  dormant  execution,  it  is  not  necessary 
for  him  to  aver  on  his  replication  the  time  or  place  of  purchase,  nor  the  time 
when  directions  were  given  to  suspend  proceedings  under  the  execution,  nor 
that  such  directions  were  given  to  defraud,  nor  is  it  neoessaiy  to  set  forth  the 
donsideration  paid ;  and  the  omission  in  the  pleadings  to  set  forth  these  par- 
tioQlan  cannot  be  taken  advantage  o(  even  by  special  demuner.   Ih.    A 
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these  pleas,  hoirerer,  going  to  the  whole  merits  of  the  ease, 
is  well  pleaded,  and  contains  a  complete  and  sufficient  an- 


r^inder  averring  that  the  defendant  has  assBts^  bat  not  more  than  mfflcieiit 
to  pay  and  satisfy  a  judgment  of  upward  of  $1,000,  is  not  a  departure  in  plead- 
ing from  a  plea  of  plene  admmsiravU  prrBler^  averring  the  goods  unadminia- 
tered  to  be  of  the  value  of  only  $  1.  So  held,  on  demurrer.  {Burr  v.  Baldwin^ 
2  Wen.  580.)  The  omission  to  make  a  profert  of  letters  of  adminstration  ia 
only  eaose  for  a  special  demurrer.  (MiBon  ▼.  WOkin,  1  Wen.  163.)  The 
want  of  prolbrt  of  letters  of  administration  can  be  taken  advantage  of  only 
by  special  demurrer.  /&  On  a  return  to  a  mandamus,  the  relator  may  de> 
mur  or  traverse,  but  ho  cannot  do  both.  A  rule  both  to  join  in  demurrer  and 
le^y,  Is  irregular.  {The  People  v.  VaO,  1  Wen.  38.)  In  an  action  by  the 
Utica  Insurance  Company  (incorporated  by  stat  sees.  39,  cfa.  62),  against  llie 
endorser  of  a  promissory  note,  he  pleaded  that  the  phuntiift,  oontrary  to  the 
statute,  (sess.  36,  ch.  TI,  sea  2,)  subscribed  to  and  became  members  of  an 
asfiociation,  institution  or  company,  and  became  proprietors  of  a  bank  or  fund, 
kfc  the  purpose  of  issuing  notes,  receiving  deposits,  making  discounts,  and 
transacting  all  other  business  which  incorporated  banks  may  and  do  transact 
by  virtue  of  their  respective  acts  of  incorporation ;  that  for  this  purpose  they 
establisbed  an  office  or  banking-house,  and  issued  notes,  received  deposita; 
and  made  discounts,  as  incorporated  banks  may,  ftc ;  and  averred  that  the 
note  in  question  was  made  for  the  purpose  of  being,  and  was  discounted  at 
their  office,  they  knowing  for  what  purpose  it  was  made.  The  plainti  A  re- 
plied the  act  constitcting  them  a  corporation,  which  authorised  them  to  loan 
their  surplus  funds;  and  alleged  that  they  lent  a  part  of  their  surplus  ftmds 
on  the  security  of  the  note,  showing  the  particulars;  without  this,  that  the 
plaintiflb  had  subscribed  and  become  members  of  an  association,  ftc.,  (as  in 
the  plea,)  for  the  purpose  in  the  plea  set  forth,  concluding  with  a  veriflcatioa 
Special  demurrer,  assigning  for  cause,  that  the  plaintiflb  had  not,  in  their 
replication,  confessed  and  avoided,  traversed,  or  denied  that  they  illegally 
and  corruptly  established  an  office  or  banking-house,  and  issued  notes,  re- 
oeived  deposits,  and  made  discounts  as  stated  in  the  plea.  Held,  that  the 
piaintift  were  entitled  to  judgment  upon  the  demurrer.  {UUca  Jns.  Oo.  r. 
SeoU^  8  Cow.  709.)  In  slander  ibr  charging  the  phiintiir  with  perjury,  tiie 
defecdant  pleaded  that  the  words  spoken  in  reference  to  certain  parts  of  the 
plaintiff's  testimony  were  so  understood  by  the  hearera  Replication  ds  tii- 
itaria,  Ac.  On  demurrer  to  the  replication ;  held,  that  the  plea  would  have 
been  bad  as  amounting  to  the  general  issue,  on  special  demurrer;  but  this 
oould  not  be  objected  on  an  issue  in  law  upon  the  replication.  (AUen  v.  Onh 
foct,  *l  Cow,  46.)    A  plea  contahiing  matter  of  (act  and  matter  of  record  may 
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svrer  to  the  breach,  it  will  entitle  the  defendants  to  judg- 
ment 


ooDolndeto  tite  oonntry ;  dein^uria,  Ac,  is  a  good  answer  to  matter  cfezeoBB 
set  up  in  a  plea.  lb,  A  plea  in  trespaas  qvare  iAoaimm  fregU^  that  a  lliiid 
person  was  seized  in  fee,  and  demised  to  the  defendant  for  years,  wMumt 
giving  express  oolor,  amounts  to  the  general  issae ;  and  is  bad  on  spedal  de> 
murrer.  (C^^Oefy.i^URiiySCow.  466.)  AstnmgoonothislonofapleainlMr,ca& 
be  tsloen  adyantsge  of  only  by  special  demonrer.  (Turbo88  r.  WiOkmSj  id.  401.) 
Color  in  pleading,  form  and  use  oC  (5  Gow.  46*7,  468,  n.  a.)  A  fkhroloaa  de- 
murrer is  in  fraud  of  the  nmth  rule  of  April  term,  1796,  dedaiing  a  cause  ai 
issue  after  twenty  days,  &a,  and  though  served  within  the  time^  will  not  be 
cause  for  setting  aside  an  inquesL  {Carey  ▼.  Haneketj  1  Cow.  154.)  Where 
a  sheriff  was  sued  for  takbag  insufficient  pledges  in  an  action  of  replevin,  and 
for  taking  no  pledges,  and  there  was  a  demurrer  to  one  of  the  counts  in  the 
dedaration  and  issue  joined  on  the  other  counts ;  and  a  judgment  was  given 
for  the  defendant  on  the  demurrer,  and  a  ver<Uct  found  for  him  on  the  iasne^ 
on  which  judgment  was  rendered ;  held,  that  the  defendant  was  entitled  to 
a  writ  of  inquiry  of  damages^  as  he  had  sustained  no  damages  in  detooe  of 
his  suit,  except  the  costs.  ((?i^v.£tt2^  20  J.  R.  212.)  Declaration  in  ease 
against  five  defendants,  and  one  of  them  not  brought  in  cour^  the  declara- 
tion was  held  bad  on  special  demurrer,  though  it  would  be  good  after  Ter- 
diet  (Mwfnford  v.  FUatburgh,  18  J.  R.  457.)  If  the  plaintiff  adds  the  simili- 
ter to  his  replication,  the  defendant  may  demur  vrithout  striking  it  oat 
(Bank  of  Auburn  v.  AHein^  18  J.  R.  137.)  Where  the  geneialiaBue  is  pleaded, 
and  also  a  special  plea,  to  which  there  is  a  replication,  and  a  demnmEr  to 
the  replication,  and  contingent  damages  are  assessed  at  the  trial  of  the  fen- 
eral  issue^  and  the  demurrer  is  afterward  aigued,  the  court  will  not  idlow 
the  defendant  to  amend  his  special  plea ;  dUer,  if  the  demuirer  had  been  ar- 
gued before  the  trial  of  the  issue.  (HaUdL  y.  HdbMs,  18  J.  R  28.)  A  mis- 
johider  of  counts  is  a  fiital  defect  on  demurrer,  arrest  of  judgment  or  eoer. 
(Choper  t.  BisseU,  16  J.  R.  146.)  A  demurrer  for  mi^jomder  of  ooimts  must 
be  to  the  whole  declaration ;  the  defect  cannot  be  reached  under  a  demvrer 
to  particular  counts.  {Ferris  v.  N,  A.  Fire  Jns,  Co,,  1  Hill,  71.)  A  demmv 
rer  is  a  plea ;  and  the  relator,  or  party  prosecuting  a  writ  of  mandamne^  may 
demur  to  the  return  of  the  vnit  {People  ex  rekU.  SkaiU  v.  ChampUm,  16  J. 
R.  61 .)  On  demurrer  to  plea  or  replication,  the  sufficienoy  of  the  decbratioa 
may  be  attacked  on  the  argument,  although  the  general  issue  be  also  plead- 
ed. (Avbwm  and  Owasoa  Canal  v.  LeUch^  4  Denio,  66.)  Wliere  on  a  denvr- 
rer  to  a  subsequent  pleading,  a  party  goes  back  to  take  advantage  of  a  de- 
fect in  a  previous  pleading^  he  can  object  only  to  such  defects  as  an  gionds 
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We  think  the  fotirth  plea  contains  allegations  of  &cts 
which,  in  judgment  of  law,  form  a  Ml  and  entire  answer  to 


of  genend  demurrer.  (Cbmly  y.  Lockwood,  15  J.  B.  188, 191.)  If  there  is  a 
demurer  to  the  whole  declaration,  and  one  of  the  counts  is  bad,  the  oountl 
cannot  be  referred  to  for  the  purpose  of  helping  out  and  aiding  another  oount 
{Keilsim  y.  Swan,  13  J.  R.  483.)  Where  the  day  of  making  a  contract  is  im- 
xnateriaJ,  It  is  not  ground  of  demurrer,  that  the  contract  is  illegal  by  reason 
of  its  having  been  made  on  the  day  laid  in  the  declaration.  {Amory  t. 
JfGregor,  12  J.  B.  2S7.)  Where  a  plea  contains  distinct  matters  divisible 
in  their  nature,  as  separate  and  distinct  demands,  the  plaintifif  cannot  demur 
generally  to  the  whole,  because  a  part  is  bad ;  but  should  demur  as  to  the 
matters  badly  pleaded,  and  traverse  the  residue.  {Douglass  v.  SaisHeSt  11 
J.  R.  16.)  6o^  where  an  executor  or  administrator  defendant  pleads  oat- 
Btending  Judgments,  some  of  which  are  well  pleaded,  and  others  badly 
pleaded,  the  plaintiff  should  not  demur  to  the  whole  plea,  but  only  to  sooh  of 
the  judgments  as  are  not  well  pleaded,  and  should  traverse  the  residue  of  the 
plea.  /&.  A  special  demurrer  includes  a  general  demurrer.  {UUca  Ins,  Go,  r. 
ScoU,  8  Cow.  709.)  A  bill  of  exceptions  and  demurrer  to  evidence  or  gpe- 
«ial  verdict  may  be  taken  in  the  same  cause.  (PouwB  y.  WalerSi  8  Oow. 
669.)  A  diallenge  fi>r  principal  cause  may  be  demurred  to,  or  issue  may  be 
taken  upon  it  {Ex  parte  VermUyea,  6  Cow.  566.)  When  the  facts  are  ad- 
mitted and  referred  to  the  court,  this  is  in  substance  a  demurrer,  and  should 
be  entered  on  the  record  as  such.  Ih,  The  defendant  pleads  two  distinct 
pleas,  neither  in  itself  good,  though  both  together  would  be;  the  pkdntifr 
can  avail  himself  of  the  defect  only  by  demurring.  {Shook  v.  FuUon^  4  Ck>w. 
424.)  Of  the  reptication  and  demurrer  in  quo  warranto.  (4  Cow.  148,  n.  a.) 
A.  reference  will  not  be  granted  if  there  is  a  demurrer  in  a  cause,  which  re- 
lates to  the' whole  action,  and  is  undetermined.  {Jansen  v.  Tappen,  3  Cow. 
339.)  In  a  declaration  agamst  heirs,  where  it  appears  that  only  a  part  of 
them  are  arrested  in  the  suit,  those  who  are  may  demur.  ( WhiUaher  v. 
Toung^  2  Cow.  669.)  In  an  action  of  covenant,  a  plaintiff  is  bound  to  aver 
enough  to  show  with  all  reasonable  certainty  that  he  has  been  damaged. 
Thus,  where  G.  agreed  to  sell  a  farm  to  A.,  containing  161  acres,  and  A. 
agreed  to  pay  G.  $26  per  acre  for  all  the  land  except  the  road  running 
through  the  same,  and  covenanted  to  purchase  in  the  premises,  if  th^  were 
sold  under  certain  mortgages  which  were  lions  upon  the  land,  and  to  ad- 
vance sufficient  to  pay  such  mortgages ;  on  the  land  being  sold  under  the 
mortgages,  and  an  action  brought  on  the  agreement,  for  the  recovery  of 
damages,  it  was  holden  on  demurrer,  that  the  declaration  was  defective  for  the 
mnt  of  an  averment  as  to  the  quantity  of  land  oont^ed  in  the  road,  so  as 
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the  breach,  and  show  that  the  plaintifl^  cannot  ayaO  ibemr 
selves  of  the  all^;ed  breach  of  the  condition  in  the  original 
grant  To  this  pleii  there  is  a  general  demnixer.  Hie 
fiicta,  therefore,  set  oat  in  the  plea  are  admitted  as  Ime. 

These  facts  are  briefly,  that  until  the  20th  of  October,  in 
the  year  1787,  the  land  contained  in  said  town  wa&  wholly 
unsettled  and  uncultivated.  That  by  an  act  of  the  Lqps- 
laturc  of  Vermont  of  that  date,  the  selectmen  of  the  several 
towns  are  authorized  and  directed  to  take  the  care  and  in- 
spection of  the  glebe  and  society  lands  in  their  respectiye 
towns^  and  to  lease  the  same  until  the  end  of  the  then  S^- 
tenary.  And  that  by  an  act  passed  on  the  80th  day  of  Oc- 
tober, in  the  year  1794,  the  L^islature  did  grant  the  lands 
which  bad  been  granted  by  the  British  Government  to  the 
Society  for  Propagating  the  Gkepel  in  Foreign  Parts,  to  the 
respective  towns  in  which  said  lands  lie,  to  their  respective 
use  and  uses  forever.  And  that  in  virtue  of  said  act^  the 
selectmen  of  the  town  of  Berlin,  on  the  1st  day  of  May,  in 
the  year  1795,  took  posseqgion  of  the  right  of  land  in  ques* 
tion,  and  soon  afterwards  did  plant  and  cultivate  five  acres 
of  said  land  for  every  fifty  acres  set  off  to  the  defendants^ 
and  did  continue  to  improve  and  settle  the  same  by  addi- 
tional cultivation.  And  that  on  the  1st  day  of  February, 
in  the  year  1823,  and  before  the  issuing  of  the  plaintiffi^ 
acire  focias^  the  town  of  Berlin  surrendered  the  possession 
of  the  said  proprietor's  share  in  the  said  town  to  the  de- 
fendants. 

Upon  these  &cts  thus  disclosed  by  the  plea,  and  admitted 

to  enable  the  court  to  say  that  the  plaintiff  had  sostained  damage  by  tii« 
neglect  or  reftiaal  of  the  defendant  to  purchase  in  the  &nn  at  the  mortgage 
sale.  {Gould  v.  AUen,  1  Won.  182.)  It  is  not  ground  for  demuirer that eoi^ 
sequential  damages  are  laid  in  the  declaration  which  do  not  legitimatelj  »• 
tnlt  fit>m  the  acts  of  all  the  defendants ;  and  a  demurrer  to  two  counts  can- 
not  be  sustained  unless  both  are  defective.    (Ldand  y.  Ibudcy,  6  WO^  338.) 
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by  the  demurrer  to  be  true,  the  questions  which  arise 
are: — 

1.  Whether,  admitting  the  condition  neyer  to  have  been 
performed,  the  plaintiff  can  take  advantage  of  the  non-per- 
formance, or  claim  any  forfeiture  by  reason  thereof. 

2.  Whether,  as  the  condition  was  performed  before  the 
issuing  of  the  scire  facias^  the  forfeiture  is  not  thereby  saved. 

Under  the  first  question  there  are  several  points  of  view 
in  which  the  case  inay  be  considered,  which  present  very 
serious,  if  not  insuperable,  objections  to  the  claim  of  for- 
feiture set  up  by  the  plaintiffs. 

The  record  shows  that  the  grant  bears  date  in  the  year 
1763,  and  the  cultivation  required  by  the  condition  was  to 
be  made  within  five  years  £rom  the  date  of  the  grants  but 
was  not,  in  point  of  fact,  made  until  the  year  1795.  The 
grant  was  made  by  and  under  the  authority  of  the  British 
Government^  and  all  the  right  which  the  State  pretends  to 
claim,  grows  out  of  the  consequences  of  the  Bevolution ; 
and  whatever  right  this  may  be,  it  was  not  acquired  until 
long  after  the  expiration  of  the  five  years  firom  the  date  of 
the  grant  The  condition  was,  therefore,  broken,  and  the 
forfeiture  incurred  before  the  State  could  pretend  to  claim 
any  interest  in  the  land ;  and  it  may  admit  of  some  ques- 
tion, whether  a  mere  right  to  enforce  a  forfeiture  would  re- 
sult from  the  Bevolution,  and  be  transferred  to  the  State. 
If  the  title  to  the  territory  is  derived  under  the  treaty  of 
peace,  and  the  State  of  Vermont  is  to  be  considered  as 
standing  in  the  character  of  a  grantee,  it  would  seem  to  be 
at  variance  with  the  principles  of  the  common  law,  which, 
iqpt  the  purpose  of  discouraging  maintenance  and  litigation, 
will  permit  nothing  that  lies  in  action,  entry  or  re-entry,  to 
be  granted  over.  By  the  common  law,  no  grantee  or  as* 
signee  of  a  reversion,  could  take  advantage  of  a  re-entry  by 
force  of  a  condition  broken.    Thus,  if  a  man  had  made  a 
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lease  for  life,  reserving  a  rent,  &c.,  and  a  right  of  le-entry 
for  non-payment,  and  the  lessor  granted  the  reversion  ovei^ 
the  grantee  could  not  take  advantage  of  the  condition.(a) 
And  a  condition  in  deed  may  be  annexed  to  every  epedea 
of  estate  and  interest  in  real  property,  to  an  estate  in  fee  as 
well  as  for  life  or  years.(5)  In  the  case  of  Fen  ex  dem.  Mat- 
iliews  and  others  v.  Smart^{c)  it  was  held  that  a  forfeiture  by 
a  tenant  for  years  in  levying  a  fine,  not  having  been  taken 
advantage  of  by  the  entry  of  the  then  reversioner,  to  avc»d 
the  lease,  could  not  be  taken  advantage  of  aJEter  the  rever- 
sion had  been  conveyed  away,  to  recover  the  estate  in 
ejectment  from  the  tenant,  upon  the  several  demises  of  the 
grantor  and  grantee  of  the  reversion.  So,  also,  it  is  laid 
down  in  the  books  as  a  settled  rule,  that  none  can  take  the 
benefit  of  a  forfeiture,  but  he  that  is  Lord  of  the  Manor  at 
the  time  of  the  forfeiture ;  and,  therefore,  if  a  copyholder 
maketh  a  feoffment,  and  then  the  lord  alieneth,  neither  ibe 
grantor  nor  the  grantee  can  take  the  benefit  of  the  forfeit- 
nre,  for  neither  a  right  of  entry  or  right  of  action  can  be 
transferred  fix>m  one  to  another.  So,  if  a  freeholder  ahen- 
ate  in  mortmain,  and  then  the  lord  granteth  away  his 
seignory,  neither  the  one  nor  the  other  can  ever  take  the 
benefit  of  the  forfeiture. 

But  if  it  should  be  admitted  that  these  principles  do  not 
apply  to  the  case,  and  that  the  State  of  Vermont  succeeded 
to  all  the  rights  of  the  crown,  other  obstacles  growing  oat 
of  the  acts  of  the  State  itself  are  presented  against  the 
claim  of  forfeiture. 

By  the  act  of  the  30th  of  October,  1794,  as  set  out  in  the 

.  plea,  the  Legislature  granted  to  the  town  of  Berlin,  forever, 

the  use  of  this  land  for  the  benefit  of  the  town.    The  State 


(a)  Coke  Lit  214,  b.  (b)  Cruiae  Estate,  ch.  1,  tit  13,  aeo  11, 

(c)}iEtu^UL  (d)  See  note  to  above  oaw^ 
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tiierebj  parted  with  all  the  interest  it  had  in  these  lands^ 
and  is  estopped  thereby  from  claiming  any  right  thereto.[l] 


[1]  The  principle  of  an  estoppel,  aa  applicable  to  deeda^  is  to  prerent  dr* 
coitj  of  action,  and  to  compel  parties  to  fulfil  their  contracts ;  thus  a  party 
aasertiDg  in  a  deed  the  existence  of  a  particular  &ct^  and  thereby  inducing 
another  to  contract  with  him,  cannot  bj  a  denial  of  that  fhct  compel  the  other 
party  to  seek  redress  against  his  bad  &ith  by  suit;  but  the  court  will  decide 
upon  the  rights  of  the  parties,  without  subjecting  them  to  the  expense  and 
delay  of  a  new  litigatimi-Hind  this  they  will  do,  not  oa  the  ground  of  coo* 
duding  the  party  from  showing  the  truth,  but  because  the  whole  truth  being 
shown,  the  justice  of  the  cause  is  not  changed.  lb.  M.  having  mortgaged 
premises  in  1792,  with  a  covenant  of  seizin,  and  the  mortgage  havmg  been 
finedosed ,-  held,  that  the  estate  which  thus  came  to  him  by  descent,  enured 
by  estoppel  to  the  title  derived  under  the  mortgage.  ( Vanderheydm  v.  CWm- 
daO,  2  Denio^  9.)  In  ejectment  for  dower  against  grantee  of  the  husband  by 
quit-daim,  defendant  is  not  estopped  from  showing  that  the  husband  was  not 
seized  of  such  estate  as  would  entitle  his  widow  to  dower.  The  cases  of 
Shenffood  v.  Vandenburgk,  2  Hill,  303 ;  Bourne  t.  Fotler^  11  Wen.  164,  and 
other  similar  cases,  are  overruled  in  this  respeet  (Spamno  v.  iTtn^man,  1 
Qom.  242.)  The  redtal  in  a  bond  to  A.,  that  the  obligee  had  sold  and  con- 
veyed to  the  obligor  certain  landc^  is  not  evidence  of  such  conveyance  where 
it  is  not  shown  that  the  bond  was  ever  in  possession  of  the  obligee ;  but  a  re- 
dtal by  an  obligor  in  a  bond  executed  by  him,  that  he  had  conveyed  certain 
premises,  is  sufSdent  evidence  of  the  fact  of  conveyance.  {Jadeson  v.  Brooki^ 
8  Wen.  426.)  A  party  in  possession  of  lands,  claiming  the  same  under  a  war- 
ranty deed  from  a  stranger,  is  estopped  from  saying  that  he  holds  as  a  tenant 
in  common  with  the  plaintiJE  {Sighr  v.  Van  Riper^  10  Wen.  414.)  But 
when  where  he  holds  as  a  tenant  in  common,  if  he  denies  the  plaintilf 's  title 
when  possession  is  demanded,  the  plaintiff  is  entitled  to  recover,  such  denial 
amounting  to  an  ouster;  a  denial  in  terms  is  equivalent  to  an  act  amounting 
to  a  denial  Ih.  It  seems,  too,  that  such  a  demand  may  be  made  of  a  ten- 
ant in  possession,  though  not  the  tenant  of  the  freehold.  Ih,  Redtals  in  a 
deed  of  land  are  evidence  agunst  the  party  making  them,  or  any  person  claim- 
ing under  him ;  they  estop  parties  abd  privies ;  privies  in  blood,  in  estate,  and 
In  law.  (Jacknn  v.  Parkhminlt  9  Wen.  209.)  A  person  entering  into  posses- 
sion of  land  under  a  party  thus  bound  by  a  recital,  is  a  privy  in  law  of  such 
par^,  and  is  bound  by  whatever  would  conclude  or  affect  him.  76.  Red- 
tals in  an  s^dent  deed  of  land  are  not  evidence  against  a  stranger  unless  it 
be  shown  that  the  laud  or  some  part  of  it  has  been  held  under  the  deed. 
(Sdmm/trhom  r,  Ne^w,  2  HID,  336.)    Accordingly,  where  the  pUdntiff  in 
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Tliat  the  doctrine  of  estoppel  applies  to  a  State  as  well  m 
to  private  persons,  cannot  be  questioned.    It  was  so  con- 

ejeotment,  who  claimed  as  one  of  the  deviaeeB  of  8^  gave  in  eridenoe  a  deed 
executed  hy  L.,  and  others,  nearly  seventy  yean  before  the  trial,  whidi,  af- 
'  ter  reciting  that  partition  had  been  made  of  a  tnict  of  land  before  granted  to 
thirteen  persons  by  letters-patent^  and  that  a  part  of  tiie  tract  had  since  ben 
sold  to  the  grantors,  purported  to  convey  two  lots  of  the  part  thus  aoid,  in- 
cluding the  land  in  question,  to  S.  and  one  G. ;  and  it  was  Airther  shown  thst 
G.  had  subsequently  released  to  S.  all  his  interest  in  the  two  lots,  but  there 
was  no  evidence  that  any  part  of  these  lots  had  ever  been  possessed  bf  L 
and  othen^  their  grantees,  and  those  daiming  under  them :  held,  that  no  titis 
was  shown  in  the  plaintiff  which  would  authorize  a  recovwy ;  and  tiiis  though 
there  was  proof  that  other  lands,  not  a  part  of  the  two  lots,  had  been  oeeih 
pied  under  S.'s  wilL  {lb.)  A  perwrn  entering  under  another,  either  as  ten- 
ant or  under  an  agreement  to  purchase,  cannot  dispute  that  title,  while  ho 
oontinues  in  possession,  nor  can  he  legally  attorn  to  a  stranger.  Every  one 
entering  inunediately  or  directly  under  such  tenant  stands  hi  the  same  aitoar 
tion  as  the  original  tenant  {Jaekaon  v.  ift&r,  6  Wen.  228.)  Althoagfa  the 
testator,  at  the  time  of  the  making  of  the  will,  had  no  legal  estate  hi  the  prem- 
ises, the  grantees  in  the  deed,  and  those  claiming  under  them,  are  estopped 
fix>m  setting  up  any  title  inconsistent  with  that  conveyed  thereby.  {Jadm 
T.  Irdand,  3  Wen.  99.)  A  partition  deed  operates  as  an  estoppel  between 
the  parties  and  persons  claiming  under  them.  {Jadewn  ex  dem.  Osirander  v. 
Hsubrouckf  3  J.  R.  331.)  A  recital  in  a  will  is  an  estoppel  to  all  clahnhig  un* 
der  the  will  (Dmn  v.  OomeUt  3  J.  0.  174.)  There,  laeutenant-Goremor 
Golden,  in  1776,  made  his  will,  and  in  it  recited  that  he  had  conveyed  to  fail 
son,  David,  his  hmds  in  flushing,  and  he  then  devised  his  other  estate  to  Us 
SODS  and  daughters,  Ac.  Afterward,  David*s  estate  was  confiscated  under  the 
act  of  attainder,  and  the  defendant  in  ejectment  daimed  under  that  confisca* 
tion,  and  deduced  his  title  from  the  Stata  No  deed  of  the  Fhishing  estst^ 
the  land  in  controversy,  was  proved  from  the  fiither,  and  the  heu--at-law  80U|^ 
to  recover  upon  that  ground.  But  the  court  held,  that  the  redtal  m  the  wU^ 
that  the  testator  had  conveyed  the  estate  to  David,  was  an  estoppd  of  the 
heir  to  deny  that  &ot^  and  bound  the  estate.  lb.  So,  where  a  party  has 
given  a  deed  with  warranty  of  land,  of  whidi  he  had  not  sufficient  title,  ik 
enures  to  his  grantee  by  way  of  estoppel ;  and  this  to  avoid  dzcuity  of  ac- 
tion. But  a  covenant  of  seizm,  or  what  is  equivalent,  that  the  party  had 
good  right  to  convey,  does  not  thus  operate  upon  an  after-acqj^red  title. 
{Jadtaon  ▼.  Wright,  14  J.  K  193;  WhiUodt  v.  Mitti,  13  lb.  463.)  The  gen- 
eral principle  to  be  deduced  from  the  cases  is,  that  an  instrment  wfaidi  Iqgal* 
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sidered  by  the  Supreme  Court  of  Massachusetts,  in  the  case 
of  The  Oommonweatih  v*  The  Pqepacut  PtoprieUm^if^  the 

(a)  10  Maas.  Rep.  166. 


\f  createa  an  eeloppel  to  a  party  undertaking  to  oonrey  real  estate,  be  having 
nothing  in  the  estate  at  the  time  of  the  conveyance,  but  acquiring  a  title  af- 
terward by  descent  or  by  purohaee,  does  in  fhct  pan  an  interest  and  a  title 
from  the  moment  such  estates  come  to  the  grantor.  (Jadtmm  v.  Mwrnx^^  12 
J.  R.  201.)  A  deed  by  the  grantor,  who  conveys  with  warranty,  being  at  the 
time  under  contract  to  convey  the  land  granted ;  held,  that  such  deed  was  ao 
estoppel  as  to  him  and  all  others  claiming  under  him ;  and  a  conveyance  made 
subsequently  to  the  grantor,  would  enure  to  the  benefit  of  the  grantee.  Tlie 
Ibnner  is  estopped  by  his  deed  and  covenant,  to  make  title  to  the  land ;  and 
one  claiming  subsequently  under  the  grantor  was  bound  by  the  estoppel,  b»> 
ing  privy  in  estata  Ih,  In  such  case,  the  covenant  in  the  deed  being  one 
which  runs  with  the  land,  the  assignee  of  the  grantor  may  avaU  himself  of  it 
Ih,  The  principle  is,  that  the  estoppel  concludes  the  party  from  aUeging  the 
truth;  and,  therefore,  a  man  who  admits  a  fiict  or  deed  in  general  termi^ 
either  by  reciting  m  a  deed  executed  by  him,  or  by  acting  under  it,  shall  not  be 
received  to  deny  its  existence.  (SmMir  v.  Jadeaouj  8  Cow.  643.)  But  when 
the  truth  appears  from  the  same  deed  or  record,  which  would  otherwise  woik 
the  estoppel,  then  the  adverse  party  idiall  not  be  estopped  to  take  advantage 
of  the  truth:  for  he  cannot  be  estopped  to  allege  the  truth  when  it  i^ipeem 
on  record.  Thui^  where  the  deed  of  grant  and  release,  containing  the  red* 
tal  in  question,  was  endorsed  on  the  release  and  referred  to  it;  and  the  tenne 
of  the  redtal  were^  that  he,  (0.)  was  the  owner  for  his  life,  of  the  promisee 
described  m  the  within  indenture  of  lease,  and  in  and  by  the  same  demiaecl 
and  leased  to  G.  &,  within  named,  and  was  justly  and  lawfhlly  entitled  te 
the  yearly  rent  by  the  within  indenture  of  lease;  held,  that  this  recital  of  the 
lease  and  referenoe  to  it  made  it  part  of  the  deed  of  grant  and  lease,  at 
folly  as  if  it  had  been  redted  at  laige  and  mcorporated  therein.  lb.  A 
party,  admitting  the  title  to  land  to  be  m  another,  and  agreeing  to  porohess^ 
is  estopped  from  setting  up  title  in  himself  under  a  deed  whioh  he  had  held 
for  six  years  previous  to  such  admission;  and  such  estoppel  extends  to  all 
daiming  under  hun.  {SaktY.  Smithy  1 2  Wen.  67.)  But  where  the  defendanli 
when  he  made  the  admission  of  the  plaintiif  *s  title  made  no  claim  himself  to 
the  kt,  but  there  were  oonflkiting  daimants,  and  after  agreeing  to  purchase 
of  the  plaintifl;  he  became  satisfied  that  the  other  claimant  had  the  better  titls^ 
and  purchased  of  him ;  held,  that  he  might  deny  such  titlci  and  sot  up  title 
in  himself  if  the  admowledgment  of  the  phuntiff 's  title  was  produced  by  im* 


seo  ciBcurr  court 

People  of  Vermont  t.  Sodetyfiw  Propagation  of  the  Go^  in  Foreign  Paittb 

Legislature,  by  a  public  resolve,  had  declared  that  a  oer- ' 
tain  monument  was  considered  the  one  mentioned  and  in* 


poation,  or  made  under  a  misapprehension  of  the  rights  of  the  respectiTe 
parties.  (Jadkam  ex  dem.  Shaw  v.  Spear ^  7  Wen.  401 ;  Jackson  y.  Churdaif 
2  J.  C.  353.)  I^  howevef,  he  has  entered  into  posseadon  under  an  agree- 
ment to  purchase,  he  will  he  estopped  from  disputing  the  title  of  him  undor 
whom  he  entered,  until  after  a  surrender  of  the  possession.  lb.  One  in  pos- 
aession  of  lands  under  a  devise  in  fee  to  himself  puixdiaaed  and  took  a  deed 
from  another  who  pretended  to  have  an  adverse  title ;  held,  that  neither  the 
grantee  nor  his  sucoessors  were  estopped  from  disputing  the  validly  of  the 
title  thus  purchased.  {Osterhatd  v.  Shoemaker^  3  Hill,  613.)  The  principle ef 
the  rule  by  which  a  tenant  is  estopped  from  questioning  the  title  of  his  land- 
lord, does  not  apply  as  between  a  grantee  in  fee-simple  and  his  grantor.  /^ 
There  is  no  such  estoppel  except  where  the  occupant  is  under  an  obligatioii^ 
express  or  implied,  to  restore  the  poesession  at  some  time  or  in  some  event 
lb.  The  doctrine  that  in  dower,  the  grantee  of  the  husband  is  estopped  to 
deny  that  his  grantor  had  title,  ought  not  to  be  extended.  lb.  By  the  com- 
mon law  the  widow  of  an  alien  husband  could  not  be  endowed;  but  by  the 
B.  &  UO,  &  2,  the  widow  of  an  aUen,  who  at  the  time  of  his  death  was  en- 
titled by  law  to  hold  land,  if  she  be  an  inhabitant  of  this  State  at  that  time^ 
shall  be  endowed  of  such  estate  in  the  same  manner  as  if  her  husband  had 
been  a  native  dtizea  And  where  the  defendant  derives  his  title  from,  and 
holds  the  premises  under  the  husband  of  the  plaintiff;  held,  that  a  tenant  or 
defendant  in  such  condition  is  estopped  from  denying  the  seizin  of  the  husband, 
although  there  was  no  statute  in  existence  at  the  time  the  husband  purchase^ 
nor  was  such  purchase  affirmed  by  any  subsequent  statute.  {Davia  v.  Jkurrom, 
12  Wen.  65.)  So  where  a  tenant  for  life  or  years  made  a  feoffinent  in  fee  and 
died,  and  his  wife  brought  dower  agamst  the  feoffee ;  held,  that  he  could  plead 
that  the  husband  was  not  seized  {Bikhcock  v.  HarrmgUm^  6  J.  B.  290.)  Where 
the  plaintiff  gave  in  evidence  a  deed  from  Y.  and  his  wife  of  the  lands  In 
question  with  covenant  and  wananty ;  and  the  defendant  proved  title  in  a 
third  person  by  virtue  of  a  judgment^  &a,  against  Y.  and  her  hite  hu^ 
band;  held,  that  she  was  not  estopped  by  the  deed  executed  with  her 
husband  to  the  lessors  of  the  plaintiff  (Jaekson  v.  Vanderheyikn,  17  J.  B. 
167.)  Grantee  in  fee  by  quit-claim  deed,  or  deed  with  warranty,  is  not  es- 
topped from  denying  that  the  grantor  had  title,  at  or  before  the  date  of  the 
deed;  he  holds  adversely  to  the  grantor,  and  may  controvert  the  title^  and 
fortify  his  own  by  purehase  of  any  other  title  which  will  secure  him  in  quiet 
enjoyment  of  the  premises.  (AiemU  v.  Wila(m,  4  Barb.  180.)  The  mere 
taking  of  a  quitclaim  deed  does  not  estop  the  grantee  from  questioning  the 
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leaded  in  an  ancient  Indian  deed,  under  whicli  a  title  was 
derived  to  certain  proprietors ;  and  it  was  held,  that  the 


title  of  his  gruitor :  but  the  rule  is  different  as  between  yendor  and  vendee 
before  oonvejanoe ;  and  between  landlord  and  tenant ;  in  such  cases  pes- 
session  must  be  surrendered  before  title  can  be  questioned^  and  there  can 
be  no  estoppel  unless  the  occupant  is  bound  at  some  time,  or  in  some  event, 
to  restore  possession.  (EtU  v.  EUl,  4  Barb.  419.)  Where  the  lessor  of  the 
plaintifr  and  the  defendant  claimed  by  the  same  title.*  The  plaintiff  produced 
a  lease  on  which  there  was  an  assignment  written  fbom  P.  to  B.  The  judge 
atoitted  the  assignment  without  proof  on  the  ground  that  B.  had  reassigned 
at  a. subsequent  date  to  P.,  which  was  also  endorsed;  and  P.  conveyed  to  J. 
and  the  lessors  of  the  plaintiff;  held,  that  the  acceptance  of  the  reassignment 
endorsed  on  the  same  paper  that  contained  the  assignment,  was  an  explicit 
acknowledgment  of  the  authenticity  and  genuineness  <^  the  latter.  P.,  or 
thoie  olftiming  under  him,  therefore,  cannot  be  permitted  to  deny  the  exeoa* 
tMMi.  {Jackson  v.  Baktead^  6  Cow.  216 ;  Jaekaan  v.  Kvngdey^  17  J.  B.  158.) 
A  person  cannot  gainsay  a  title  as  against  a  plaintiff  who  daimd  under  the  . 
same  title  by  a  prior  right  {Jackson  v.  Ayres^  14  J.  R.  224.)  Where  one 
enters  <m  land  under  a  contract  to  purchase,  but  neglects  to  pay  the  consid- 
eration money,  he  and  those  claiming  under  him  are  estopped  to  question  the 
title  of  the  vendor,  or  his  heirs;  though  more  than  twenty  years  have  elapsed 
from  the  time  when  the  last  payment  became  due ;  though  the  vendee  and 
these  doming  under  him  have  made  permanent  and  valuable  improvcmentSi 
de&nded  several  acti<ms  of  ejectment,  and  not  been  called  on  by  the  vendor 
to  psif\  and  have  even  aequired  title  by  conveyance  from  a  third  person.* 
{Jotkaon  ex.  dem.  Marvin  v.  EolchkisSy  6  Cow.  401 .)  The  form  of  plea^ng 
an.  ertoppel  is^  to  rely  on  the  deed  as  an  estoppel,  and  pray  judgment  that 
the  party  may  be  estopped,  or  not  admitted  to  deny  the  fSsicts  which  the  deed 
purports,  without  demanding  judgment  si  aeUo^  Ao.  {Davis  v.  Tyler^  18  J. 
B.  490.)  Estoppel  may  be  by  matter  in  pais  as  well  as  by  matter  of  record ; 
as  by  accepting  an  estate,  making  partition,  fta  '{Springstein  v.  SckemuT' 
homf  12  J.  R.  357.)  So,  if  a  man  take  a  leaseof  his  own  land,  he  is  estopped 
front  setting  up  his  origmal  title.  And  whether  he  takes  a  new  lease  to  him- 
self or  directs  in  writing,  under  seal,  that  his  landlord  should  give  new  leases 
to  Us  brothers,  for  the  premises,  he  is  equally  estopped  from  asBerting  any 
elaim  in  of^tosition  to  the  new  leases.  No  title,  not  tn  esse^  will  pass  by  deed 
as  bargain  and  sale  unless  it  contain  a  warranty,  in  which  case  it  will  oper- 
ate as  an  estoppel.  (Jackson  v.  Wrtghi^  14  J.  R.  198.)  Where  a  person  in 
posBSBBion  of  land  covenants  with  another  to  pay  him  for  the  land,  and  reodve 
«  deed  from  him,  in  an  action  of  ejectment  by  the  eovenantee  he  will.be  «•» 
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oommoQwealth  was  estopped  firom  afterwards  showing  thut 
such  monument  was  not  the  one  intended  by  the  deed. ' 

If  the  State  could  claim  a  forfeiture  by  reason  of  the  non* 
performance  of  the  condition,  it  might  thereby  defeat  the 
grant  to  the  town ;  for  the  general  rule  is,  that  when  one 
conveys  an  estate  upon  condition,  and  enters  for  condition 
,  broken,  he  is  in  of  his  old  estate,  and  for  this  reason  a 
grantor  of  a  reversion  cannot  afterwards  enter  for  a  condi- 
tion broken  before  such  grant  was  made.(a)  It  is  no  an- 
swer to  this  objection  to  say,  that  the  grant  to  the  town  was 
in  trust  for  the  inhabitants  of  the  town,  and  that  that  trust 
has  been  violated  by  a  surrender  of  the  possession  of  the 
'  land  to  the  defendaoits.  The  town  is  not  a  party  to  the 
proceedings  in  this  case,  and  the  State  cannot  avoid  its  own 
grant  in  this  collateral  way.  The  law  has  not  been  repealed, 
or  any  measures  taken  to  resume  the  possession  of  the  land 
on  account  of  any  breach  of  trust  or  violation  of  the  grant 
—even  admitting  that  might  be  done — by  the  State. 

But,  without  placing  our  opinion  entirely  upon  this  view 
of  the  case,  (although  we  think  it  would  be  difficult  to  sur- 
mount the  objections  already  stated  to  the  claim  set  up  on 
the  part  of  the  State,)  the  £9ict  set  up  in  the  plea^  and^  ad- 

(a)  lit  sea  347;  Obke  lit  2H  b. 


•  topped  flom  setting  op  an  outirtRnding  title,  unlesa  be  ahowe  he  was  I 
»tipon  in  making  the  agrAment  {JaOtaon  v.  Ayrm,  14  J.  R.  224.)  Wkanaa 
'penon  has  oonreyed  land,  he  will  not  be  permitted  afterward  lo  daa^it 
•in  dppoBltidb  to  his  own  deed,  altboogh  the  deed  may  not  amount  to  aa  «■- 
toppeL  (Jackton,  ex.  dem.  Stevens  v.  SUvene,  16  J.  R.  110.)  It  was  deoUed 
Hiat  a  man  shall  never  be  permitted  to  claim  in  oppoeitiaii  to  his  dee^  ^ 
alleging  ho  bad  no  estate  in  the  premises;  and  that  if  a  man  make  aleaasof 
land  bj  indentare,  which  is  not  his,  or  levies  a  fine  of  an  estate  not  yted, 
and  he  afterward  parch&se  land,  he  shall,  notwithstanding,  be  faoond  hj 
Idkdeed,  and  not  be  pormlctcd  to  say  that  he  had  nothing. '  (Jbdbos  v.  M( 
IJl  C:  90;  Jaeknm  r.  Mamy,  16  J.  R.  801.) 
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mitted  by  the  demurrer,  that  the  condition  has  been  per- 
formed, is  an  unanswerable  objection  to  the  claim  of  for- 
feiti^re. 

It  is  a  general  rule,  that  any  one  may  perform  a  condi- 
tion who  has  an  interest  in  it^  or  in  the  land  whereto  it  is 
annexed ;  and  if  a  time  to  perform  be  appointed,  the  pur- 
chaser may  perform.  This  was  the  rule  laid  down  in  the 
case  of  Marks  v.  Marksj{a)  and  is  recognized  by  the  element- 
ary writers;  and  when  a  condition  is  once  performed,  it  is 
thenceforth  entirely  gone,  and  the  thing  to  which  it  was 
before  annexed  becomes  absolute  and  wholly  uncondi- 
tional.(2>) 

The  pleadings  admit  that  the  selectmen  of  the  town  of 
Berlin,  under  and  by  virtue  of  the  grant  made  to  the  town 
by  the  act  of  '94,  took  possession  of  the  land,  and  per- 
formed the  condition  according  to  the  terms  of  the  original 
grant.  The  town,  for  the  purpose  of  performing  this  con- 
dition, must  be  considered  as  having  an  interest  in  the  land, 
and  having  a  right  to  perform  it,  in  order  to  save  the  for* 
feiture.  This  condition  is  admitted  to  have  been  perform^ 
.more  than  thirty  years  since,  and  all  the  benefit  arising* 
from  the  settlement  of  the  country  has  been  realized,  ac- 
cording to  the  spirit  and  policy  of  the  condition,  as  mueh 
as  if  it  had  been  p^ormed  by  the  defendants;  and  to  en- 
force a  forfeiture  under  such  circumstances,  and  after  such 
a  lapse  of  time,  would  be  repugnant  to  every  prindple^pf 
justice,  and,  we  apprehend,  a  violation  of  the  settled  rules 
of  law. 

Judgment  must^  accordingly,  be  given  for  the  defepd- 
qitS|  upon  the  demurrer  to  the  fourth  plea. 

(a)  10  Mod.  419. 

(p)  lit  fleos.  334,  336;  Coke  lit  207,  b;  CMfle^  tit  18;  EBtatoi  on  Ckn, 
.0^  9,  AM.  6,  20. 
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William  Bbown,  Appellant  t;.  Thb  BEia  Cadmus— 
CALViif  Blanchabd,  Olaimaitt. 

Amondmenta  in  a  case  rert  in  the  Bonni)  diacretios  of  the  ooort  vhere  the 
t  prooeedinga  are  pending,  and  the  ofder  of  the  ooort  in  this  respect  cannot 
be  called  in  question  in  the  appellate  ooort. 

Where  the  maater  of  a  veasel  loaned  to  the  owner  two  hundred  doOai^ 
which  it  waa  agreed  the  maater  ahoold  take  out  of  the  flrat  eaminga  of  the 
Teasel,  a  Ubel  filed  in  the  Dlatrict  Conrt  to  enfbroe  the  payment  of  the  tw» 
handled  dollan,  waa  diamiaaed  fi>r  the  want  of  an  allegation  that  the  two 
hondred  dollara  had  not  been  paid  out  of  the  eaminga  of  the  resael ;  held^ 
on  appeal,  that  aoch  allegation  waa  umieoeaaaiy,  it  being  aubatantiaUj  con- 
tained in  the  general  allegation  that  the  whole  of  the  two  hondred  doites 
waa  still  doe  and  unpaid. 

Thompson,  J. : — The  respondent,  Calvin  Blanchard,  be* 
ing  the  owner  of  the  brig  Cadmus,  entered  into  an  agree- 
ment on  the  25th  of  June,  1888,  with  William  Brown,  the 
appellant,  by  which  it  was  stipulated  that  Brown  was  to 
tfike  the  command  of  the  brig,  and  sail  her,  upon  certain 
terms  therein  specified,  for  an  unlimited  length  of  time  j 
and  the  Agreement  concludes  with  the  following  stipula- 
tion :  "  The  said  Brown  agrees  to  loan,  on  the  signing  of 
these  articles,  to  said  Blanchard,  two  hundred  dollars,  for 
which  said  Blanchard  agrees  to  give  him  the  provisions 
that  are  now  on  board  thereof  which  money  is  to  be  taken 
out  of  the  first  earnings  of  said  vessel,  and  which  amount 
the  said  vessel  standi  accountable  for  to  said  Brown,  until 
paid.^'  The  libel  was  filed  in  the  District  Court  to  enforce 
payment  of  the  two  hundred  dollars ;  and  after  a  full  hear- 
ing upon  the  merits,  and  a  decree  pronounced  upon  tho 
coming  in  of  the  report  of  the  clerk,  by  which  report  the 
clerk  states,  that  from  the  testimony  it  does  not  appear  thiit 
any  part  of  the  $200  has  been  paid,  the  libel  was  dismissed 
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far  want  of  aa  allegation  that  the  two  hundred  dollars  had 
not  been  paid  ont  of  the  earnings  of  the  brig.  The  court, 
however,  oflfered  to  allow  the  hbellant  to  amend  his  libel 
upon  certain  terms,  which  he  declined  accepting,  and  the 
cause  comes  here  on  appeal  from  the  decree  dismissing  the 
libel ;  and  the  question  now  to  be  decided  is,  whether  the 
defect  in  the  libel,  as  alleged,  is  such  as  to  sustain  the  de- 
oree  of  the  court  below. 

The  libel,  after  setting  out  substantially  the  agreement 
between  the  parties,  contains  this  general  allegation,  that 
the  whole  of  the  said  sumx^f  $200  is  still  due  and  unpaid. 

The  answer  and  claim  of  the  respondent  sets  up  certain 
advances  of  money  made  by  him  to  the  libellant,  and  certain 
earnings  of  the  brig,  and  sundry  articles  of  property  which 
had  come  into  the  possession  of  the  libellant,  and  applied 
by  him  to  his  own  use ;  all  which,  the  answer  alleges,  ought 
to  have  been  applied  in  payment  of  the  $200,  and  was 
more  than  sufficient  to  pay  off  and  discharge  the  sama 
The  libellant  having  filed  a  replication,  the  cause  was  re- 
ferred to  the  clerk  to  compute  the  amount  due  to  the  libel- 
lant, upon  which  order  the  clerk  reports,  that  he  had  taken 
the  proofs  offered  by  both  parties  in  relation  to  the  matters 
referred  to  him,  and  that  from  the  testimony  it  does  not 
appear  that  any  part  of  the  $200  claimed  by  the  libellant 
has  been  paid  to  him,  and  that  the  whole  sum  was  still  due 
to  him.  To  this  report  of  the  clerk  exceptions  were  taken, 
and  after  argument  by  counsel  were  overruled  by  the 
court,  and  the  report  confirmed,  expressly  on  the  ground 
that  no  part  of  the  $200  had  been  paid  by  the  earnings  of 
the  vessel.  The  decree  states,  that  it  not  being  made  to 
appear  on  the  proofe  that  any  earnings  of  the  said  vessel, 
belonging  to  the  respondent  and  applicable  to  the  payment 
of  the  $200,  came  to  the  hands  of  the  libellant,  the  report 
of  the  clerk  is  in  all  things  confirmed. 
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From  this"  decree  no  appeal  was  taken  on  the  part  of  the 
respondent,  and  the  exceptions  taken  to  the  report  of  the 
clerk,  and  overruled  by  the  court,  are  not  open  to  argu- 
ment on  the  present  appeal.  In  order  to  let  in  an  exam- 
ination of  those  exceptions  a  cross  appeal  was  necessary, 
and  the  case  is  reduced  down  to  the  single  point,  whether 
ihe  libel  was  properly  dismissed  for  want  of  an  allegation 
that  there  had  been  no  earnings  of  the  vessel  which  ought 
to  have  been  applied  towards  payment  of  the  $200. 

Whether  the  terms  upon  which  the  court  offered  to  allow 
an  amendment  of  the  libel,  were  severe  and  exceptionable 
or  not,  is  a  matter  which  cannot  be  noticed  on  this  appeal 
Amendments  in  a  case  rest  in  the  sound  discretion  of  the 
court  where  the  proceedings  are  pending,  [1]  and  the  order 
of  the  court  in  this  respect  cannot  be  called  in  question 
in  tKe  appellate  court.  [2] 

[i]  Soe  Smi(h  t.  Jackaon,  Pame*s  C.  C.  Rep.  Vol  I,  p.  48e. 
..[2]  Amendments  wilhbot  be  allowed  to  enable  a  pUdntiff  to  evade  tiie 
8|B|i»tQ  of  limitations,  or  the  defendant  to  set  up  this  statute  or  usoiy  as  a 
dfifQnoe,  or  any  unoonscionable  defence.  {WiUink  v.  Benwick,  22  Wen.  609; 
BeaiihY,  FuUon  Bank^  3  Wen.  673;  Jackson  v.  Murray,  1  Cow.  166;  The 
Utka  Insurance  Co,  v.  ScoU^  6  Cow.  606.)  Where  the  statute  of  Mmitations 
is  pleaded  defectively,  leave  would  probably  be  given  to  amend  according  to 
th^  principle  of  (be  case  of  the  Uiica  Insurance  Co.  v.  Scott,  6  Cow.  606. 
(jjeoi^  V.  The  FuUon  Bank^  3  Wen.  673.)  Under  the  rule  allowing  ao 
amendment  as  of  course,  the  plaintiff  cannot  add  words,  giving  a  new  and 
distinct  cause  of  action  from  that  originally  set  forth.  {WUey  v.  Moore^  3 
Wen.  259.)  An  amendment  granted  in  a  Court  of  Error,  after  assignment  of 
ijiron ;  by  entering  a  nolle  prosed  on  the  record  returned,  as  to  the  money 
<)(^nts;  the  damages  having  been  assessed  below  by  the  derk  on  then 
counts,  with  one  upon  a  promissory  note  in  the  same  declaration.  {Coster  t. 
Phoenix,  7  Cow.  624.)  And  this,  though  the  defendant  below  had  been  com- 
mitted on  a  oo.  90. ;  and  a  suit  brought  for  the  escape  against  him  and  bis 
bail  fixr  the  jail  liberties.  /&.  But  the  amendment  was  granted  on  paying 
Ae  oosts  of  ,tbe  motion  to  amend,  and  of  the  writ  of  error.  lb.  On  habeas 
corpus  cum  causa  to  the  C.  P.  the  plaintiff  proceeded  on  the  suppoation  thai 
it  was  returned,  obtained  &  procedendo,  tried  the  cause  in  the  court  b6loir» 
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Bat  I  think  the  decree  of  the  District  Court  dismissiog 
the  libel  for  want  of  the  aUegation  suggested,  cannot  be 

aad  went  on  to  exoeotion  thera.  Tho  da&ndaot  faiowing  that  the  writ  wa4 
not  returned,  filed  special  bail  witli  a  clerk  of  the  Supreme  Court,  imrsuant 
to  a  written  notice  of  such  iDtention,  but  a  few  d&jE  after  the  rule  fur  a  ffr<h 
cedendo  was  entered,  and  having  notice  of  all  tiie  plaintiff's  proceedings,  did 
not  apprize  him  of  the  writ  not  being  returned.  Held,  on  motion  by  tlie  do- 
ftndtint  to  set  e^ide  the  plaintiff's  proceedings  for  irrognlarity,  that  tho  latter 
might  file  the  habma  ccrpm  num  pro  iunCf  on  payment  of  ooets,  and  thus  6U»* 
tain  his  proceedings.  {Sacket.y.  BiUinghurst^  1  Cow.  620.)  On  a  motion  to 
amend,  the  court  inquire  no  further  into  tho  merila  of  the  amendment  than 
to  see  it  i3  not  frivolous.  (Tamer  r.  Dexter^  4  Cow.  565.)  Clerical  mistakes^ 
by  wbkh  cause  of  action  was  laid  after  commencement  of  suit,  amended  aftw 
▼enUct,  though  it  waa  made  on  ground  of  objection  at  the  trial ;  and  thft 
inint  was  reserved.  (Scvyeni  v.  DwniaoUf  2  Cow.  515.)  Amendment  in  the 
niH  prius  record  after  nonsuit  at  the  circuit  for  the  defendants  not  appear- 
ing: [Jackaon  v.  Youngs  1  Cow.  131.)  The  court,  where  error  is  broug^^ 
may  make  such  amendment  as  may  be  made  by  the  court  below.  Jb, 
{Cheethamy,  TiHotaorif  4  J.  B.  409.)  After  an  assigament  of  errors  it  is  too 
kte  to  move  that  the  return  to  a  writ  of  enorbe  amended.  {DvmondY.  Cat' 
fferUeTf  3  J.  R.  141.)  After  argument  of  a  cause,  and  judgment  therein,  and 
the  term  ended,  it  is  too  late  to  move  to  amend.  (KUUpswide  v.  Rose^  9  J. 
B.  78 ;  Cvarrie  v.  Henry^  3  J.  R.  140.)  In  error  fiom  a  court  of  C.  P^  the  S. 
CL  allowed  the  defendant  in  error  to  amend  his  declaration,  on  paying  his 
costs  in  the  court  below,  subsequent  to  the  declaration,  by  averring  that  tho. 
pUuntiflh  in  error  were  partners^  A&  {Pease  v.  Morgan^  7  J.  B.  4(i8.)  The 
court  will  allow  a  suggestion  of  ihe  death  of  one  of  the  defendants,  pending 
the  original  action,  to  be  entered  after  a  writ  of  error  has  been  brought 
{HamiUon  v.  Hokxnnb^  1  J.  C.  29;  8,G,^  C.  0.  61 ;  Dumond  v.  Carpenter^  % 
J.  R.  1 84.  The  court  in  which  any  action  shall  be  pending,  shall  have  power 
to  amend  any  process,  pleading  or  proceeding  in  such  action,  either  in  form 
or  substance,  for  the  furtherance  of  justice,  on  such  terms  as  shall  be  just  at* 
any  time  before  judgment  rendered  therein.  (2  R.  S.  424,  sec  1 ;  Braei  v. 
JBensan^  10  Wen.  214.)  The  seventh  section  provides  that  after  verdict,  judg- 
ment shall  not  be  stayed  for  a  variety  of  defbcta  in  process^  pleadings  and 
proceedings;  among  them  is  a  mistake  m  the  name  of  any  party.  lb.  It  \» 
a  general  rule  that  any  matter  which  is  cured  by  verdict,  is  amendable  before 
verdict  lb.  Where  judgment  is  given  ogainst  the  plaintiff  on  demurrer 
after  verdict  in  his  favor,  leave  to  amend  will  be  given  on  his  relinquiahing 
the  verdict  and  paying  all  costs  subsequent  to  the  joining  of  the  issue ;  bat 
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soalained.  A  direct  and  explicit  denial  of  any  eamingB  of. 
the  vessel  applicable  to  the  payment  of  the  $200,  would 
have  been  more  accurate  pleading ;  but  this  is  substantiallj 
contained  in  the  general  allegation  that  the  whole  of  the 
said  sum  of  $200,  is  still  due  and  unpaid.  The  same  strict- 
ness is  not  required  here  as  in  common  law  proceedings, 
and  it  is  by  no  means  clear  that  this  general  averment 
would  not  have  been  sufficient  in  a  declaration  at  common 
law,  on  a  writ  of  error,  or  motion  in  arrest  of  judgment; 
admitting  that  by  the  agreement  for  the  loan,  the  libellant 
was  bound  to  apply  the  earnings  of  the  vessel,  which  would 
be  due  the  respondent,  towards  payment  of  the  loan,  if  any 
were  received.  The  respondent,  by  his  answer  and  daimi 
has  treated  the  libel  as  opening  this  inquiry.  The  wlude 
answer  goes  upon  the  ground  of  payment  of  the  loan  by 
the  earnings  of  the  vessel  and  other  means,  and  whether 
payment  had  been  made  or  not  was  the  issue  between  the 
parties ;  and  the  whole  proo&  in  the  cause  are  directed  to 
that  inquiry.  The  respondent,  therefore,  has  not  been  pre* 
eluded  from  any  matter  of  defence  on  this  point,  but  has 
had  all  the  benefit,  in  the  admission  of  his  proofs,  that  a 
more  explicit  allegation  would  have  afforded  him.  The 
decree  of  the  District  Court  must,  accordingly,  be  reversed, 

where  the  judgment  is  against  the  defendant  on  demurrer  after  verdict  fi>r 
plaintiff,  leave  to  amend  is  not  granted.  {Tidier  v.  Cooper,  19  Wea  285.) 
The  court  may  allow  amendments  in  penal  as  well  as  in  ordinary  actions. 
(LoWj  qui  tarn,  dx,  v.  LiUkf  17  J.  R.  346.)  But  where  in  a  91M  1am  action, 
under  the  statute  against  usury,  the  writ,  which  had  been  sued  out  in  due 
time,  and  sent  by  mail  to  the  sheriff,  was  lost  or  miscarried,  and  the  plaintiff 
supposing  that  it  had  been  duly  served  and  returned,  proceeded  to  file  his 
declaration,  Ac,  the  court  refhsed.  to  allow  an  alias  capias  to  issue,  as  grounded 
on  a  return  of  non  est  inventus  to  the  former  writ,  or  to  allow  a  capias  to  bo 
teued  and  filed,  with  a  return  therein  of  non  esi  inveiUus  nunc  pro  itmCf  so  ag 
to  Mve  the  limitatJon.    Ih, 
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and  a  decree  entered,  that  the  vessel  be  condemned  and 
Bcdd  for  liie  payment  of  the  $200  with  inteTest.[l] 

[1]  A«  taliea  of  soarinera  on  TeBsel,  see  the  fi^owing  oases  in  Patne's  0. 
a  Bap.  Voi  I:— r*a  Ship  Qrcmd  Tark,  p.  13;  2%e  Ship  Mary,  p.  180. 


Benjamin  Burroughs  and   others  v.  The  United 

States. 

Where  a  mortgage  is  given  solely  for  the  purpose  of  indemniQring  the  mort- 
gagee against  a  bond  executed  by  him  as  surety,  a  Court  of  Chancery  will 
ooDsider  such  ooUateral  security  as  a  trust  created  for  the  better  protection 
of  the  debt,  and  will  see  that  it  is  applied  to  the  purpose  intended. 

That  a  witness  has  a  strong  bias  in  favor  of  a  party  will  not  exclude  him ; 
such  an  objection  not  going  to  his  competency  but  to  his  credibility. 

There  ought  to  be  a  legal  fixed  interest  in  order  to  disqualify  a  witness.  Uio 
bare  poosibiUty  of  an  action  being  brought  against  him,  is  no  oljection  to 
his  competency.  There  must  be  an  actual  existing  interest  at  the  time; 
not  merely  one  that  is  expectant  or  contingent. 

Thompson,  J. : — This  cause  having  been  referred  to  a 
master,  to  take  an  account  between  Butler  and  Sturges,[l] 
upon  the  hearing  before  the  master,  Sturges  was  oflfered  as 
a  witness  for  the  defendant.  Burroughs,  and  rejected  by  the 
master ;  and  whether  he  was  a  competent  witness  or  not,  is 
the  sole  question  upon  the  present  motion.  In  the  report 
of  this  case,(a)  will  be  seen  the  grounds  upon  which  it  was 
deemed  necessary  that  an  account  should  be  taken  between 
Butler  and  Sturges.  They  were  the  only  original  defend- 
ants.   The  bill  was  filed  against  them  for  the  purpose  of 

(a)  1  Paine,  526. 
[1]  Bun6*8  a  G.  Bep.  VoL  I,  p.  526. 
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removing  the  incumbrance  of  a  certain  mortgi^  baaiiag 
date  the  12th  of  August,  1816,  given  by  Butkr  aftd  fais 
wife  to  Sturges,  to  secure  the  payment  of  $27,000,  so  as  to 
let  in  a  judgment  which  the  United  Stittes,  some  short  time 
thereafter,  had  recovered  against  Butler  upon  a  bond  which 
he  had  executed  as  security  for  Mintum  &  Champlain,  for 
the  payment  of  duties.  A  judgment  had  also  been  recov- 
ered against  Sturges  upon  the  same  bond.  The  allegation 
in  the  bill  is,  that  although  this  mortgage,  upon  its  fiaoe, 
purports  to  be  for  securing  the  payment  of  $27,000,  it  was 
in  fiict  given  to  indemnify  Sturges  against  the  bond  which 
he  had  given  as  surety  for  Mintum  &  Champlain,  and  fer 
no  other  purpose.  Butler,  in  his  answer,  denies  that  die 
mortgage  was  given  for  the  purpose  of  securing  SturgeS| 
but  alleges  that  it  was  executed,  and  recorded,  and  retained 
by  him  for  upwards  of  two  years,  solely  with  the  view  of 
raising  money  to  pay  off  the  judgments  upon  the  MinUon 
&  Champlain  bond ;  and  he  denies  that  at  tiie  time  of  ez!e> 
cuting  the  mortgage,  or  at  any  time  since,  he  was  indebted 
to  Sturges.  Sturges,  in  his  answer,  denies  that  the  mort- 
gage was  given  to  secure  him  against  the  Mintum  &  Cham- 
plain bond  exclusively,  but  that  it  was  also  intended  to  se- 
cure him  for  all  moneys  owing  to  him  by  Butler,  and  agahwt 
all  liabilities  incurred  by  him  for  Butler ;  and  alleges,  that 
Butler  was  indebted  to  him  in  a  large  sum  of  money,  and 
that  he  had  become  responsible  for  him  as  endorser  of  notes 
and  acceptor  of  bills  of  exchange  to  a  large  amount;  and 
Sturges,  in  his  answer,  sets  up,  that  being  indebted  to  Oli- 
ver Sturges  and  Benjamin  Burroughs  in  the  sum  of  $15,00Q| 
he,  on  the  9th  of  October,  1821,  assigned  the  said  mort- 
gage to  them  in  full  and  complete  satisfaction  of  said  debt, 
and  was  th^eupon  released  by  them  &om  the  same.  The 
-United  States,  upon  this  disclosure,  filed  a  supplemental 
bUl  against  Burroughs,  as  survivor  of  Sturges  &  Burroughs^ 
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at^d  calling  upon  him  to  answer  the  allegations  in  the  bill, 
and  prajing  to  have  that  assignment  given  up  and  can-  . 
celled,  so  as  to  enable  the  United  States  to  enforce  their 
judgment  against  the  mortgage  premises.  Burroughs,  in 
his  answer,  alleges,  that  the  mortgage  was  assigned  to  him 
in  satisfaction  of  the  debt,  which  was  still  due  and  unpaid, 
except  so  far  as  it  had  been  paid  by  the  assignment.  He 
denies  any  kqowledge  of  the  judgments  of  the  United 
States,  or  that  the  mortgage  was  given  to  indemnify  Josiah 
Sturges  against  the  debt  of  the  United  States ;  and  avers, 
that  the  assignment  of  the  mortgage  was  executed  bona 
fide^  to  secure  the  debt  due  to  Sturges  k  Burroughs,  and 
for  no  other  purpose. 

In  the  opinion  pronounced  in  this  cause,  the  court  con- 
sidered Burroughs,  the  assignee  of  the  mortgage,  as  stand- 
ing in  the  place  of  Sturges,  the  assignor ;  and  that  he  took 
the  assignment^  subject  to  the  same  equities  it  was  subject 
to  in  the  hands  of  the  assignor,  and  that  the  United  Stages 
claimed  only  to  stand  in  the  place  of  Butler,  and  to  redeem 
or  remove  this  mortgage  upon  the  same  terms,  which  he 
might  have  done.  If  the  allegation  in  the  bill  is  estab- 
lished,  that  the  mortgage  was  given  solely  for  the  purpose 
of  indemnifying  Sturges  against  the  bond  he  had  executed 
as  surety  for  Mintum  &  Champlain,  the  United  States 
having  a  judgment  on  this  bond  against  Sturges,  a  Court  of 
Chancery  will  consider  such  collateral  security  as  a  trust 
created  for  the  better  protection  of  the  debt^  and  will  see 
that  it  is  applied  to  the  purpose  intended ;  but  the  aUega- 
.  lion  on  the  other  side  is,  that  the  mortage  was  not  given 
solely  for  this  purpose,  but  as  a  security  for  all  debts  due 
from  Butler  to  Sturges,  and  an  indemnity  against  all  re- 
sponsibilities incurred  for  him.  And  if  this  was  the  purpose 
for  which  the  mortgage  was  given,  the  court  considered  it 
a  l^al  purpose,  which  must  be  fulfilled  before  the  United ' 
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States  could  remove  it  out  of  the  way  of  tlie  judgment ; 
and  the  only  question  now  is,  whether,  under  this  posture 
of  the  case,  Sturges  can  be  examined  as  a  witness  for  Bur- 
roughs ;  and  I  am  unable  to  discover  any  interest  in  him 
which  ought  to  exclude  him.  He  may  have  a  strong  bias 
in  favor  of  the  defendant,  but  this  must  go  to  his  credibil- 
ity, and  not  to  his  competency.[l]     The  recitals  in  the  as- 

[1]  The  belief  of  a  vitneas  that  he  is  interested  in  the  event  of  the  suit)  or 
a  feeling  of  honoraiy  obligation  to  the  party  calling  him,  it  soema,  is  no  ob- 
jection to  his  competency,  if  in  lact  he  has  no  legal  or  equitable  interest  ui' 
the  event  of  the  suit  {StaU  v.  CaiskOl  Bank^  18  Wen.  466 ;  Gilpin  y.  Vineeni, 
9  J  R.  219 ;  Stockham  ▼.  Jones,  10  J.  R.  21 ;  Moore  v.  Uikhcock,  4  Wen. 
292 ;  Froai  v.  HiO,  3  Wen.  386 ;  WaJbon  r.  Smith,  13  Wen.  51.)  A  penon 
is  not  incompetent  as  a  witness  because  he  believes  himself  interested  In  the 
event  of  the  suit;  the  court  and  not  the  person  called  as  a  witness  must  de- 
cide upon  bis  competency.  Objections  arising  ftota  a  supposed  moral  or 
honorary  obligation,  go  merely  to  the  credibility  of  the  witness.  (Oommar^ 
dal  Bank  of  Albany  v.  Hughes,  17  Wen.  94.)  The  general  rule  as  to  the 
competency  of  a  witness,  although  there  may  be  some  technical  exceptions^ 
is  that  if  the  witness  will  not  gain  or  lose  by  the  event  of  the  cause,  or  if  tbe 
verdict  cannot  be  given  in  evidence  for  or  against  htm  in  another  suit,  the 
objection  goes  to  his  cradit  only,  and  not  to  his  competency.  (3.  0.  14  J.  & 
81.)  The  general  rule  is^  that  if  a  witness  cannot  gain  or  lose  by  the  event 
of  a  suit,  or  if  the  verdict  cannot  be  given  in  evidence  for  or  against  him, 
in  another  suit,  the  objection  goes  to  his  credit,  and  not  to  his  competency. 
{Van  Nuys  v.  Terhtme,  3  J.  C.  82 ;  Case  v.  Reeve,  14  J.  R.  79.)  An  interest 
in  the  question  only  does  not  disqualify  a  witness,  but  the  objection  goes  to 
bis  credit  only.  lb.  It  was  held,  that  if  the  effect  of  the  testimony  of  a  wH- 
Bess  be  to  create  or  increase  a  fund  in  which  he  will  be  entitled  to  participate^ 
he  is  incompetent  {Fheenix  v.  The  Assignees  of  Ingraham,  6  J.  R.  2ff8 ; 
Peyton  v.  ffaOett,  1  Cai.  R  364;  Stewart  v.  Kip,  6  J.  R.  2o6 ;  Tfcn  Eyck  v. 
Bill,  6  Wen.  65.)  The  competency  of  a  witness  on  the  score  oi  interest  must 
be  shown  to  be  certahi;  it  may  not  be  presumed  from  cireumstances ;  when 
the  effect  of  his  testimony  will  be  to  increase,  create  or  prevent  the  diminn- 
tion  of  a  fund  in  which  he  is  entitled  to  share,  and  without  which  his  claim 
may  be  lost  in  whole  or  in  part,  the  interest  Is  direct  and  certain,  and  such 
witness  may  not  testify.  But  If  the  fbnd  actually  exist,  and  will  continue 
whatever  the  event  of  the  suit,  a  witnees^  called  to  protect  or  increase  it,  ik 
Dompetent,  unless  it  appear  that  the  fund  as  it  is^  is  not  enough  to  meet  tbe 
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Bigiunent  of  tlie  mortgage  will  estop  Burroughs  from  set- 
ting up  any  claim  against  Sturges  beyond  the  $15,000,  and 


chai^ges  on  it  {Dud  t.  ISaher,  4  Denio,  615.)  A  remote  or  contingent  in- 
terest goes  only  to  the  credit  of  the  witness,  not  to  his  competency.  {SieW' 
art  V  Kipj  5  J.  R.  256.)  A  person  interested  in  the  event  is  competent, 
when  called  on  to  give  evidence  contrary  to  his  interest  {Jackaon  ex  dem. 
Ibunga  v.  VredefAergh^  1  J.  B.  169.)  If  a  witness  stands  in  that  sitnation, 
that  which  way  soever  the  suit  may  terminate,  he  wiU  be  equally  liable,  and 
to  the  same  extend  to  the  loang  party,  he  is  admissible.  (Marqucmd  r. 
WM,  16  J.  R.  89.)  In  an  action  brought  by  an  operative,  under  the  dty 
o/New  York  lien  law  against  the  owner  of  a  building,  the  builder  cannot 
be  a  witness^  being  interested.  And  his  incompetency  cannot  be  removed 
by  ft  release.  {Minor  v.  Hoytj  4  Hill,  193.)  The  necessity  which  authorizes 
the  calling  of  an  interested  witness  must  be  general  in  its  nature,  embracing- 
a  large  and  definite  class  of  cases,  and  such  as  arises  in  the  natural  and 
usual  course  of  human  affairs.  A  teller  in  a  bank  comes  within  the  rule^ 
and  is  a  competent  witness  for  the  bank,  although  he  has  given  a  bond  with 
sureties  for  the  correct  discharge  of  his  duties.  ( Vhiled  Stales  Sanky.  Steanw, 
1$  Wen.  341.)  Where^  on  a  trial  of  a  cause  in  assumpsit  on  a  promissory 
note  against  several  defendants,  the  jury  were  instructed  to  pass  upon  the 
liability  of  one  of  the  defendants,  and  a  verdict  was  rendered  in  his  &vor,  lie 
ia  not  a  competent  witness  in  &vor  of  his  co-defendant&  {Cfriswold  v.  Sedg- 
wickf  I  Wen.  126.)  If  an  action  though  in  form  ex  deUdo,  is,  in  fact,  fimnded 
on  a  joint  contract  of  the  defendants,  and  a  person  offered  by  them  as  a  wit- 
ness (e.  g,  case  against  common  carriers),  the  rule  that  jouit  tort  feasors  are 
not  liable  to  contribute,  does  not  apply,  and  the  witness  is  incompetent 
{OwrHa  v.  Mmteiihy  1  Hill,  356.)  The  rule  that  a  release  by  one  of  several 
joint  creditors^  discharges  the  debtor  as  to  all,  does  not  apply  to  releases  by 
partners,  inter  se.  lb.  Where  the  fad  to  be  proved  by  a  witness  is  favorar 
ble  to  the  party  who  calls  him,  and  the  witness  will  derive  a  certain  advan- 
tage from  establishing  the  fiujt  in  the  way  proposed,  he  cannot  be  heard, 
whether  the  benefit  be  great  or  smalL  {Marqwmd  v.  WM,  16  J.  B.  89.) 
Where  a  defendant  in  ejectment  sets  up  as  a  defence  that  he  was  not  in  poe- 
aession  when  the  declaration  was  served,  his  lessee  is  not  a  competent  wit- 
ness to  the  fiict,  as  he  has  an  interest  both  in  the  qnestion  and  in  the  event 
{Jaekam  ezdem.  Van  Dm  Bergh  v.  TntsdeU,  12  J.  K  246.)  In  ejectment  for 
dower,  the  defendant  o£bred  K,  his  landlord,  as  a  witness,  and  it  appeared 
that  B.  had  leased  to  the  defendant  for  years,  with  a  covenant  for  quiet  en- 
joyment \  and  that  B.'s  title  was  a  lease  in  fee  from  Y.,  containing  a  Ilka 
covenant,  and  reserving  rent  and  a  quarter  sale;  held,  that  B.  was  inoompe- 
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thiere  is  a  full  aad  abeolute  release  and  disoharge  of  tlM6 
debt.    The  assigimient  contains  no  covenant  upon  which 


tent>  aotwithatanding  V.'e  covenant  to  him,  his  interest  preponderating  in 
&vor  of  his  tenant.  {Moak  v.  JohtiMm,  1  Hill,  90.)  The  possesBion  of  the 
tenant  being  that  of  the  landlord ;  in  ejectment  against  the  former,  the  latter 
i8»  in  general,  incompetent  as  a  witness  lor  him.  lb.  The  witness'  interest 
in  order  to  exclude  him,  must  not  have  arisen  after  the  fact  to  which  he  is 
called  to  testify  happened,  and  by  his  own  act|  without  the  mference  or  oon- 
sent  of  the  party  by  whom  he  is  called.  {<Jackmn  ex  dem.  WoodkuU  v.  i?iim> 
«ey,  3  J.  C.  23i.)  Where  a  mtnoss  Lb  interested  in  any  part  of  the  demaikd 
of  the  plaintiff,  he  cannot  be  admitted  to  testify  as  to  another  part.  (  Gagt  ▼. 
Stewartf  4  J.  R.  293.)  If  a  person  whose  lands  are  bound  by  a  judgm^ 
execute  a  deed  with  warranty  of  the  same  lands»  and  they  are  afterward  aold 
under  aJL/cl  on  that  judgment,  in  an  action  between  tlie  vendee  and  the 
purchaser  at  the  sheriff*  s  sale,  he  is  an  incompetent  witness  to  invalidate  the 
judgment  {Stoift  v.  i>0aii,  6  J.  R.  623.)  The  vendor  of  a  chattel  is  not  a 
pompetent  witness  in  an  action  figainst  the  vendee  for  taking  it  away,  for  1m 
is  bound  to  warrant  the  title.  {Heermant»  v.  Vemoy^  6  J.  R.  5.)  When  a 
witness  has  a  direct  mteresl^  however  small,  in  the  event  of  a  cause,  be  out' 
not  be  admitted  to  testify  in  any  respect  in  &vor  of  such  interest  (Bvikr  t. 
Warren,  IIJ.  It  57 ;  see  Marg^aand  v.  WeM,  16  J.  B.  89.)  If  a  person  has 
given  a  bond  of  indemnity  to  the  pUuntiff  against  the  oosts  of  the  soit  he  m 
an  incompetent  witness  for  the  plaintiff  as  to  apy  point  arismg  on  the  trial 
of  the  causo— such  as  the  service  of  a  notice  on  the  defendant  to  produoe 
certain  papers  at  the  trial  Jh,  A  witness  holding  an  order  Irom  a  parlj, 
or  iiis  agent,  to  pay  him  a  certain  sum,  in  an  action  in  which  the  drawer  It 
plaintifl;  is  interested  m,  the  event  of  the  cause,  although  the  agent  baa  tiol 
aoceptad  the  order,  and  the  plaintiff  is  at  all  events  responsible  to  the  witnefl 
for  the.  amount  (Pqfton  v.  BoOeU,  1  Gal  R.  364.)  Where  a  wiAneo,  in  aiqr 
Stage  of  a  causes  in  law  or  equity,  discovers  himself  to  be  interested,  his  toBll- 
nony  may  be  rejected.  (Swift  y.  Dea%  6  J.  R.  623 ;  see  BomdCi  t£n,  y^Boftn^ 
26  Wen.  313.)  An  inhabitant  of  a  pUoe  is  incompetent  to  prove  a  common  ti^i 
of  fishery  in  all  the  inhabitants  of  that  plaoe.  {^(uxfimn  v.  Cantata,  2  J.  itITtf;.) 
£nt  such  anUihabitant  is  a  competent  witness  for  the  party  denying  the  ii|^ 
/  5. .  A  release  by  such  mhabitant,  either  to  the  opposite  party  in  the  soit,  or  to 
aaother  person,  of  his.nght  to  the  fishery,  is  inopeiative,  and  will  not  reatoni 
his.  competency.  /6.  A.  gave  a  deed  with  wananty  to  Bb,  and  afterward, 
by  another  deed  with  warranty,  conveyed  hind  a^joimng  to  0. ;  in  an  actiOQi 
in  which  the  question  was,  whether  the  bonnds  of  the  land  granted  to  BL  did 
|)ot.  extend  00  «0  tp  ipclnde  the  premises  gcaoled  to  0*,  A.  is  not  a  annpeteiBt 
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Staines  oould  be  made  responsible,  if  Burrougbs  shall  fail 
in  recovering  the  debt  of  Butler.    The  ajssignee  is  to  hare 


vitDeas  as  to  the  boundaries,  for  he  is  interosted  to  sapport  G.'s  title.  {Jacf> 
«m  ex  deixL  CaidweU  v.  ffaUenbeck^  2  J.  R.  394.)  If  the  interest  of  the  wit- 
oesB  arises  after  the  fact  to  which  he  is  called  to  testify  happened,  and  the 
interest  arises  firom  his  own  act,  without  the  privity  or  consent  of  the  party 
tatting  him,  such  an  interest  will  not  destroy  his  competency.  {Jackson  r. 
Jtumaei/f  Z  J.  G.  234.)  An  interested  person  and  even  a  party  are  competent 
to  prove  the  death  of  a  subscribing  witness  to  a  lease,  in  order  to  admit  of 
fleoondary  evidence.  {Jackam  r.  Bavis^  6  Cow.  123.)  It  seems  that  the  rea- 
son why  interest  in  the  witness  is  no  objection  in  such  a  case  is,  because  the  < 
dvidenoe  is  addressed  to  the  court  lb.  (!<;  J.  B.  193;  20  J.  R.  144.) 
if  a  witness  wHl  not  gain  or  lose  by  the  event  of  a  cause,  or  if  the  verdict 
toannot  bo  given  in  evidence  for  or  against  him  in  another  suit,  tlie  objection 
goes  10  his  credit  only,  and  not  to  his  competency.  ( Van  Nuya  r.  TerhuM^  3 
J.  0.  82.)  An  interest  in  a  cause  to  exclude  a  witness  must  be  direct  and 
oertain,  not  contingent ;  when,  therefore,  a  witness  had  the  promise  of  an 
order  fi»r  the  amount  in  controversy  when  recovered,  such  promise  was  held 
not  to  render  him  inoompetent  {Ten  Eyck  v.  BtU^  5  Wen.  65 ;  OuUer  y. 
BaHibttUf  3  HIU,  677.)  M.  bought  goods  representmg  hunself  to  be  acting  as 
the  agent  of  B.,  and  signed  a  note  for  the  price  in  B.'s  nama  The  goods 
were  afterward  seized  by  a  sheriff  in  virtue  of  a  ^  /a.  agamst  M. ;  where- 
upon the  vendor  brought  replcvm  for  them  against  the  sheriff,  alleging  that 
B.  never  authorized  the  purchase,  and  that  M.  had  obtained  them  by  fhiud. 
Held,  tliat  B.  was  a  competent  witness  for  the  vendor,  though,  at  the  time 
•he  was  called,  the  testunony  showed  him  prima  facie  liable  as  the  purchaser. 
{Cutter  ▼.  Baihbunj  3  Hill,  577.)  A  transfer  by  a  stockholder  of  his  stock  in 
•  an  incorporated  or  joint  stock  company,  passes  his  interest  to  the  purchaser, 
although  the  transfer  be  not  conformable  to  the  by-laws  of  this  company. 
And  after  such  transfer,  the  former  owner  is  a  competent  witness  for  the  de* 
ftndants  in  an  action  agafaist  the  company.  {OUbert  v.  Manchester^Iron  Oo,^ 
.*11  Wen.  627.)  A  party  having  no  fixed  legal  interest  m  the.  event  of  a 
'cause,  is  a  competent  witness,  although  ho  declares  himself  bound,  in  honor, 
to  afaare  hi  the  loss  which  may  be  secured  by  the  party  calling  him.  {Mbort 
▼.  Siteheoekf  4  Wen.  293.)  If  a  witness  be  called,  and  he  declares  himself 
interested  on  the  side  of  the  party  who  calls  hhn,  and  this  interest  be  so  dr- 
■  cunstanced  that  he  cannot  be  released  by  the  party  calling  him,  and  he  will 
ran  the  risk  of  the  bias  on  the  mind  of  the  witness,  then  he  ought  to  be  swora 
^the  Ihateee  of  Lanaingbwgh  v.  TTtZtord;  8  J.  B.  428.)  But  where  a  witness 
lutt  in  Oct  no  legal  interest  in  the  events  and  does  not  think  himself  legally 
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and  to  hold  the  premises  in  as  full  and  ample  manner  as 
the  assignor  held  and  enjoyed  the  same  nnder  and  by  vic- 


interested  in  the  event,  but  feels  himself  legallj  obligated  in  honor  to  Bhare 
in  the  loss,  if  any,  in  snch  case  it  has  been  decided  that  he  is  competent  and 
ought  to  be  sworn.    {OUpin  r.  Vtnceni^  8  J.  R.  220.)    So,  where  the  qnes* 
tibn  was  as  to  the  competency  of  the  witness  Hoid.    He  was  a  plaintiff  kl' 
the  judgment,  by  virtue  of  which  the  property  in  question  was  sold*,  hO'dai 
not  agree  to  indemnify  the  officer,  but  his  co-plaintiff  did,  and  he  felt  himself 
bound  in  honor  to  contribute  to  the  indenmity  of  the  sherifil    He  was  called 
to  support  the  regularity  of  the  sheriff's  sale.    If  that  it  was  hregular,  the 
sheriff  was  a  trespasser,  and  mig^t  be  made  liable  as  sndL    The  sheriff  bad 
his  remedy  against  B.,  and  the  witness  thought  himself  bound  in  honor  (bvt 
not  legaUy)  to  share  the  loss  with  B. ;  held,  that  he  was,  within  the  rulea  of^ 
the  cases  cited  above,  a  competent  witness^  and  should  have  been  sworn. 
He  had  no  fixed  interest  in  the  event  of  the  suit    {Moore  v.  ffikheoek,  4 
Wen.  292.)    A  debtor  .whose  title  to  lands  acquired  under  a  Judgment  and- 
execution  against  him  is  sought  to  be  recovered  by  a  pnicbas^,  is  intersatad, 
and  not  a  competent  witness  for  audi  purchaser,  ii^  an  actk>n  brought  ibr  Hm 
recovery  of  lands.    {Jackson  v.  Fieckf  4  Wen.  300.)    A  party  in  possession  of 
lands  is  a  competent  witness  for  a  plaintiff  in  an  action  involving  the  titie  of  -- 
sooh  lands^  although  he  admit  that  he  should  prefer  that  the  plaintiff  mig^t  - 
suoceed,  hoping  to  purdiase  fiom  him  on  better  terms  than  ftom  the  defead-  ^ 
aut ;  the  objection  is  to  his  credibility.    {Jadegcm  v.  Leek,  12  Wen.  106.)    A" 
mere  request  to  a  party  to  become  the  surety  of  a  third  person  in  respect  to  - 
th0  costs  of  a  suit,  without  an  offer  to  indemnify  against  risk,  is  enough'' 
to  render  the  person  making  such  request  an  incompetent  witness^  If- 
such  suretyship  be  assumed.    {Muiheran's  Executors  v.  QiUespie,  12  W«il  ^ 
349.)    Where  a  judge  at  a  trial  receives  the  testimony  of  a  witness^  who  is' 
ol^ted  to  as  incompetent,  upon  the  facts  already  proved,  reserving  the  - 
question  of  competency,  the  testimony  of  the  witness  thus  sworn,  de  hem  '• 
esse,  is  pot  to  have  any  weight  in  determining  his  competency;  but  fSaia  ■ 
must  be  referred  exclusively  to  the  other  evidence  given  in  the  conrse  of  th*  ^ 
trial    {MoU  v.  Eicks^  1  Cow.  614.)    In  an  action  against  two  defendants  one  > 
dies  after  the  suit  is  commenced ;  held,  that  the  son  of  the  deceased  party  ^ 
was  not  competent  to  become  a  wltnessi  although  the  death  of  the  father  was 
not  suggested  on  the  record ;  the  fact  bemg  proved,  the  mcompetency  of  the' 
witness  was  established.    {Sh^ftpard  v.  Ward^  8  Wen.  642.)    The  inclination   ' 
in  our  courts  has  been  "  to  confine  the  question  of  interest  within  strict  and 
precise  boundaries,  and  to  let  obligations  go  more  to  the  credit  than  to  the  ^ 
competency  of  witneases.'*    {Beebe  v.  Bank  of  N<^  Tn-k^  1  J.  R.  577 ;  IPJkm"  '*' 
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tue  of  the  mortgage,  giving  power  and  authority  to  receive 
the  money  secured  thereby  whenever  the  same  should  bo 
paid  by  Butler.  He  only  covenants  that  hehad  good  right 
to  assign  the  mortgage,  and  that  the  assignee  should  hold 
the  same,  subject  to  the  right  of  redemption ;  but  there  is 
no  covenant  that  anything  should  be  recovered  or  received 
imder  and  by  virtue  of  the  mortgage.  And  with  respect 
to  his  liability  for  costs,  it  does  not,  under  the  circumstances 
of  the  case  as  now  appearing,  present  that  certain  liability, 
if  the  decree  shall  be  in  favor  of  the  complainants,  so  as  to 
exclude  him  on  that  ground.  The  general  rule  is  to  look 
for  costs  to  the  party  beneficially  interested  in  the  subject- 

oU  V.  IMaon^  2  Cow.  189.)  If  a  witness  stands  in  that  situation,  that  which 
way  soever  the  suit  may  terminate,  he  will  be  equally  liablej  and  to  the  same 
extent^  to  the  losing  party,  he  is  admissible.  (Marquand  ▼.  Webb,  16  J.  IL 
89.)  Whore  a  witness  is  interested  against  the  party  oallin  ghim,  he  is  com- 
petent. (Surd  Y.  West,  7  Cow.  752.)  Where  a  witness  shows  his  interest 
on  his  voir  dire  arising  under  a  scaled  instrument,  and  by  parol  shows  it  at  the 
tame  time  discharged,  he  is  a  good  witness.  (Fanning  v.  Myers,  A.  K.  P.  47.) 
Where  the  interest  is  strictly  formal,  and  the  witness  cannot  be  benefited  or 
ix\}ttred  by  the  course  of  the  cause,  he  is  competent  {Main  v.  Kewson,  A. 
N.  P.  11,  n.  a.)  It  cannot  be  necessary  for  a  party  to  call  a  witness  who  is 
interested  against  him ;  but  if  he  elects  to  call  such  a  witness,  it  is  an  admis- 
fion  of  his  credibilitj,  and  the  other  party  may  examine  him  generally.  (For* 
iek  Y.  Jackson,  2  AVen.  166.)  It  is  the  constant  practice  of  the  Court  of  Chan- 
oeiji  where  suits  are  brought  for  distinct  causes  of  action,  in  which  a  witness 
may  be  interested  in  one  part  of  the  controversy  only,  to  permit  the  person  to 
bo  examined  as  to  that  part  of  the  controversy  in  which  he' has  no  interest 
Ih,  In  such  a  case,  in  a  court  of  common  law,  such  court  probably  would 
permit  him  to  be  sworn  specially,  on  the  application  of  the  party  who  could 
not  call  him  as  a  witness  generally.  lb.  Thus,  where  the  defendants  in  an 
ejectment  suit  having  called  P.  to  testify  in  relation  to  matters  in  which  they 
knew  his  interest  was  against  them ;  held,  that  they  were  precluded  from 
objecting  to  his  examination  by  the  other  party.  lb,  P.  was  directly  in- 
terested to  have  the  lessors  of  the  plaintiff  recover,  and  therefore  could  not 
originally  have  been  called  by  them  as  a  witness ;  but  being  called  and  ex- 
aomied  by  the  other  parfy  as  to  a  particular  fact,  the  court  decided  he  migllt 
be  examined  by  the  plaintiff's  counsel  gjgnerally.    Tb» 
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mal^r  of  the  suit,  and  that  party  is  manifestlj  Borroogha. 
in  this  case.  Had  the  assignment  of  the  mortgage  been 
known  to  the  complainants^  Sturges,  if  made  a  party,  would 
have  been  a  mere  nominal  party ;  and  if  circumstances 
shall  hereafter  ^^pear,  in  the  progress  of  the  cause,  which 
diall  be  deemed  sufficient  to  warrant  the  court  in  punish- 
t  ing  Sturges  with  costs,  this  ought  not  to  exclude  him. 
There  ought  to  be  a  legal  fixed  interest,  in  order  to  disqual- 
ify a  witness  ;(a)  a  remote  or  contingent  interest  affects  his- 
credit  only.(6)  The  bare  possibility  of  an  actbn  being 
brought  against  the  witness,  is  no  objection  to  his  compe- 
twcy.(c)  There  must  be  an  actual  existing  interest  at  the 
time,  to  disqualify  a  witness,  not  merely  one  that  is  expect- 
ant or  coixtingent.(i)  The  strict  rule,  as  laid  do\Ai  in  tfa0^ 
earlier  cases  on-  this  subject,  has  latterly  been  very  mudbt 
relaxed.  It  has  been  found  better  to  promote  Ae  ends  of 
justice  to  let  the  objection  go  to  the  credit,  and  not  to  the, 
competency  of  the  witness. 

Jodah  Sturges  is,  accordinglyj  deemed  &  competent  wiV 
ness,  and  entitled  to  be  examined  before  the  Master. 

(a)  10  Johna  21.  (6)  6  John.  206;  1  Id.  491. 

(e)  1  Term  Bep.  163.  (4  4  Teim  Bep.  17 ;,  6  Id.  197. 


TttB  Ukitjed  States  v.  Wm.  P.  Rathbqnk  and  otbcbb&. 

lIliHnfl^to  tM  bjr, jpi7,,aem!8d.bjr.  tbe  Oooatkintiotijof  ttie  United  Smm 
i«^r tbo  bwefltoC'tli^paKiies litigtttuig  in ooarti;of  juatioe, and  najjErbai^ 
wniped'.lQr'ttien). 

'W2l9i#TM>*a^iMk|ty  19  OQwdndodby  Usoini  mI^  and  hdd  to.llMr»trait«iti«B9» 
i<gMtarfiPKliie|%«QliiMMfeK^  not  ho  left  4lOttbifiil»  tat  ahmUd/iM^r 
«liA&a«p|i4akll7  iqn^Mf ;  anO".  every  reamiable  pnsmqptki^  wUl  b*  naii* 
l^puo8t  the  waiver,  eiti»cialiJr^iriifptitnAite»tOia.<»QStit^ 
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A  State' UHir  cannot  take  awaj  rights  and  privileges  secured  by  the  GoA^tQ- 

tkm  «Dd  laws  of  the  UnHed  Stotee. 
The  Constitution  and  laws  of  the  United  States  having  secored  to  parties  tbs' 

right  to  trial  of  issues  of  fiict  by  jury,  the  United  States  courts  cannot  d^ 

privo  tliem  of  that  right  by  referring  such  issues  to  referees.  , ' 

The  reference  act  of  Now  York,  is  not  at  variance  With  the  Constitution  ol' 

tfa«tSt«t& 

Thompson,  J. : — The  general  question  presented  by  the 
record  sent  up  from  the  District  Court  is,  whether  tha*^* 
court  had  authority  to  order  the  cause  to  be  referred  to  rel^ 
erecs.  It  has  been  uiged,  however,  on  the  part  of  the  d^ 
fendants  in  error,  that  this  general  question  does  not  Bece8« 
sarily  arise  in  this  case,  for  that  by  the  record  it  appeai» 
that  the  reference  was  by  consent  of  parties,  and  not  t^ead' 
of  the  court. 

If  such  be  the  fair  construction  of  this  record,  the  judg* 
ment  oughf  not  certainly  to  be  reversed.  For,  admitting^ 
the  court  had  no  authority  to  order  the  catise  referred,  yet^ 
there  can  be  no  doubt  this  could  be  done  by  the  consent  <^ 
parties.  It  is  not  a  question  of  jurisdiction,  but  sinrply 
whether  the  parties  will  waive  the  right  of  trial  by  jury|f 
and  rescHt  to  that  of  trial  by  referee&  The  right  of  tiiidP 
by  jury,  secured  by  the  Constitution  of  the  United  States^ 
is  for  the  benefit  of  the  parties  litigating  in  courts  of  justice^ 
and  is  a  privilege  they  may  dispense  with  if  they  choose. 
This  is  a  proposition  too  oleaj^  to  i^iaire  any  aigument  cv' 
authority  in  suj^rt  of  it;  but  if  any  was  wanted  itW 
found  in  the  case  of  The  Bank  of  Oohmtbux  v.  (5ifc«ty.(a) 

The  first  inquiry  then  is,  whether  it  is  &irly  to  be  in« 
feiredj  from  the  record,  that  the  reference  was  by  consent^ 
of  partie&    If  we  look  at  the  rule  of  court  by  which  the' 
le&mnce  was  (»:deied,  and  which*  comes  up  as  a  part  of  Ihi^" 
reeord  in  the  court  below,  it  will  be  seen  thal^e  emifle^vttV^ 

(o)  4  Wheat  235. 
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referred  on  the  application  of  the  defendants;  and  upon  no* 
tice  given  to  the  opposite  party  of  the  intended  motion; 
which  clearly  shows  a  hostile  proceeding,  and  is  at  war  with 
any  presumed  consent.  But  if  this  rule  is  not  to  be  taken 
|a8  a  part  of  the  record,  technically  considered,  still  it  appeara 
I  to  me  that  the  record  proper  d9es  not  show  such  consent 
on  the  part  of  the  plaintiff  below  as  to  preclude  them  &om 
taking  the  exception  here.  Whenever  a  party  is  concluded 
by  his  own  act>  and  held  to  have  waived  any  right  or  priv- 
ikge,  such  act  should  not  be  left  doubtful,  but  should  plainly 
and  explicitly  appear.  Every  reasonable  presumption 
should  be  made  against  the  waiver,  especially  when  it  re- 
lates to  a  right  or  privilege  deemed  so  valuable  as  to  be  se- 
cured by  the  constitution. 

The  record,  so  far  as  it  relates  to  the  record,  states  that^ 
"  It  now  appearing  probable  to  the  court  here  that  the  trial 
of  the  matters  aforesaid,  between  the  parties  aforesaid,  will 
require  the  examination  of  a  long  account,  it  is  therefore 
ordered  by  the  same  court  now  here,  that  the  matter  afore- 
s^d,  in  controversy  between  the  parties  aforesaid,  be  and 
.  the  same  are  referred,  according  to  the  statute  in  such  case 
made  and  provided,  to  J.  Q.  S.,  &c.,  referees  agreed  upon  and 
named  by  the  parties  aforesaid^  to  hear  and  examine  (he  mai' 
iers  aforesaid^  and  report,"  &c. 

The  statute  here  referred  to  in  the  record  must  be  the 
statute  of  the  State,  for  there  is  no  act  of  Congress  on  the 
subject ;  and  it  is  reasonable  to  conclude,  fix>m  this  form  of 
record,  that  the  State  practice  under  that  statute  has  been 
pursued  throughout ;  and  the  record  shows  no  more  than  that 
^  the  parties  agreed  upon  the  referees.  The  appointment  of  ret 
erees  was  necessarily,  in  order  of  time,  an  act  posterior  to  the 
Older  to  refer^  and  does  not  imply  an  assent  to  such  order. 
Bie  record  states  that  order  to  have  been  the  act  of  ihe 
oourt,  founded  upon  the  feet  that  it  appeared  probable  that 
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the  trial  of  the  matters  in  controversy  would  require  the 
examination  of  long  accounts,  and  not  upon  the  agreement 
or  consent  of  parties. 

The  examination  of  long  accounts  is  the  ground  upon 
which  a  reference  is  authorized,  imder  the  State  law ;  and 
it  Was  evidently  this  law  and  the  State  practice  under  it 
by  which  the  District  Court  was  governed.  That  law  could 
not,  however,  control  the  rights  of  parties  in  the  courts  of 
the  United  States,  and  take  away  privileges  secured  by  the 
Constitution  and  laws  of  the  United  States. 

I  think,  therefore,  that  the  plaintiffs  in  error  are  not  pre- 
cluded by  any  consent  thjey  have  given  to  the  order  of  ret 
erence,  from  raising  that  objection  here;  and  the  question 
is  open  for  consideration,  whether  the  District  Court  had 
authority  to  order  the  reference  against  the  consent  of  either 
party. 

The  convenience  and  utility  of  adopting  this  mode  of 
trial  by  referees,  where  the  controversy  involves  the  exam- 
ination of  long  accounts,  have  led  me  to  look  at  the  ques- 
tion with  a  wish  to  find  the  practice  sanctioned  by  the 
Constitution  and  laws  of  the  United  States,  but  have  not 
been  able  to  find  any  ground  upon  which  such  authority 
can  be  sustained. 

*  The  constitution(a)  declares  that,  in  suits  at  common  law, 
where  the  value  in  controversy  shall  exceed  twenty  dollan^ 
tiie  right  of  trial  by  jury  shall  be  preserved ;  and  no  fietot 
tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court 
of  the  United  States,  than  according  to  the  rules  of  the 
common  law.[l]     And  the  Judiciary  Act  of  1789(&)  pro- 

(a)  7  At.  Amendt  (6)  VoL  U,  L.  U.  S.  60. 

[I]  The  provisions  in  the  Constitution  of  the  United  States^  that  no  pecMn 
shall  be  deprived  of  his  property  without  due  proceas  of  law ;  that  private 
property  shall  not  be  taken  for  public  use  without  just  oompenaatlon ;  and  that 
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T^des  for  the  trial  ci  issues  of  &et  in  all  the  ooartB  of  ib^ 
United  States,  in  conformity  with  this  jHTOvision.  The 
ninth  section  dechu'es  that  the  trial  of  issaes  of  tact  in  ihe 
INstrict.  CoortS)  in  all  canses  except  civil  causes  of  admi- 
^ty  and  maritinie  jurisdiction,  shall  be  bj  jurjr.  Tbe 
twelfth  section  contains  the  like  provision  for  trials  in  thp 
pircuit  Courts :  ^^  I'he  trial  of  issues  in  fact  in  the  Circuit 
^urts,  shall,  in  all  suits,  except  those  of  equity  and  of  ad* 
^niralty  and  maritime  jurisdiction,  be  by  jury."  And  thp 
thirteenth  section  declares  that  the  trial  of  issues  in  fact  in 
the  Supreme  Court^  in  all  actions  at  law  against  citizeuB  of 
fi^  United  States,  shall  be  by  jury. 

These  provisions  are  too  plain  to  be  mistaken,  and  too 
|K39itive  to  be  disregarded.  If  the  power  to  order  a  cause 
Referred  to  referees  in  any  case  whatever,  is  possessed  by 
the  courts  of  the  United  States,  where  is  the  limitation 
ff[  that  power  to  be  found  ?  There  is  no  act  of  Congress 
pn  the  subject,  even  admitting  the  constitution  not  to  stand 
in  the  way  of  such  a  law.    There  is  no  law  restricting  this 

^^foits  at  law,  where  tbe  amount  in  controyenj  ezoeeda  $20^  the  trial  hf 
iuiyshall  be  preserved,  are  restrictive  only  upon  the  Qeneral  Government  and 
its  officers  (LivingsUmv.  Mayor  o/K.  Y^  8  Wen.  83.)  The  trial  bj  jniy,  se- 
aned  by  the  Constitution  of  this  State,  applies  only  to  cases  of  trials  or  i^snoa 
jifffifiX  in  ciyil  and  criminal  proceedings  in  courts  of  justice,  and  has  no  rclA- 
^(ftk  to  assessments  of  damages  of  the  owners  of  property  taken  fix*  streets  or  ■ 
^er  public  use.  The  mode  of  ascertaining  sudi  damages  belonging  to  the 
PiOgudature,  they  may  direct  the  assessment  by  a  jury,  or  by  commissioDenL 
fk.  The  words^  "  by  the  law  of  the  land,"  and  "  by  due  oonrse  and  proe— 
|lf  jaw,^'  contained  in  the  constitution,  import  a  uait,  trial  and  judgment,  af- 
fflffd^uf  to  the  pourse  of  the  common  law.  {liiyhr  y.  Por^,  i  Hill,  149.) 
The  Constitution  of  this  State,  (art  7,  s.  2,)  relating  to  the  right  of  trial  by 
Jury,  Ac,  has  no  reierence  to  proceedings  intended  merely  to  prevent  the 
commission  of  offences.  {Jh^  v.  The  People^  1  Hill,  355.)  A  statute  aii- 
tfiorizing  a  magistrate,  summarily  and  without  jury,  to  convict  ace  who  has 
Abandoned  his  family,  of  being  a  disorderly  person,  and  to  reqwre  from  fajm 
iuk^ties  for  ^ood  behavior.  Is  not  unconstitutional.    lb. 
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power  to  cases  involying  the  exammatiom  of  long  acoouats ; 
and  if  the  power  exists  at  all,  it  may  be  exerdsed  in  every 
-case,  and  the  trial  by  jury  abolished  by  the  courts. 

The  thirty-fouTth  section  of  the  judiciary  act,  which  do-  ^ 
clareSf  "That  the  laws  of  the  several  States,  except  where 
the  constitution,  treaties,  or  statutes  of  the  United  States  • 
shall  otherwise  require  or  provide,  shall  4^0  regarded  as 
rules  of  decisicm  in  trials  at  eommon  law  in  the  courts  of 
ihe  United  States,  in  oases  where  they  apply,"  has  no  ap- 
plication whatever  to  this  case,  so  as  to  require  the  adoptioa 
of  the  State  law  on  the  subject  (a)  And  that  law,  at  all 
events,  falls  within  the  excepted  cases;  the  Constitution 
&nd  kws  of  the  United  States  having  provided  for  trial  of 
issues  in  fact  by  jury,  instead  of  by  referees. 

How  fiup  this  view  of  the  case  may  affect  the  validity  of 
ihe  State  law  is  a  point  not  drawn  in  question,  or  intended 
lo  be  considered. 

Although  the  Constitution  of  the  State  of  New  York  se^ 
cures  the  trial  by  jury,(i)  it  is  a  modified  provision  not  at 
variance  with  the  reference  act ;  it  declares,  "  That  trial  by 
jury,  in  all  cases  in  which  it  hath  heretofc^re  been  used  in 
the  colony  of  New  York,  shall  be  established,  and  remaitt 
inviolate  forever."  And  references  were  authorized  under 
the  colonial  laws  as  early  as  the  year  1768.(c)[l] 

(aV  10  Wheat.  24;  Serg.  Con.  Law,  149.  150,  and  cases  there  dted. 

©  Ax.  41. 

(c)  See  VoL  II,  R.  L.  616,  xl,  and  Vol  U.  U.  S.  ed.  611 

[1]  The  right  to  refer  is  not  unconstitutlonaL  The  provision  in  the  Con- 
Btitution  of  the  United  States  relates  to  such  courts  only  as  fdt  under  the  an- 
ftority  of  the  United  States.  As  to  the  provision  in  the  ConstRution  of  th^ 
State,  requiring  that  "  the  trial  by  jury,  in  all  cases  in  which  it  has  been 
heretofore  used,  shall  remain  inviolate  forever,"  the  answer  is,  that  refei^ 
encos  were  sanctioned  by  statute,  and  practiced  by  the  ooarts,  long  befero 
fhe  adoption  of  the  constitution.    {Lee  v.  TOhtwn,  24  Wen.  337.)    At  aB 
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In  whatever  light  this  case  is  oonadered,  I  can  find  no 
groand  upon  which  the  order  of  the  District  Gonrt,  refer- 
ring the  cause  to  referees  for  trial,  can  be  sustained.  The 
judgment  must^  accordingly,  be  reversed,  and  a  venire  de 
novo  issued  returnable  in  this  court 

eventSi  it  is  too  lata  to  object  on  the  groand  of  unoonstitutionalty,  when  the 
parties  have  mutually  consented  to  the  reference  in  writing.  Jb.  A  refer- 
ence can  be  had  only  in  cases  of  accounts  existing  between  the  paitiee;  to- 
tions  of  tort  are  not  referable.  {SUmser  v.  Bedfidd^  19  Wen.  21.)  Wbmt 
an  action  of  tort  is  referred,  and  a  report  obtained,  the  plaintiif  cannot  enter 
a  role  for  judgment  thereon,  unless  expressly  authorized  by  the  rule  of  refer- 
ence ;  nor  will  the  court,  in  an  action  of  tort,  review  the  doings  ef  the  refer- 
ees, lb.  If  the  trial  requires  the  examination  of  a  long  account  between 
the  parties,  although  the  action  be  covenant,  it  seems  a  reference  would  be 
ordered.  (Tiiomas  v.  i2ea5,  6  Wen.  603.)  In  cross  actiona  and  cross  appli- 
cations for  a  reference,  a  joint  reference  will  be  made,  and  the  referees  au- 
thorized to  hold  their  mcetmgs  so  as  to  accommodate  the  parties.  (Hari  t. 
TroUer^  4  Wen.  198.)  In  an  action  upon  a  policy  of  insurance,  if  the  defend- 
ants admit  their  liability  for  the  loss,  and  the  controversy  relates  only  to 
items  of  injury,  and  the  amount  of  loss  sustained  by  the  assured,  the  oomt 
will  refer  the  matter  to  referees  to  adjust  the  amount.  (SamJbk  v.  The  ife- 
chartics  Fire  Ina.  Co,j  1  Hall,  560.)  In  mixed  questions  of  law  and  fect^ 
where  long  accounts  are  involved,  it  is  the  practice  of  the  court  to  hear  the 
cause  until  the  questions  of  law  are  disposed  o{  and  then  refer  the  acoounti 
to  referees.    lb. 


Ogden  v.   Strong,  Administrator  of  B.  W.  Hop&ns, 


The  fundamental  rule  m  construing  statutes,  is  to  ascertain  the  intention  of 
the  Legislature.  It  is  only  in  statutes  of  doubtful  meaning  that  courts  are 
autliorized  to  indulge  coi^ectures  as  to  the  intention  of  the  Legislature,  or 
to  look  to  consequences  in  the  construction  of  a  law.  When  the  meaning  is 
plain,  the  act  must  be  carried  into  effect,  or  courts  would  be  assuming  leg^ 
Uative  authority. 

In  the  construction  of  a  statute^  every  part  of  it  must  be  viewed  in  oonnectioa 
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with  the  wbde,  so  as  to  make  all  the  parts  hannonize  if  practicable,  and 
give  a  sensible  ^nd  intelligible  effect  to  each ;  nor  should  it  be  presumeid 
that  tho  Legislature  meant  that  any  part  of  the  statute  should  be  without 
meaning,  or  without  force  and  effect. 

^e  doctrine  held  by  English  writers  that  tlie  title  of  an  act  is  no  part  of  it, 
because  added  by  the  clerk^  does  not  apply  in  the  United  States,  where  the 
Legislature  makes  the  title.  But  even  though  the  title  may  not,  strictly 
speaking,  be  a  part  of  the  act,  yet  it  may  serve  in  doubtfld  cases  to  explain 
and  show  the  general  purport  of  tho  act,  and  the  inducement  which  led  to 
its  enactment 

Wbeie,  therefore,  the  title  of  an  act  of  Congress  directmg  moneys  to  be  paid 
ont  of  the  treasury  to  a  widow  and  her  children,  was  entitled  "  An  Act  fbr 
the  relief  of  the  widow 'and  children  of  B.  W.  H.,"  and  there  was  nothing 
in  the  act  fhim  which  a  trust  could  &lrly  be  raised,  nor  any  intimation  that 
the  appropriation  was  intended  for  any  other  than  their  own  private 
benefit^  it  was  held  that  the  moneys  must  be  considered  as  given  to  the 
widow  and  ohildren  in  their  own  rig^t^  and  not  as  assets  to  go  to  the 
creditorsofB.  W.  H. 

If  a  statute  admit  of  a  construction  which  will  give  effect  and  operation  to 
every  part,  it  ought  never  to  be  so  construed  as  to  draw  after  it  unneces- 
sary and  superfluous  provisbns. 

The  oomplainant  filed  his  bill  against  the  defendant,  to 
recover  moneys  paid  by  him  as  surety  for  B.  W.  Hopkins, 
upon  custom-house  bonds,  judgments  having  been  obtained 
against  him  by  the  United  States  on  such  bonds.  The  bill 
was  founded  upon  an  appropriation  made  by  Congress  un- 
der an  act  of  Congress  of  February  11,  1880,  by  which 
$18,220  were  directed  to  be  paid  to  the  widow  and  chil- 
dren of  B.  W.  Hopkins ;  and  the  great  question  in  the  case 
was,  whether  this  was  to  be  considered  as  given  to  them 
in  their  own  right,  or  a3  assets  to  go  to  the  creditors  of  B. 
W.  Hopkins. 

THOMPSON,  J.: — ^The  complainant  filed  his  bill  for  the 
purpose  of  reimbursing  himself  out  of  a  specific  appropri- 
ation by  Congress,  for  payments  made  by  him  as  a  surety 
of  Benjamin  W.  Hopkins   upon   certain  custx>m-house 
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bottdfi,  which  pajmeatB  waie  made  upon  judgmexilB  leeov* 
€red  against  him  upon  sueh  bonds.  The  bill  sets  out  spe- 
cially the  bonds  and  judgments,  and  the  payments  made 
by  the  complainant — ^all  which  are  not  draied  by  the  «si* 
j3wer.  The  bill  also  sets  out,  at  large,  the  act  of  Congress 
by  which  the  appropriation  is  made,  and  claims  that  this  ia 
a  fund  belonging  to  the  estate  of  Benjamin  W.  HopkinS| 
and  out  of  which,  the  complainant  alleges,  he  is  entitled  to 
have  satisfaction  for  the  advances  made  by  him  as  surety  of 
B.  W.  Hopkins ;  and  that,  under  the  laws  of  the  United 
States,  he  is  a  preferred  creditor. 

The  answer  does  not  deny  any  of  the  material  all^ataons 
ijx  the  bill,  except  that  which  relates  to  the  liability  of  this 
fiiud  to  the  payment  of  any  claim  against  the  estate  of  Ben* 
jamin  W.  Hopkins,  but  sets  up  that  the  appropriation  was 
made  for  the  use  and  benefit  of  the  widow  and  children  of 
B.  W.  Hopkins,  and  not  in  trust  or  for  the  use  and  benefit 
of  any  other  person.  In  the  aigument  at  the  bar,  several 
objections  have  been  taken  to  the  mode  and  manner  in 
which  relief  has  been  sought,  even  if  any  relief  can  be  ob- 
tained  These  may,  however,  be  considered  as  mere  for- 
mal objections,  not  involving  the  substantial  merits  of  the 
case,  and  would  not^  if  well  founded,  put  an  end  to  the 
<»iu8e.  I  shall,  therefore,  pass  them  by,  and  proceed  at  oneo 
to  the  merits  of  the  case ;  and  this  depends  entirely  upon 
the  construction  of  the  act  of  Congress  which  is  set  out  ait 
large  in  the  bill.  It  is  entitled  "  An  Act  for  the  relief  of 
the  widow  and  children  of  Benjamin  W.  Hopkins,"  and  is 
as  follows :  ''  Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  America,  in  Con* 
gress  assembled,  that  the  Secretary  of  the  Treasury  be,  and 
he  is  hereby  authorized  and  directed  to  pay  out  of  any 
moneys  in  the  treasury  not  otherwise  appropriated,  to  Har> 
riet  Strong,  widow,  Edwin  W.  Hopidns  and  Maria  A.  Hop- 


OF  TBS  UNITED  STATES.  .     ^87 

Qgdon  V.  Strong. 

kioa,  children  of  BeBJamin  W.  Hopkins,  decea3ed,  the  sum  of 
(18,270,  being  for  damages  sustained  by  the  said  Benjamin 
W.  Hopkins,  in  consequence  of  the  government  failing  to 
furnish  an  engineer  to  lay  out  the  fort  at  Mobile  Pointy  at 
the  time  the  contract  commenced."  To  which  a  proviso  is 
added,  deducting  therefrom  $1,762  81,  the  amount  of  three 
judgments  recovered  against  Benjamin  W.  Hopkins  and 
}m  sureties  upon  custom-house  bonds. 

The  construction  of  this  act  is  certainly  not  free  from 
doubt  The  great  fundamental  rule,  in  construing  statutes, 
is  to  ascertain  the  intention  of  the  Legislature.  It  is  only 
in  statutes  of  doubtful  meaning  that  courts  are  authorized 
jk)  indulge  conjectures  as  to  the  intention  of  the  Legislature, 
or  to  look  to  consequences  in  the  construction  of  a  law. 
Where  the  meaning  is  plain,  the  act  must  be  carried  into 
effect  by  courts  of  justice,  or  they  would  be  assuming  legis- 
lative authority.  It  is  a  general  rule  of  construction,  that 
every  part  of  a  statute  must  be  viewed  in  connection  with 
tJxe  whole,  so  as  to  make  all  the  parts  harmonize,  if  practi- 
cable, and  give  a  sensible  and  intelligible  effect  to  each.  It 
Qught  not  to  be  presumed  that  the  Legislature  intended  any 
part  of  the  statute  should  be  without  meaning  or  without 
fyfCQ  and  effect  It  is  observed,  by  the  learned  Mr.  Dane, 
jin  his  Abridgment  of  American  Law,(a)  that  it  i?  said,  in 
many  English  books,  that  the  title  of  a  statute  is  no  part 
q£  it,  because  the  clerk  adds  it ;  but  that  this  reason  does 
npt  hold  in  the  United  States,  where  the  Legislature  makes 
tiie  title  as  much  as  the  preamble  or  body  of  the  statute. 
But  although  the  title  m^y  not,  strictly  speaking,  be  any 
p^  of  the  act,  yet  it  may  serve,  in  doubtful  cases,  to 
wplain  and  show  the  general  purport  of  the  act,  and  tha 
inducement  which  led  to  the  enactment    It  is  said,  by  the 

(a)  YoL  VI;  (98,  art  5,  eea  IL 
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Supreme  Court  of  the  United  States,  in  the  case  of  Fisfiar 
V.  Bltghtj{a)  that  the  title  of  an  act,  when  taken  in  connee- 
tion  with  other  parts,  may  assist  in  removing  ambiguities 
where  the  intent  is  not  plain ;  for,  where  the  mind  labors  to 
*  discover  the  intention  of  the  Legislature,  it  seizes  eveiy- 
'  thing — even  the  title — from  which  aid  can  be  derived. 
The  title  of  the  act  in  this  case  may  afford  some  aid  in 
judging  whether  the  appropriation  was  intended  for  the 
private  benefit  of  the  widow  and  children  of  B.  W.  Hop* 
kins,  or  to  constitute  a  part  of  his  estate,  and  to  be  ap- 
plied to  the  payment  of  his  debts.  If  the  former 
was  the  object  and  purpose  of  the  law,  it  is  in  harmony 
with  the  title ;  but  if  the  latter  was  the  intention,  there 
could  be  no  propriety  in  calling  it  an  act  for  the  relief  of 
the  widow  and  children  of  B.  W.  Hopkins.  Such  a  dtle 
would  be  at  war  with  the  enacting  clause ;  it  should  have 
been  an  act  for  the  relief  of  the  creditors  of  B.  W.  Hopkins, 
and  the  fond  would  probably  have  been  placed  in  the 
hands  of  his  personal  representatives.  The  bill  alleges 
that  B.  W.  Hopkins  died  insolvent,  and  this  is  not  denied 
in  the  answer.  Whether  this  fact  was  known  to  Congress 
does  not  appear  from  the  act  itself,  but  the  fact  is  pretty 
clearly  to  be  inferred  from  the  petition  upon  which  the 
law  was  passed ;  and  as  it  is  expressly  alleged  in  the  bill,  it 
is  no  more  than  reasonable  to  conclude  that  the  law  was 
passed  with  full  knowledge  of  this  fact,  and  would  have 
been  so  filmed  as  t9  meet  such  a  state  of  things,  if  it  had 
been  intended  that  it  should  be  considered  a  part  of  B.  W. 
Hopkins'  estate.  The  doubt  which  is  thrown  upon  the 
f  construction  of  this  act  arises  from  the  statement  which  it 
contains  as  to  the  consideration  upon  which  the  appropria- 
tion is  made,  viz.,  for  damages  sustained  by  Hopkins  by 

(a)  2  Gnuudi,  S8S. 
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x^ason  of  the  non-fulfilment  of  the  contract  between  him 
and  the  government.  Had  this  been  omitted,  the  act  wonld 
clearly  have  admitted  of  no  other  construction,  than  that 
the  appropriation  was  intended,  as  indicated  by  the  title, 
for  the  relief  of  the  widow  and  children  of  B.  W.  Hopkins ; 
not  only  the  title  of  the  act  shows  the  money  was  intended  * 
for  the  private  benefit  of  the  widow  and  children,  but  it  is 
given  to  them  by  name,  without  any  words  from  which  a 
trust  can  fairly  be  raised,  or  the  least  intimation  that  it' was 
intended  for  any  other  than  their  own  private  benefit 
The  consideration  or  inducement  upon  which  the  act  is 
alleged  to  have  been  passed,  being  the  damages  sustained 
by  Hopkins,  certainly  aflford  some  strong  equitable  grounds 
for  concluding  that  the  money  ought  to  have  been  applied 
to  the  general  benefit  of  Hopkins'  estate.  But  this  was  a 
question  resting  with  Congress,  and  wiU  not  authorize  the 
court  so  to  consider  it,  unless  such  is  the  construction  war- 
ranted by  the  act ;  and  it  appears  to  me  that  this  circum- 
stance is  not  sufficient  to  outweigh  other  parts  of  the  act 
indicating  an  intention  of  a  personal  benefit  to  the  widow 
and  children.  This  may  well  be  considered  as  thrown  in 
tor  the  purpose  of  showing  it  was  not  a  mere  donation 
without  any  consideration,  but  founded  upon  a  just  claim. 
Suppose  there  had  been  no  debts  due  &om  Hopkins,  and 
he  had  left  other  children  than  those  named  in  the  act^  if 
this  money  constituted  a  part  of  Hopkins'*  estate,  such  other 
children,  in  the  case  supposed,  would  come  in  for  their  dis- 
tributive share ;  but  I  apprehend  the  act  would  not  admit 
of  such  construction.  The  petition  upon  which  the  law 
was  passed  is  made  a  part  of  the  answer ;  and  if  we  look  to 
the  fects  there  stated,  satisfectory  reasons  appear  foi  limit- 
ing the  appropriation  to  the  personal  benefit  of  the  widow 
and  children.  The  petition  states,  that  it  was  required  on 
the  part  of  the  United  States,  in  order  to  enable  them  to 
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tem^0t  the  contract  witSi  Hopkina  to  Hawkins^  &sA  Aef" 
eliotild  relinqtu^  lier  claim  to  certain  property,  which  A^ 
accordingly  did;  that  she  was  to  have  received  therefi)r, 
j&otti  Hawkins;  for  the  benefit  of  heiself  and  children  $20,- 
000>  no  part  of  which,  however,  had  been  paid  her ;  and 
that  she  and  her  children  have  been  left  wholly  destitute. 
As  this  relinquishment  was  at  the  instance  of  the  United* 
States,  it  furnished  some  equitable  considerations  for  com* 
pensating  her  in-  part^  at  least,  for  the  injury  ^e  had  ^m^ 
tained^ 

The  proviso  in  the  ^ixft  requiring^  certain  debts  due  to  th^> 
United  States^  to  be  deducted  from  the  apprc^riation^  goes 
in  6ome  measure  to  corroborate  and  strengthen  the  con^ 
struciaon,  that  the  money  was  intended  for  the  private  ben« 
efit  of  the  widow  and  children ;  for,  if  it  constituted  a  pari- 
of  tlie  estate  of  Hopkins,  and  he  died  insolvent,  the  United^ 
States,  by  this  existing  law,  would  be  entitled  to  priority  ci 
satisfaction,  and-  the  proviso  would  be  superfluous;  and  a 
statute  ought  never  to  be  so  construed  as  to  draw  after  ifr^ 
such  <3onsequenoes,  if  it  will  admit  of  a  construction  which' 
gives  eflect  and  operation  to  ev^ry  part.  Such  must  be 
presumed  to  have  been  the  intention  of  the  Legislature^ 
and  not  that  any  unnecessary  and  superfluous  provision* 
had  been  made^  Upon  the  whole,  although  the  daisi  cf 
the  compUdnant  is  suj^rted  by  many  equitable  considei^ 
ations,  we  cannot  sustain  it  upon  what;  we  think  is  the 
&ir  construelion  oi  the  act  upon  which  it  rests.  The  IhH^ 
musty  acootdinglji;  be  dismissed  with  cofits. 
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Mathis  Lane  v.  Tho^ias  W.  Ludlow,  Administratoi^. 
&c.  Robert  B.  Dour  v.  The  Same.  Robert  Wilson 
V.  The  Same.  William  Hamilton  v.  The  Same. 
Owen  Reddy  v.Tre  Same.  Thomas  McSorly  v. 
The  Same. 

Where  complete  justice  can  be  done,  Courts  of  Equitj  wilji  protect  an  equita- 
ble right  against  a  strict  technical  legal  right  Tlierefore,  though  a  judgr 
ment  obtained  subsequent  to  a  contract  for  tlie  sale  of  land,  in  a  strict  logalf 
view  of  the  case,  becomes  a  lien  on  the  land,  yet  if  justice  can  be  done  both< 
to  the  judgment-creditor  and  the  purchaser,  equity  will  control  the  efiioofe 
of  the  judgment  so  as  to  protect  the  equitable  right 

!I1ie  view  which  Courts  of  Equity  take  of  agreements  to  sell  land  ia^  that  the- 
aeller  becomes  a  trustee  for  tlio  purchaser. 

A  valid  contract  for  the  sale  of  land,  bonafide^  made  for  a  valuable  conaidei»> 
tion,  vests  the  equitable  interest  in  tbe  vendee  from  the  time  of  the  execu* 
tion  of  the  contract,  although  the  money  is  not  paid  at  that  time ;  and  ai 
judgment  obtained  by  a  third  person  against  the  vendor  between  the  timet 
of  the  making  of  the  contract  and  the  payment  of  the  money,  cannot  im^ 
pair  or  defeat  the  equitable  interest  thus  acquired  by  the  vendeew 

Whero  a  valid  agreement  for  the  sale  of  lands  had  been  made  between  A..aiid' 
B.,  and  A.  had  taken  possession  of  the  land  and  made  valuable  improve- 
ments thereon,  but  beforo  any  part  of  the  consideration-money  had  been  paid^ 
er  deed  executed,  C.  obtained  a  judgment  against  B. ;  upon  a  bill  filed  by  A.,, 
to  obtain  an  injunctioa  lo  restrain  C.  fh>m  proceeding  to  obtain  satis&ction- 
of  his  judgment,  it  was  held,  that  as  the  purobase«money  had  not  been  paid^ 
and  it  did  not  appear  but  that  the  sale  was  for  the  full  value  of  the  laad^ 
and  the  judgment-oroditor  would,  therrforo,  be  equally  benefited  by  taking 
the  purchase-money,  as  he  would  be  by  executing  the  judgment^  upen  A^'a^ 
paying  into  court  the  purchase-money  and  interest,  he  ^\'Ou]d  be  entitled  >ta 
protection  agahast  the  judgment,  and  a  perpetual  ij^junctJonwae  gvantc4r 
aooordui^y.  I 

Thompson,  J. : — ^The  material  filets  in  each  of  these  casesi. 
flo  &c  as  the  questionsi  now  before  the  court,  axe;  involvedi 
asa  essentially  the  sama    The  bills  are  filed  tdr  obtain  in- 


592  CIEOmT  COURT 


Lane  r.  Ludlow,  etc:,  eta 


junctions  to  restrain  tlie  plaintiff  from  proceeding  at  law, 
on  executiftis  to  obtain  satisfciction  of  a  judgment  recovered 
by  the  defendant's  intestate  against  William  Bayard,  out 
of  certain  lands  in  the  possession  of  the  complainants,  and 
which  they  had  purchased  of  William  Bayard  before  the 
judgments  were  obtained,  though  the  deeds  were  not  exe- 
cuted until  afterwards.[l] 

[I]  Judgment  liens  are  matters  purely  legal,  and  depend  upon  statutory 
provisioDS.  If  such  liens  fiul  at  law,  they  cannot  be  extended  in  equity.  * 
{Douglass  v.  HusUmy  6  Hammond,  162.)  A  judgment-creditor  acquires  no  lien 
in  equity  upon  the  choses  in  action  of  his  dehtor,  until  a  bill  is  filed  to  charge 
th^n.  The  oldest  equity  is  always  preferred.  Tb.  A  payment  on  a  judg- 
ment discharges  the  lien  on  the  land  to  the  extent  of  the  payment,  and  the 
lien  cannot  be  restored  by  any  subsequent  agreement  between  the  parties. 
(De  La  Vergne  v.  JSuerton,  1  Paige,  181.)  Where  there  are  several  judgment- 
KH^itors,  and  the  land  is  sold  under  a  prior  mortgage,  the  holder  of  the  eldest 
Judgment,  as  agamst  the  others,  has  no  greater  lien  upon  the  surplus  moneys^ 
than  he  had  upon  the  equity  of  redemption  before  the  sale.  Ih,  The  old 
statute  relating  to  the  lien  of  judgments,  and  the  provisions  upon  the  same 
subject  in  the  revised  statutes,  are  substantially  the  same ;  and  under  the  old 
law,  a  senior  judgment  loses  its  lien  at  the  expiration  of  ten  years,  as  to  all 
Judgments  recovered,  or  mortgages  given  in  the  meantime,  and  after  that 
period  it  becomes  a  junior  judgment  {Mower  v.  Kip^  2  Edwards,  165.)  A 
revival  by  scire  facias  is  of  no  effect  to  save  it  from  the  operation  of  the  stat- 
ute, and  it  creates  no  new  lien  ex^pt  for  the  costs  of  the  proceedings.  Ih. 
Although  a  judgment  be  ten  ydars  old,  yet,  as  to  an  assignment  for  the  bene- 
fit of  creditors  made  afterward  by  the  debtor,  it  retains  its  priority ;  the  as- 
signee not  being  a  purchaser,  nor  the  assignment  an  encumbrance,  within  the 
meanhig  of  the  statuta  Ih.  Judgments  do  not  bind  lauds  after  twelve 
months  from  the  date,  unless  execution  be  taken  out  within  that  time,  or  an 
entry  of  tiegit  be  made  on  the  record.  (Eppes  v.  Randolph^  2  Call.  125.)  If 
several  creditors,  by  judgments  of  different  dates,  resort  to  a  Court  of  Equity 
for  satisfaction  out  of  an  equitable  interest  of  then*  debtor  in  real  estate,  they  ' 
ar^  to  have  satis&ction  out  of  the  fund  according  to  the  order  of  their  judg- 
ments in  pomt  of  time,  the  elder  being  entitled  to  priority  over  the  younger. 
(Eaieys  v.  WiHUains,  1  Leigh,  UO.)  In  equity,  judgments  are  liens  on  the 
whole  of  the  equitable  estates  in  lands,  so  that  not  a  moiety  only,  but  the 
whole  fund,  is  flr^t  to  be  applied  to  satisfy  the  elder  judgment,  and  not  a 
moiety^only,  but  tlio  whole  of  the  residue  is  then  to  be  applied  to  sati8l)r  the 
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It  is  admitted  that  such  oontracts  were  made  between 
Bayard,  or  his  agent,  and  the  purchasers,  as,  together 

younger  judgment  IK  Whether,  if  there  be  two  judgments  of  different 
dates,  and  elegUs  on  each,  and  a  moiety  of  the  debtor's  knd  be  extended  on 
the  elder,  the  whole  instead  of  half  only  of  the  other  moiety  be  not  properly 
extendible  on  the  younger  judgment;  qtusre,  lb.  A  judgment  has  rela- 
tion to  the  first  day  of  the  term  at  which  it  is  rendered,  and  this  relation  is 
allowed  in  equity  as  well  as  at  law.  (OimUs  v.  Walker^  2  Leigh,  263 ;  Mw 
tual  Assurance  Society  t.  Stanard^  4  Hun£  639.)  A  judgment-creditor  has  a 
lien,  in  e<iuity,  on  the  equitable  estate  of  the  debtor,  in  like  manner  as  he 
has  a  lien  at  law  on  his  legal  estate.  Ih.  A  jud^ent  is  obtained  against 
a  debtor,  and  then  the  debtor  aliens  his  lands  to  divers  alienees,  by  divert 
conveyances :  held,  all  the  debtor's  lands  in  the  hands  of  the  several  alienees 
are  aliice  liable  to  the  judgment-creditor,  and  the  lands  in  the  hands  of  tha 
several  alienees  must  contribute  pro  rata^  to  satisfy  the  judgment  (JBSstwrfey 
V.  Biiyookey  4  Munf.  426.)  The  proceeds  of  mortgaged  lands  sold  under  a  do* 
ctee  of  foreclosure  will  be  first  applied  to  the  payment  of  incumbrances  ex- 
isting prior  to  such  mortgage,  as  a  prior  judgment  (BsC  v.  Broum^s  adm*r^ 
3  Ha^.  ft  Johns.  484.)  The  lien  of  a  judgment  on  the  lands  of  a  party,  re- 
lates back  to  the  conmiencement  of  the  term  when  it  was  obtuned.  {MuhuU 
Assurance  Society  v.  Stewart  et  a2.,  4  Munf  539,  641.)  The  lien  of  a  judg* 
ment  is  good  for  the  interest  which  may  accrue  on  it,  as  well  as  for  the  prin- 
cipal debt  {Sims  et  alv.  Campbell  et  al,  I  M'Gord's  Ch.  Rep.  66;  S.  F^ 
Winsbw  V.  Ancrum^  1  M*Cord'8  Ch.  Rep.  106.)  But  a  judgment  is  no  lien 
upon  money.  {Rees  v.  Span,  1  M'Cord's  Ch.  Rep.  161)  Judgments  do  nd 
take  priority  of  prior  unrecorded  mortgagee  (HampUm  v.  Leoy,  1  MKJord'i 
Ch.  Rep.  107,  114.)  The  revival  of  a  judgment  by  scvre  facias  withm  ten 
yean  after  docketing  thereof;  will  not  continue  or  extiend  the  lien  of  the 
judgment  boyond  the  ten  years,  as  against  purchasers -or  encumbrancen 
whose  rights  accrued  subsequent  to  the  entry  of  the  original  judgment 
{Mower  v.  Kip,  6  Paige,  88.)  A  judgment  recovered  in  the  District  or  Ghxmit 
Oourt  of  the  United  States  for  tlie  northern  or  southern  district  of  New  York, 
is  a  lien  upon  lands  throughout  the  State,  for  the  term  of  ten  years  fix>m  the 
time  of  docketing  such  judgment^  in  conformity  to  the  local  law  of  this  State, 
(ManhaMan  Co.  v.  Evertsan,  6  Paige,  467.)  It  seems  that  a  judgment  in  &vor 
of  the  United  States,  recovered  in  one  of  the  federal  courts  out  of  the  State 
of  New  York^  is  not  a  lien  upon  lands  with  the  State,  althou|;h,  by  a  law  of 
the  United  States,  an  execution  upon  such  judgment  may  bo  issued  againsi 
the  defendant's  property  in  any  State.  lb.  A  judgment  continues  to  be  • 
lien  on  real  estate  afiier  the  expuution  of  the  ten  year%  as  against  the  dft* 
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with  the  part  performatice  on  the  pan  of  the  purchasers, 
by  taking  posaeasion  and  making  valuable  improvements, 

tadimt  in  tbe  judgment,  or  his  gnntee,  without  Talaable  ociiaideratioii,  hot 
BOt  68  against  b<ma  fide  porcbasen  or  eneambrancon.  {Mohawk  Batik  r. 
AtmUeTy  2  Paige,  54.)  tn  chaooeiy,  the  general  Uen  of  a  judgment  is  con- 
trolled foj  equity,  so  as  to  protect  the  rights  of  those  who  are  entitled  to  an 
aquitable  interest  hi  the  lands  or  in  the  proceeds  thereoC  ( White  v.  Oarpea- 
In-,  2  Paige,  217.)  A  party  who  has  a  specific  equitable  lien  on  real  property, 
•r  the  proceeds  tfaereoi;  is  entitled  to  a  preference  over  the  general  lien  of  a 
dwdttor  under  a  subsequent  judgment  Jb,  A  judgment,  as  soon  as  it  is 
docketed,  becomes  a  gmreral  lien  at  law  on  all  the  real  estate  of  tbe  debtor, 
aottmly  against  himselt  but  also  against  all  otiiers  d^viug  title  through  or 
VBcler  him,  subseqaeut  to  sndi  judgment  (Jforrif  t.  MowtU,  2  Paige,  586.) 
Hie  lien,  however,  may  in  some  oases  be  displaced  by  the  execution  of  « 
power  'vhidb.  overreaches  the  judgment  lb.  But  if  a  purchaser,  acquiring 
» title  under  the  execution  of  such  power,  has  notice  tliat  the  power  » im- 
properly or  inadequately  executed,  a  Ooort  of  Chancery  will  enforoe  the  fiea 
of'  tfae  judgment  as  against  audi  title.  lb.  So  tbe  lien  of  a  judgment  ns^ 
be  reraored  by  a  decTBe  of  the  Court  cf  Chanoeiy,  ^liiere  the  judgBNoft 
debtor  holds  tiM  legal  estate  In.  the  land  merely  as  a  naked  trustee  for  an- 
other, or  where  there  is  a  subsisting  equitable  daim  against  the  premiafls 
wUch  is  prior,  in  point  of  time,  to  the  lien  of  the  judgment  J  b,  Tbe  Men 
of  a  judgmentrcreditor  upon  the  lands  of  his  debtor,  is  subject  to  all  equilioB 
wUch  existed  in  (kror  of  third  persons  against  sodi  lands  at  the  timo  cf  Ite 
fseovory  of  the  judgment  {Kiergted  v.  Avery^  4  Paige,  9.)  The  Coait  of 
Chanceiy  will  protect  the  equitable  rights  of  third  persons  against  tbe  logol 
lien  of  a  judgment,  and  wiQ  limit  such  Uen  to  the  actual  interest  whidi  tbo 
judgment  debt  has  in  the  estate.  /&  A  jo^ment  at  law  is  not  a  lisa  apstt 
mmen  oquitid>le  interBSt  in  bod.  {Bo^art t.  Bsrry,  1  Johns.  Oh.  Repi  a ; 
Ai*.,  It  Johns.  Bep.  350 ;  A  C  on  appeal)  A  sale  under  a  second  or  ]■• 
itor  judgment,  is  not  of  Itself  a  waiver  of  the  plaintiir'B  rigixts  under  the 
flrtt  or  elder  judgment  (ShaboeU  v.  Jfarroy,  1  Johns.  Ch.  Rep.  512.)  Aad 
where  the  pUintiff  was  present  at  the  sale,  and  was  sflent  as  to  the  oldsr 
jdigment^  tins  wasi»t  considered  as  amountmg  to  a  fhnd  on  a  purehsscrat 
llw  sale,  potlmdarly  where  that  purchaser  hod  actual  notice  of  the  misliiiwi 
oTIhooIder  judgment  /A  A  judgment,  after  the  original  debt  has  been 
fidly  pdd,  cannot  be  kept  on  foot  to  cover  new  and  lUstinct  engvgemenlabo* 
Iwoenthe  parties.  (TVoopv.  Wood,  4  Johaa  Ch.  Rep.  i47.)  A  bend  anft 
JoignMntooafened^MnoQ  by  tho  maken  of  a  note,  discounted  by  a^ooM- 
pay  not-attlhoriied  *>  disooust,  hr  the  iadeanify  and  seemityof  tfasoa* 
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brfbre  the  judgment  against  Bayard  was  docketed,  con- 
i^itute  valid  contracts  for  the  land  within  the  Statute  of 


^orsers,  being  hana  fide  and  without  a  fraudulent  intent  to  evade  the  law,  f 
are  valid,  {i'arker  v.  Bockesier,  4  Johna  Ch.  Rep.  32«.)  A  decree  in  equit|r 
IS  deemed  equivalent  to  a  judgment  at  law,  as  to  the  distribution  of  asseta 
{Thompam  v.  BrowTt,  4  Johns.  Ch.  Rep.  636.)  Oourts  of  law  have  an  equit- 
able jurisdiction  over  judgments  entered  bj  confession  upon  warrants  of  at- 
torney. (Brinkerhoff  v.  Marvin^  5  Johns  Ch.  Hep.  324.)  A  judgment^  bh 
well  as  a  mortgage,  may  be  taken  to  secure  future  responsibilities.  But  It 
aoems  tliat  responsibilities  incurred  after  a  subsequent  judgment  to  a  thirdf 
person  will  not  be  covered  by  the  prior  judgment  /&  Where  a  creditqf 
has  separate  judgments  against  each  of  two  partners,  the  partnersh^ 
property  is  bound  to  the  same  extent  as  if  there  had  been  one  judgment  fi^ 
the  whole  against  both  partners.  Jb,  Judgment  confessed  and  process  ia- 
8ucd  during  the  term,  and  levied  within  ten  days,  postponed  to  a  judgment 
of  the  same  term  at  a  subsequent  day,  on  process  pending  at  the  commence 
ment  of  the  term,  though  not  levied  on  within  ten  days.  [RiddU  v.  Hffcu^ 
5  Hammond,  48.)  It  is  well  settled,  as  a  general  rule,  that  the  lien  of  |k 
judgment  upon  the  land  of  the  debtor,  relates  back  to  the  commencement  qf 
the  t^rm  at  which  the  judgment  was  obtained,  and  overreaches  a  deed  of 
trust  on  the  land  executed  by  the  debtor  on  or  alter  the  first  day  of  tfal 
term.  But  the  term  is  not  considered  as  necessarily  commencing  on  the  dijf 
appointed  by  law  for  its  commencement  A  deed  admitted  to  record  on  thji 
day  appointed  for  oommcnoing  the  term,  but  before  the  day  the  court  actualjy 
commences  its  session,  will  be  unaffected  by  the  lien  of  the  judgment  (Sk^ 
ioUh's  €3^rs.  V.  Cunningham  et  oZ.,  8  Leigh,  272,)  The  oonstraoUon  given  ti» 
the  statute.  West.  XL  13,  £dw.  1,  ch.  1-8,  adopted  by  analogy,  and  appliefl 
to  the  act  of  1810,  en.  160,  reqi^res  that  judgment  at  law,  from  the  time^ 
the  rendition,  should  be  liens  on  equitable  estates  in  real  proper^,  and  ai^ 
recognized  as  such  in  courts  of  law.  (IRUer  v.  AUiaojif  8  Gill  k  Johns.  3&)^ 
When  ajl/cLon  a  junior  judgment  is  levied  on  an  equitable  interest  on  ti^ 
Unds  of  tJie  debtor,  and  subsequently  a  fi.  fa,  on  a  senior  judjgmeiit  oomes  ^ 
the  sheriff's  hands,  the  senior  judgment  must  be  first  saUsfiod.  lb.  A.^ 
cree  in  chancery  equally  with  a  judgment  at  law  creates  a  lien  on  lan^lL 
(Scriba  etoLy.  Deans  elal,l  Brockenbrough,  166.)  A  Judgment,  with  p 
stay  of  execution,  creates  no  lien  on  land  until  the  plaintiff  has  a  right  to  ia- 
8Ue  execution  thereon.  Jb.  Equity  will  not  connect  a  deed  of  mortgimi 
with  judgments  in  order  to  preserve  an  original  lien,  lb.  The  Ben.on  lanfti 
created  by  a  judgment,  is  given  by  tt^e.  statute  which  authorizos  an  elogi^ 
and  the  lien  depends  upon  the  right  to  sue  oat  an  ehgiL    {Batik  cf  Unilei 
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In  whatever  light  this  case  is  considered,  I  can  find  no 
ground  upon  which  the  order  of  the  District  Court,  refer- 
ring the  cause  to  referees  for  trial,  can  be  sustained.  The 
judgment  must,  accordingly,  be  reversed,  and  a  vcaire  da 
novo  issued  returnable  in  this  court 

events,  it  is  too  late  to  object  on  the  gpround  of  unconstitutionaltyy  when  the 
parties  have  mutu^j  consented  to  the  reference  in  writing.  lb,  A  refer- 
ence can  be  had  only  iii  cases  of  accounts  existing  betwe^i  the  paittee;  ao- 
tioDS  of  tort  are  not  referable.  (SUmser  v.  Bedfidd,  19  Wen.  21.)  WImm 
an  action  of  tort  is  referred,  and  a  report  obtained,  the  plaintiff  cannot  enter 
a  rule  for  judgment  thereon,  unless  expressly  authorized  by  the  rule  of  refer- 
ence ;  nor  will  the  court,  in  an  action  of  tort,  review  the  doings  ef  the  refer- 
ees. Jb.  If  the  trial  requires  the  examination  of  a  bng  account  between 
the  parties,  although  the  action  be  covenant,  it  seems  a  reference  would  bo 
ordered.  (T'homas  v.  Seab,  6  Wen.  603.)  In  oross  actions  and  Groas  vpfX^ 
cations  for  a  reference,  a  joint  reference  will  be  made,  and  the  referees  au- 
thorized to  hold  their  meetings  so  as  to  accommodate  the  parties.  {Hart  v. 
nvtter,  4  Wen.  198.)  In  an  action  upon  a  policy  of  insurance,  if  the  defend- 
ants admit  their  liability  for  the  ioes,  and  the  controversy  relates  only  to 
items  of  injury,  and  the  amoimt  of  loss  8ustaine4  by  the  assured,  the  oomt 
will  refer  the  matter  to  referees  to  adjust  the  amount  {Samble  v.  The  Me" 
chanics  Fire  Ins.  Co,^  1  Hall,  560.)  In  mixed  questions  of  law  and  fect| 
where  long  accounts  are  involved,  it  is  the  practice  of  the  court  to  hear  the 
eause  until  the  questions  of  law  are  disposed  ot,  and  then  refer  the  acooonti 
to  referees.    lb. 


Ogden  v.   Strong,  Administrator  of  B.  W.  HopfcNS, 

*  deceased. 

The  fhndamental  rule  in  construing  statutes,  is  to  ascertain  the  intention  of 
the  Legislature.  It  is  only  in  statutes  of  doubtful  meaning  that  courts  are 
authorized  to  indulge  ooijectures  as  to  the  intention  of  the  Legislature,  or 
to  look  to  consequences  in  the  construction  of  a  law.  When  the  meaning  is 
plain,  the  act  must  be  carried  into  effect,  or  courts  would  be  assuming  leg- 
islative authority. 

In  the  construction  of  a  statute,  every  part  of  it  must  be  viewed  in  oonnectioa 
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wMh  the  vhole,  so  as  to  make  all  the  parts  hannonize  if  practicable,  and 
give  a  sensible  and  intelligible  effect  to  each ;  nor  should  it  be  presumed 
that  the  Legislature  meant  that  any  part  of  the  statute  should  be  without 
meaning,  or  without  force  and  effect. 

^e  doctrine  held  by  English  writers  that  the  title  of  an  act  is  no  part  of  it, 
because  added  by  the  clerk,  does  not  apply  in  the  United  States,  where  the 
Legislature  makes  the  title.  But  even  though  the  title  may  not^  strictly 
speaking,  be  a  part  of  the  act,  yet  it  may  serve  in  doubtful  cases  to  explain 
and  show  the  general  purport  of  the  act,  and  the  inducement  which  led  to 
its  enactment. 

Wtiere,  therefore,  the  title  of  an  act  of  Congress  directing  moneys  to  be  paid 
oat  of  the  treasury  to  a  widow  and  her  children,  was  entitled  "  An  Act  for 
the  relief  of  the  widow 'and  children  of  B.  TV.  H.,"  and  there  was  nothing 
in  the  act  from  which  a  trust  could  £urly  be  nosed,  nor  any  intimation  that 
the  appropriation  was  Intended  for  any  other  than  their  own  private 
benefit^  it  was  held  that  the  moneys  must  be  considered  as  given  to  the 
widow  and  children  in  their  own  rights  and  not  as  assets  to  go  to  the 
creditorsofB.  W.  H. 

If  a  statute  admit  of  a  construction  which  will  give  effect  and  operation  to 
every  part,  it  ought  never  to  be  so  construed  as  to  draw  after  it  unneces- 
sary and  superfluous  provisions. 

The  complainant  filed  his  bill  against  the  defendant,  to 
recover  moneys  paid  by  him  as  surety  for  B.  W.  Hopkins, 
upon  custom-house  bonds,  judgments  having  been  obtained 
against  him  by  the  United  States  on  such  bonds.  The  bill 
was  founded  upon  an  appropriation  made  by  Congress  un- 
der an  act  of  Congress  of  February  11,  1830,  by  which 
$18,220  were  directed  to  be  paid  to  the  widow  and  chil- 
dren of  B.  W,  Hopkins ;  and  the  great  question  in  the  case 
was,  whether  this  was  to  be  considered  as  given  to  them 
in  their  own  right,  or  a^  assets  to  go  to  the  creditors  of  B. 
W.  Hopkina 

TfiOMPSON,  J.: — ^The  complainant  filed  his  bill  for  the 
purpose  of  reimbursing  himself  out  of  a  specific  appropri- 
ation by  Congress,  for  payments  made  by  him  as  a  surety 
of  Benjamin  W.  Hopkins   upon   certain  custom-house 


AM  CIBCUIT  COUm 

OgAn.  V.  Gtitmg. 

boada,  which  payiaeatB  weie  made  upcrn  joc^meiitB  reeor* 
ered  against  him  upon  such  bonds.  The  bill  sets  out  spe- 
ciallj  the  bonds  and  judgments,  and  the  payments  made 
by  the  complainant — ^all  which  are  not  denied  by  the  «&• 
iBwer.  The  bill  also  sels  out^  at  large,  the  act  of  Oongreas 
by  which  the  appropriation  is  made,  and  claims  that  this  is 
a  fund  belonging  to  the  estate  of  Benjamin  W.  Hc^kinSi 
and  out  of  which,  the  complainant  alleges,  he  is  entitled  to 
have  satis&ction  for  the  advances  made  by  him  as  suieiy  of 
B.  W.  Hopkins ;  and  diat,  under  the  laws  of  the  United 
States,  he  is  a  preferred  creditor. 

The  answer  does  not  deny  any  of  the  material  all^ations 
la  the  bill,  except  that  which  relates  to  the  liabilily  of  this 
ftind  to  the paynaent  of  any  claim  against  the  estate  oiBea* 
jamin  W.  Hopkins,  but  sets  up  that  the  appropriation  was 
made  for  the  use  and  benefit  of  the  widow  and  children  of 
B.  W.  Hopkins,  and  not  in  trust  or  for  the  use  and  benefit 
of  any  other  person.  In  the  aigument  at  the  bar,  several 
objections  have  been  taken  to  the  mode  and  manner  ia 
which  relief  has  been  sought,  even  if  any  relief  can  be  o¥- 
tamed.  These  may,  however,  be  considered  as  mere  &r- 
mal  objections,  not  involving  the  substantial  merits  of  tke 
case,  and  would  not^  if  well  founded,  put  an  end  to  the 
cause.  I  ^all,  therefore,  pass  them  by,  and  proceed  at  onee 
to  the  m^ts  of  the  case ;  and  this  depends  entirely  upon 
the  construction  of  the  act  of  Congress  whidi  is  set  out  at 
large  in  the  bilL  It  is  entitled  "  An  Act  for  the  relief  of 
the  widow  and  children  of  Benjamin  W.  Hopkins,"  and  is 
as  follows:  "Be  it  enacted  by  the  Senate  and  House  of 
Bepresentatives  of  the  United  States  of  America,  in  Con* 
gress  assembled,  that  the  Secretary  of  the  Treasury  be,  and 
he  is  hereby  authorized  and  directed  to  pay  out  of  any 
moneys  in  the  treasury  not  otherwise  appropriated,  to  Har> 
net  Strong,  widow,  Edwin  W.  Hopjdns  and  Maria  A.  Hq>* 
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]cio6y  children  of  Benjainixi  W.  Hopkins^  deceased,  the  sum  of 
$13,270,  being  for  damages  sostained  by  the  said  Benjamin 
W.  Hopkins,  in  consequence  of  the  government  failing  to 
fiimish  an  engineer  to  lay  out  the  fort  at  Mobile  Point,  at 
the  time  the  contract  commenced."  To  which  a  proviso  is 
added,  deducting  therefrom  $1,762  31,  the  amount  of  three 
judgments  recovered  against  Benjamin  W.  Hopkins  and 
jbis  sureties  upon  custom-house  bonds. 

The  construction  of  this  act  is  certainly  not  free  from 
doubt  The  great  fondamental  rule,  in  construing  statutes, 
is  to  ascertain  the  intention  of  the  Legislature.  It  is  only 
in  statutes  of  doubtful  meaning  that  courts  are  authorized 
to  indulge  conjectures  as  to  the  intention  of  the  Legislature, 
or  to  look  to  consequences  in  the  construction  of  a  lav. 
Where  the  meaning  is  plain,  the  act  must  be  carried  into 
effect  by  courts  of  justice,  or  they  would  be  assuming  legis- 
lative authority.  It  is  a  general  rule  of  construction,  that 
^very  part  of  a  statute  must  be  viewed  in  connection  with 
the  whole,  so  as  to  make  all  the  parts  harmonize,  if  practi- 
cable, and  give  a  sensible  and  intelligible  effect  to  each.  It 
ought  not  to  be  presumed  that  the  Legislature  intended  any 
fIBLrt  of  the  statute  should  be  without  meaning,  or  without 
fwce  and  effect  It  is  observed,  by  the  learned  Mr.  Dane, 
in  his  Abridgment  of  American  Law,(a)  that  it  is  said,  in 
many  English  books,  that  the  title  of  a  statute  is  no  part 
of  it,  because  the  clerk  adds  it ;  but  that  this  r0ason  does 
not  hold  in  the  United  States,  where  the  Legislature  makes 
ihe  title  as  much  as  the  preamble  or  body  of  the  statute. 
But  although  the  title  may  not,  strictly  speaking,  be  any 
p^  of  the  act,  yet  it  may  serve,  in  doubtful  cases,  to 
^plain  and  show  the  general  purport  of  the  act,  and  thd 
ii^duoement  which  led  to  the  enactment    It  is  said,  by  thd 

(a)  Vol  VI;  (98,  art  5,  sea  11. 
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Supreme  Court  of  the  United  States,  in  the  case  of  FiJ^er 
y.  Bltght,{a)  that  the  title  of  an  act,  when  taken  in  connect 
tion  with  other  parts,  may  assist  in  removing  ambiguities 
where  the  intent  is  not  plain ;  for,  where  the  mind  labors  to 
'discover  the  intention  of  the  Legislature,  it  seizes  every- 
'thing — even  the  title — ^from  which  aid  can  be  derived. 
The  title  of  the  act  in  this  case  may  afford  some  aid  in 
judging  whether  the  appropriation  was  intended  for  the 
private  benefit  of  the  widow  and  children  of  B.  W.  Hop- 
kins, or  to  constitute  a  part  of  his  estate,  and  to  be  ap- 
plied to  the  payment  of  his  debts.  If  the  fonner 
was  the  object  and  purpose  of  the  law,  it  is  in  harmony 
with  the  title ;  but  if  the  latter  was  the  intention,  there 
could  be  no  propriety  in  calling  it  an  act  for  the  relief  of 
the  widow  and  children  of  B.  W.  Hopkins.  Such  a  dtle 
would  be  at  war  with  the  enacting  clause ;  it  should  have 
been  an  act  for  the  relief  of  the  creditors  of  B.  W.  Hopkins, 
and  the  ftmd  would  probably  have  been  placed  in  the 
hands  of  his  personal  representatives.  The  bill  allegea 
that  B.  W.  Hopkins  died  insolvent,  and  this  is  not  denied 
in  the  answer.  Whether  this  fact  was  known  to  Congreae 
does  not  appear  from  the  act  itself,  but  the  feet  is  pretty 
clearly  to  be  inferred  from  the  petition  upon  which  the 
law  was  passed ;  and  as  it  is  expressly  alleged  in  the  bill,  it 
is  no  more  than  reasonable  to  conclude  that  the  law  was 
passed  with  full  knowledge  of  this  fact,  and  would  have 
been  so  framed  as  t^  meet  such  a  state  of  things,  if  it  had 
been  intended  that  it  should  be  considered  a  part  of  B.  W. 
Hopkins'  estate.  The  doubt  which  is  thrown  upon  the 
^construction  of  this  act  arises  from  the  statement  which  it 
contains  as  to  the  consideration  upon  which  the  appropria- 
tion is  made,  viz.,  for  damages  sustained  by  Hopkins  by 

(a)  3  Cnmoh,  SSe. 
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season  of  the  non-fulfilment  of  the  contract  between  him 
and  the  government.  Had  this  been  omitted,  the  act  would 
clearly  have  admitted  of  no  other  construction,  than  that 
the  appropriation  was  intended,  as  indicated  by  the  title, 
for  the  relief  of  the  widow  and  children  of  B.  W.  Hopkins ; 
not  only  the  title  of  the  act  shows  the  money  was  intended  * 
for  the  private  benefit  of  the  widow  and  children,  but  it  is 
given  to  them  by  name,  without  any  words  from  which  a 
trust  can  fairly  be  raised,  or  the  least  intimation  that  it  was 
intended  for  any  other  than  their  own  private  benefit 
The  consideration  or  inducement  upon  which  the  act  is 
alleged  to  have  been  passed,  being  the  damages  sustained 
by  Hopkins,  certainly  afford  some  strong  equitable  grounds 
for  concluding  that  the  money  ought  to  have  been  applied 
to  the  general  benefit  of  Hopkins'  estate.  But  this  was  a 
question  resting  with  Congress,  and  will  not  authorize  the 
court  so  to  consider  it,  unless  such  is  the  construction  war- 
ranted by  the  act;  and  it  appears  to  me  that  this  circum- 
stance is  not  sufficient  to  outweigh  other  parts  of  the  act 
indicating  an  intention  of  a  personal  benefit  to  the  widow 
and  children.  This  may  well  be  considered  as  thrown  in 
for  the  purpose  of  showing  it  was  not  a  mere  donation 
without  any  consideration,  but  foimded  upon  a  just  claim. 
Suppose  there  had  been  no  debts  due  from  Hopkins,  and 
he  had  left  other  children  than  those  named  in  the  act^  if 
this  money  constituted  a  part  of  Hopkins'*  estate,  such  other 
children,  in  the  case  supposed,  would  come  in  for  their  dis- 
tributive share ;  but  I  apprehend  the  act  would  not  admit 
(rf  such  construction.  The  petition  upon  which  the  law 
was  passed  is  made  a  part  of  the  answer ;  and  if  we  look  to 
the  fects  there  stated,  satisfactory  reasons  appear  foi  limit- 
ing the  appropriation  to  the  personal  benefit  of  the  widow 
and  children.  The  petition  states,  that  it  was  required  on 
the  part  of  the  United  States,  in  order  to  enable  them  to 
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tfomSefr  the  contract  wit&  Hopkins  to  Ha-wkinsj  tiiai  i^' 
sliould  relinqtd^  het  claim  to  certain  property,  which  sh^ 
accordingly  (Md ;  that  she  was  to  have  received  therefor, 
fiom  Hawkins;  for  the  benefit  of  herself  and  children  $20,- 
000,  no  part  of  which,  however,  had  been  paid  her ;  and 
that  she  and  her  children  have  been  left  wholly  destitute. 
As  this  relinquishment  was  at  the  instance  of  the  United 
States,  it  famished  some  equitable  considerations  for  com* 
pensating  her  in-  part^  at  least,  for  the  injury  she  had  sm^ 
talned. 

The  proviso  in  the  act  requiring  certain  debts  due  to  th^^ 
Umted  Stats^to  be  deducted  fixHn  the  appr(^riation,  gpeS' 
in  some  measure  to  corroborate  and  strengthen  the  cour 
stFucl&on,  that  the  money  was  intended  for  the  private  ben« 
efit  of  the  widow  and  children ;  for,  if  it  constituted  a  ptfri- 
of  the  estate  of  Hopkins,  and  he  died  insolvent,  the  United 
States,  by  the  existing  law,  would  be  entitled  to  priority  of 
satisfaction,  and  the  proviso  would  be  superfluous ;  anda* 
statute  ought  never  to  be  so  construed  as  to  draw  after  iM» 
such  consequences,  if  it  will  admit  of  a  construction  which' 
gives  effisct  and  operation  to  every  part  Such  must  be 
presumed  to  have  been  the  intention  of  the  Legislature^, 
and  not  that  any  unnecessary  and  superfluous  provision^ 
had  been-  made^  Upon  the  whole,  although  the  daim  oT 
the  complainant  is  su|^rted  by  many  equitable  consider 
attons,  we  eannot  sustdn  il^  upon  what  we  think  is  tbe 
fair  construction  of  the  act  upon  which  it  rests.  The  WH* 
mui^ accotdingl3>^bedismi68ed  wiAcests. 
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IN  EQUITY. 

Mathis  Lane  v.  Thoaus  W.  Ludlow,  Administrator^ 
&c.  EoBERT  B.  Dour  v.  The  Same.  Eobert  Wilson 
V.  The  Same.  William  Hamilton  v.  The  Same. 
Owen  Reddy  v.Tuk  Same.  Thomas  McSorly  v. 
The  Same. 

"Where  complete  justice  can  be  done,  Courts  of  Equitj  wilj  protect  an  cquitA> 
blc  right  against  a  strict  technical  legal  right.  Therefore,  though  a  jadgr 
ment  obtained  subsequent  to  a  contract  for  the  sale  of  land,  m  a  strict  legaL 
view  of  the  case,  becomes  a  lien  on  the  land,  yet  if  justice  can  be  done  both' 
to  the  judgment-creditor  and  the  purchaser,  equity  will  control  the  efOaot 
of  the  judgment  so  as  to  protect  the  equitable  right 

!nie  view  which  Courts  of  Equity  take  of  agreements  to  sell  land  Is^  that  the 
seller  becomes  a  trustee  fur  the  purchaser. 

A  valid  contract  for  the  sale  of  land,  bonafide^  made  for  a  valuable  considers^ 
tion,  vests  the  equitable  interest  in  t|^e  vendee  from  the  time  of  the  execu* 
Uon  of  the  contract,  although  the  money  is  not  paid  at  that  time ;  and  »» 
judgment  obtiuned  by  a  third  person  against  the  vendor  between  the  time^ 
of  the  making  of  the  contract  and  the  payment  of  tlie  money,  cannot  imr 
pair  or  defeat  the  equitable  interest  thus  acquired  by  the  vendee^ 

Where  a  valid  agreement  for  the  sale  of  lands  had  been  made  between  A..a&d' 
B.,  and  A.  had  taken  possession  of  the  land  and  made  valuable  improve- 
ments thereon,  but  before  any  part  of  the  oonsideration-moDey  had  been  paid^ 
ct  deed  executed,  C.  obtained  a  judgment  against  B. ;  upon  a  bill  filed  by  A., 
to  obtain  an  injuncticHx  u>  restram  C.  finom  proceeding  to  obtain  satis&ctapa- 
of  his  judgment,  it  was  held,  that  as  the  purchase^money  had  not  been  paid, 
and  it  did  not  ^pear  but  that  the  sale  was  for  the  full  value  of  the  landy, 
and  the  judgment-creditor  would,  therefore,  be  equally  benefited  by  taking 
the  purchase-money,  as  he  would  be  by  executmg  the  judgment^  upon  A,*m 
paying  into  court  the  purchase-money  and  interest^  he  would  be  entitled  to' 
protection  against  the  judgpient,  and  a  perpetual  ii^unction  was  gnuAteAr 
ttcoordmgly.  ( 

Thompson,  «r. : — ^The  material  &cts  in  each  of  these  casesi. 
80  &c  as  the  questions*  now  before  the  court,  axei  mvoIved| 
aie.eflBentiaily  the  sama    The  bills  are  filed  tier  obtain  in- 
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ihe  United  States ;  thus  under  the  protection  of  the  govern- 
ment, and  not  subject  to  be  made  prize. 

8d.  That  it  was  exempt  from  capture,  because  proceed- 
ing in  an  American  vessel,  and  under  the  American  flag. 

In  examining  the  points  which  have  been  stated,  it  will 
be  necessary  to  advert  to  some  general  principles  of  the  law 
of  nations.  In  doing  this,  it  will  not  be  requisite  to  notice 
particularly  its  divisions  into  necessary,  voluntary,  conven- 
tional, customary  or  positive.  The  law  of  nations,  without 
defining  or  developing  its  divisions  more  minutely,  may  be 
stated  to  be  the  law  of  nature,  rendered  applicable  to  polit- 
ical societies,  and  modified,  in  progress  of  time,  by  the  tacit 
or  express  consent,  by  the  long-established  usages  and  writ- 
ten compacts  of  nations:  usages  and  compacts  become  so 
general  that  every  civilized  people  ought  to  recognize  and 
adopt  their  principles. 

A  principle  which  is  deducible  from  natural  reason,  and 
firmly  established  by  the  primitive  law  of  war,  the  general 
law  of  nations,  in  which  is  not  embraced  the  conventional 
or  customary  law,  is,  * 

That  as  soon  as  war  is  declared,  all  the  property  of  the 
enemy  or  his  subjects,  wherever  found,  whether  on  the  land 
or  on  the  water,  is  lawful  prize.  This  position,  it  is  pre- 
Bumed,  will  not  be  contested.  It  is  laid  down  in  terms 
thus  broad  by  all  the  late  as  well  as  the  early  publioiste. 
By  Grotius,  lib.  8,  ch.  8  and  5 ;  Puffendorf,  ch.  8 ;  Byn- 
kershoeck,  ch.  2 ;  Vattel,  lib.  3,  ch.  6 ;  Martens,  lib.  8,  ch.  2. 

If,  then,  enemy  property  under  any  circumstances  be  ex- 
empt from  the  rigorous  operation  of  this  prindple,  the  ex- 
,  emption  must  be  found  in  the  conventional  or'customaiy 
law.  That  the  rigor  of  this  fundamental  law  has  been  re- 
laxed by  the  express  agreement  of  some  nations,  the  tacit 
acquiescence  and  consequent  customs  of  others  is  freely  ad- 
mitted.    The  severity  of  the  laws  of  war,  and  the  Btem 
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exercise  of  many  belligerent  rights,  have  been  gradually 
modified  and  ameliorated  as  civilization  and  refinement 
diffused  their  influence  over  the  nations  of  the  earth ;  na- 
tional humanity  has  kept  pace  with  the  progress  of  science 
and  religion,  which  gradually  infused  the  benignity  of  their 
principles  into  the  whole  system  of  national  intercourse. 
The  enlarged  views  and  intellectual  improvements  result- 
ing from  the  one,  gave  efficacy  to  the  precepts  of  the  other, 
which  taught  all  people  that  public,  like  municipal  laws, 
were  to  be  administered,  not  only  in  justice,  but  in  mercy. 

It  was  about  the  middle  of  the  17th  century  that  these 
enlightened  views  were  matured  into  a  decisive  and  practi- 
cal influence  on  the  conduct  of  belligerent  powers.  That 
the  ferocious  and  sanguinary  spirit  which  had  uniformly 
distinguished  national  conflicts  began  to  abate.  That  war 
became  more  a  contest  between  governments,  than  nations, 
between  monarchs  contending  for  political  supremacy,  with 
objectB  more  direct  and  definite  than  individual  calamity. 
The  petty  pillage  of  a  town,  and  the  oppression  of  individ- 
uals, whom  accident  or  the  pursuit  of  fortune  had  placed 
within  his  power,  ceased  to  add  to  the  laurels  of  the  prince, 
or  the  splendor  of  his  throne ;  and  this  new  view  of  national 
honor  and  magnanimity,  this  revolution  in  moral  feeling, 
produced  a  correspondent  revolution  in  the  practice,  if  not 
in  the  laws  of  war. 

This,  too,  was  an  important  epoch  in  the  history  of  Eu- 
ropean commerce.  Ever  since  the  reign  of  Elizabeth,  Eng- 
land had  taken  a  conspicuous  part  in  the  politics  of  Europe. 
That  active  princess  entered  with  spirit  into  the  affairs  of 
the  Continent,  for  the  express  |)urpose  of  extending  the 
trade  and  commercial  connections  of  her  kingdom.  The 
impulse  generated  by  her  measures  continued  and  ex- 
tended its  influence  through  the  whole  of  the  seventeenth 
century — and  it  was  soon  perceived,  that  a  more  liberal 
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polioy  towards  each  other's  subjects,  at  the  commencemenft 
of  hostilities,  was  necessary  to  the  safety  and  convenience 
of  commercial  enterprise.  To  all  the  views  and  feelings^ 
therefore,  resulting  from  the  increased  wisdom  and  refine- 
ment of  the  times,  were  added  the  powerful  motives  of 
direct  and  evident  interest.  That  commerce  might  be 
beneficial,  not  only  to  individuals,  but  to  the  revenues  of 
the  State,  it  was  necessary  that  those  engaged  in  it  should 
pass  freely  from  one  country  to  another,  and  dwell  w^ith 
safety  wherever  their  pursuits  might  lead  them.  I^  in 
times  when  princes  w:ere  as  capricious,  when  wars  were  as 
frequent  quite,  and  undertaken  for  causes  as  trivial  as  nX 
present,  these  excursions  were  to  have  been  attended  with 
captivity  and  confiscation,  it  is  easy  to  perceive  the  evils 
that  would  inevitably  interrupt  the  progress  of  the  com- 
mercial system  then  contemplated  and  began. 

In  the  progress  of  social  improvement,  therefore,  we 
find  the  source  of  the  desire  to  remedy  these  commercial 
embarrassments,  and  in  that  desire  the  proximate  cause  of 
^e  practice  which  now  generally  prevails  among  belliger- 
ents, of  exempting  fixnn  seizure  the  persons,  and  from  con- 
fiscation the  eftects  of  each  other's  subjects  within  their 
respective  territories,  inmiediately  on  the  commencement 
of  hostilities.  The  form  in  which  it  first  appeared,  was 
that  of  giving  notice  to.  alien  enemies  to  depart  with  their 
goods,  and  stipulations  to  this  offset  are  first  found  in  trea- 
ties made  soon  after  that  of  Munster,  in  1647-8.  Dcoing 
the  violent  and  compUeated  wars,  terminated  by  that  con- 
vention, the  property  of  hostile  individuals,  as  usual,  had 
been  confiscated;  W  by  the  24th  article,  restitution  was 
agreed  upon.  And  in  the  treaty  znade  seven  years 
afterwards  between  Cromwell  and  Lewis  XIY,  it  was 
agreed,  that  in  case  of  war,  ihe  merchants  of  the  contractr 
ing  powess  should  have  six  months  to  depart  with  their 
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effects.    This  is  the  first  stipulation  of  the  kind  I  have . 
found  in  a  treaty. 

I  am  aware  that  in  England  some  regulations  favora- 
blc  to  the  freedom  of  commercial  pursuits  had  been  adopt* 
ed  at  an  earlier  period,  «s  appears  by  the  80th  chapter  of 
Magna  Charta,  and  a  statute  passed  in  the  reign  of  Ed- 
ward  III.  But  these  were  local  and  municipal  regula* 
tions,  and  failed  to  produce  an  immediate  or  decisive  effecsb 
on  the  customs  of  Europe,  although  they  may  have  pre- 
pared the  wa^  for  the  treaty  stipulations  to  which  I  have 
alluded. 

Notwithstanding  the  precedent  which -had  been  estab- 
lished, and  the  concurring  motives  of  interest  and  humaa- 
ity  which  demanded  an  amelioration  of  the  first  severities 
of  war,  the  safety  of  alien  enemies,  and  their  effects,  rested 
for  a  long  time  exclusively  on  the  special  stipulations  of 
treaties.  So  late  as  the  period  when  Bynkershoch  >viote, 
the  beginning  of  the  last  century,  they  received  no  sort  of 
favor  or  protection,  unless  there  existed  a  treaty  to  that 
effect  between  tlie  belligerent  States.  Even  Vattel  recxjg- 
nizes  the  relaxation  of  the  ancient  rule  as  a  modem  prac- 
tice. From  recent  instances,  and  from  finding  the  pro- 
vision in  question  in  some  of  our  latest  treaties,  it  is  even 
doubtful  now  whether  it  has  acquired  the  force  of  a  na- 
tional custom,  and  whether  the  confiscation  of  enemies' 
goods,  in  the  country,  at  the  commencement  of  hostilities, 
if  not  protected  by  treaty,  would  be  deemed  a  violation 
of  the  law  of  nations,  or  a  mere  departure  from  a  reoent 
practice. 

In  the  war  in  which  we  are  now  engaged,  it  is  con- 
ceded that  the  rule  is  to  be  applied ;  and  having  briefly 
traced  its  origin  and  progress,  it  remains  to  examine  its 
extent. 

It  will  appear,  I  think,  firom  the  authorities  which  must 
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.  goyem  ns,  tbit  no  effects  belonging  to  an  alien  enemy,  boS 
sncli  as  are  under  particular  circumstances  within  the  caunr 
try  at  the  commencement  of  hostilities,  has  ever  been  deemed, 
by  the  law  of  nations  or  the  usages  of  war,  under  the  safe* 
guard  of  public  &ith,  where  special  compacts  do  not  vary 
Ae  general  rule.  No  other  property  ia  within  the  modifi- 
cation of  the  law.  All  that  comes  into  the  country  subse- 
quent to  the  declaration  of  war,  is  still  subject  to  seizure 
and  confiscation,  where  there  is  no  treaty  on  the  subject 
We  have  none  with  England  that  can  arrest  or  suspend 
the  application  of  this  principle.  In  the  treaty  between 
the  United  Stated  and  Prussia,  the  contracting  parties  stipu- 
lated, that  in  case  of  war,  the  subjects  of  each  other  should 
be  allowed  nine  months  to  settle  their  affSurs  and  depart 
with  their  effects ;  and  the  26th  article  of  the  treaty  of 
1794,  with  England,  is  somewhat  similar.  Both  obviously 
relate  to  property  in  the  country  at  the  commencement 
of  hostilities,  and  therefore  under  the  protection  of  the 
government. 

In  an  examination  of  the  present  question,  but  little  aid 
can  be  derived  from  early  writers  on  national  law.  Gro- 
tius  and  Puffendorf,  and  their  cotemporaries,  who  explain 
with  great  minuteness  the  duties  and  obligations  arising 
from  the  primitive  laws  of  war,  afford  no  light  on  a  princi- 
ple unrecognized  in  practice,  at  a  period  when  the  physical 
force  of  nations  was'  not  limited  in  its  exercise  by  thosf 
rules  which  have  since  derived  authority  from  the  acqui- 
escence of  a  more  refined  age.  The  exemption  of  enemies' 
property  from  confiscation  under  any  circumstances,  formed 
no  part  of  the  martial  policy  of  that  day. 

Bynkershoeck,  as  has  already  been  noticed,  states  in  his 
seventh  chapter,  that  all  enemies'  goods  in  (he  country  at 
the  commencement  of  war,  are  confiscated,  unless  protected 
by  treaty.    In  chap.  8,  when  treating  of  the  suspension  of 
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oommercial  intercourse  between  enemies,  he  says,  "it  is 
clear  that  the  goods  .of  enemies  hroxjujhi  into  our  country," 
are  liable  to  confiscation." 

Vattel  confines  the  exemption  expressly  to  goods  in  the 
country  at  the  time  war  was  announced.  I  shall  give  his 
words,  for  I  may,  perhaps,  have  occasion  to  make  another 
remark  upon  them : 

"  The  sovereign  declaring  war  can  neither  detain  those 
subjects  of  the  enemy  who  are  within  his  dominions  at  the 
time  of  the  declaration,  nor  their  effects — ^they  came  into  his 
country  on  the  public  faith.  By  permitting  them  to  enter 
into  his  territories,  and  continue  there,  he  tacitly  promised 
them  liberty  and  security  for  their  return ;  he  is,  therefore, 
to  allow  them  a  reasonable  time  for  withdrawing  with  their 
effects ;  and,  if  they  stay  beyond  the  term  prescribed,  he 
has  a  right  to  treat  them  as  enemies — though  as  enemies 
disarmed." 

This  embraces  all  the  law  on  the  subject ;  for,  although- 
recognized,  it  is  nowhere  more  distinctly  stated. 

Martens,  more  rigid  in  the  application  of  the  rule, 
says: 

"Where  there  are  neither  treaties  nor  laws  touching 
these  points,  nations  continue  still  to  seize  on  all  the  prop- 
erty belonging  to  their  enemies'  subjects  which  is  carried 
tnft)  their  territories  after  the  declaration  of  war. ^^  This  goes 
directly  to  the  point  before  us — and  I  shall  add  an  extract 
from  Ohitty  to  the  same  eflect.    He  says,  that 

"  In  strict  justice,  the  right  of  seizure  can  take  cflfect  only 
on  those  possessions  of  a  belligerent  which  have  come  to 
the  hands  of  his  adversary  after  the  declaration  of  hostili- 
ties." 

In  another.place  he  observes,  "the  prohibition  of  Vattel 
reaches  to  the  exemption  only  of  goods  in  our  hands  at  the 

Tot.  11.  89 
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time  of  the  declaration,  and  does  not  cover  property  coming 
into  our  territory  after  that  declaration," 

That  the  exemption  of  Vattel  embraces  only  goods  in 
the  country  at  the  rupture,  is  perfectly  plain ;  and  I  think 
it  open  to  an  inquiry,  whether  a  stiU  more  rigid  rule  may 
not  be  fairly  extracted  from  the  terms  in  which  it  is  ex- 
pressed, which  is,  whether  not  only  the  property,  but  the 
ownisr,  the  claimani^  must  not  have  been  within  the  country 
iejbre  the  war,  to  entitle  either  to  govemTnental  protection. 

Personal  property  follows  the  rights  of  the  person.  On 
general  princifdes,  therefore,  unless  the  person  claiming  is 
entitled  to  protection,  his  property  cannot  be.  The  person$f 
according  to  Yattel,  entitled  to  protection,  are  those  who 
were  in  the  country  at  the  declaration  of  war.  T/vey  murt 
be  permitted  to  return  with  their  effects.  And  it  seems  tto 
me  that  the  exemption  of  hoetile  property  fix>m  seizure  is 
founded  entirely  on  this  personal  right,  and  that  this  r^hl 
a  derived  &om  the  oireumstance  of  having  come  into  the 
country  before  the  war,  and  therefore  on  the  public  fiuth. 
In  common  with  sdl  other  general  rules,  this  must  ever  be 
subservient  to  the  express  stipulations  of  a  treaty.  As  it 
does  not  seem  necessary,  I  shall  not  now  examine  wheAer 
imoh  exist  between  the  United  States  and  Great  Britain. 

These  remarks  are  only  the  partial  result  of  a  geneM  bk* 
vi^gation,  and  not  a  direct  examination  of  the  principle 
they  emtou^  They  ate,  therefore,  partaeulatly  apm  4» 
coirection. 

This  particular  branch  of  the  subject  has  been  examined 
^th  some  o&re,  for  the  purpoise  of  ascertaining  wheibflr 
lltove  w^!^  any,  and  if  so,  what  ciiteoiiistanoes^  liiat  cMld 
take  enemy  property,  not  in  the  country,  out  of  the  opM^ 
Uiai  6{  the  g^eittl  rule  clearly  established  by  the  autbt>ii- 
Ills  whiek  have  been  rderr^d  to;  and  I  am  eonstrainedte 
say,  that  not  a  single  dictum  hits  been  found, exoeptdittt is 
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A^uni,  to  whicli  I  fiball  have  occasion  to  refer,  claiming 
the  safeguard  of  public  faith  for  property  not  actually  withiA 
our  territorial  limits  at  tlie  commencement  of  the  war.    The 
itiference  appears  to  mc  irresistible,  that  no  extension  of  thd  ? 
principle  is  intended. 

It  would  seem  to  follow,  then,  under  the  rule  which  aj>* 
pears  to  me  to  be  established  by  that  public  law  whi^ 
must  control  the  decisions  of  this  court,  that  if  this  must 
be  considered  enemy  property,  it  is  subject  to  capture  and. 
condemnation  as  prize. 

•  Whether  the  result  of  my  examinations  be  correct  01* 
otherwise,  to  attempt  to  show,  after  wLit  has  been  said, 
that  the  property  in  question  is  not  protected  because  laden^ 
Wid  proceeding  in  ignorance  of  the  war,  would  be  supef* 
fltious  and  irregular.  But  indulging,  as  I  do,  a  proper  dift 
fidence  in  my  own  opinion  of  the  law,  on  a  subject  so  novd 
tod  important,  I  must  be  permitted  to  fortify  it^  by  at* 
tempting  to  develop  what  1  conceive  to  be  the  practice  ?f 
other  nations  who  profess  to  be  governed  by  it 
^  In  the  doctrines  held' and- enforced  by  Great  Britain,  ,yi9 
iftay,  perhaps,  find  a  satisfactory  exposition  of  the  law,  ifl 
eases  tike  this  we  are  discussing.  And  if,  in  a  war  wiA 
her,  Ave  adopt  the  construction  of  her  own  government^  and 
fte  practice  of  her  own  courte,  we  can  afford  no  just  groun(| 
rfcomjrfaint. 

fn  examining  these  we  ifhall  fiiid,  not  only  ifaat  the  Bn^ 
lijlsh  prize  courts  are  in  the  oonstant  habit  of  condemning 
property  brought  in  ignorant  of  the  war  when  captured,  but 
property  in  pott  at  tJie  commencement  rf  hostilities,  and 
efVen  property  captured  before  the  war,  but  in  contemplatioA 
<tf  that  event.  The  only  difficulty  and  discussion  that  eveJf 
occuired  on  the  subject  in  that  country,  was  to  t^hose  ben* 
4ft  the  oond^Qination  should  inure:  whether  to  the  Loftd 
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JSigh  Admiral,  or,  since  the  abolition  of  that  office,  to  the 
)Sang  in  his  office  o/admircUtyf  or  to  Ynm  jure  eonmot, 
, .  During  the  usurpation  of  Cromwell  the  oflBoe  of  Loord 
EUgh  Admiral  was  in  yarious  ways  depressed,  and  its  per» 
Iquisites  reduced  The  Protector  found  them  valuable,  and 
jit  became  his  policy  and  his  interest^  not  only  to  engnMS 
nd  direct  their  application  to  unusual  purposes^  but  t» 
abolish  the  office  itself 

.  From  time  immemorial,  captures  made  from  the  enemj 
under  particular  circumstances  had  been  considered  as  per- 
quisites of  the  admiral,  and,  under  the  name  of  droigklg  ^f 
admiralty^  appropriated  to  support  the  dignity  and  splendor 
of  his  station*  The  sinister  policy  and  distracted  yiews  of 
ttL<e  government,  at  this  period,  introduced  much  confusioa 
as  to  the  distribution  of  the  revenue  arising  from  tbe» 
iources;  and  at  the  Sestoration,  the  distinction  betweeo 
droights  of  admiralty  and  direct  forfeitures  to  the  cromi 
was  ill  understood,  and  but  little  regarded  in  practiot. 
With  the  regular  settlement  of  the  government,  the  Loid 
High  Admind  b^an  to  claim  what  had  once  been  conaid- 
^cd  the  rights  and  emoluments  of  his  office,  whi<^  pro- 
4uced  much  animated  discussion  between  him  and  the  long* 
*f[!he  controversy  was  at  length  referred  to  the  greatest  law- 
jrers  and  the  ablest  civilians  in  the  kingdom.  From  thenr 
combined  wisdom  resulted  an  order  of  the  Privy  Coundlt 
which,  with  great  apparent  precision,  designated  the  righiB 
and  settled  the  conflicting  pretensions  of  these  worthj 
brothers. 

I  This  order  in  council  bears  date  the  6th  of  March,  16d6. 
^  As  &r  as  relates  to  this  subject,  it  remains  unaltered,  and 
at  this  day  governs  the  decisions  and  practice  in  tlie  Britisk 
prize  courts. 

I .  Independent  of  all  other  matter,  a  reference  to  the  tem» 
of  this  order  alone  will  abundantly  show  that  property  com* 
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iDg  in,  ignorant  of  the  war,  is  subject,  in  England,  to  seis^ 
ure  and  confiscation.  *' 

'  The  part  of  the  order  connected  with  this  question  is  in 
ihese  words:  ^  » 

^  "  All  ships  and  goods  belonging  to  enemies,  coming  intb 
«ny  port,  creek  or  road  of  his  Majesty's  kingdom,  of  Engf- 
iand  or  of  Irdand,  by  stress  of  weather  or  other  accident^ 
or  by  mistake  of  port^  or  by  ignorance  not  knowing  of  the 
^rar,  do  belong  to  the  Lord  H^h  Admiral."  ^ 

-  Enemy's  ships  and  goods,  then,  coming  into  a  port^  creek 
tor  road,  Tiot  kTiowing  of  the  war^  are  condemned  to  tbe  ad^ 
miral.  But  the  coming  in  mtist  be  voluntary^  unconnected^ 
at  least,  with  any  circumstances  resulting  from  the  war,  to 
Q(»stitute  a  droight  of  admiralty.  But  what  if  it  be  not 
to?    The  answer  of  Sir  William  Scott  is  plain :  •' 

i  "  When  vessels  come  in,  not  under  any  motive  arimng 
out  of  the  occasions  of  war,  but  from  distress  of  weather  or 
want  of  provisions,  or  &om  ignorance  of  war,  and  are  seized 
in  porUf  they  belong  to  the  Lord  High  Admiral.  But  whert 
ihe  hand  of  violence  has  been  exercised  upon  them,  where 
it  arises  from  acts  connected  with  war,  Ac.,  they  belong  td 
tiie  crown."  '^ 

Thus  fiir,  then,  we  have  an  exposition  of  this  order,  and 
therefore  of  the  British  practice,  which  is  still  regulated  by 
it,  showing  conclusively  that  ignorance  of  the  war  does  noi 
avert  a  forfeiture,  and  that  ^  under  this  part  of  the  orde^ 
^hese  goods  would  not  be  droights  (^  admiraUy^  because  tbli 
hand  of  violence  has  been  upon  them ;  because' her  coming 
it  arose  firom  acts  connected  with  war. 
:  A  practical  illustration  of  those  principles  will  be  found 
in  the  arguments  of  counsel  and  judgments  of  the  court,  in 
the  cases  of  the  DanckAaar  African^  The  Hersielder^  and 
.tiae  Eebeccoy  in  1  Bobinson,  and  the  Maria  Francaise^  in  6 


§H  CIltCUIT  OOUBT 

MiifiOA  e^  al&  V.  21  Mm^  88  Gmbb  of  liopohMNUae^  eteu 


Bobinaoa ;  idl  tbese  veeaelsi  I  beUare,  weie  oapturod  in-ig^ 
norance  of  the  war. 

The  ward  *'  comin^^  Mr.  Brawn  sayfl^  in  hia  "  CivU  and 
Admiraltj  Law/'  is  worthy  of  attention ;  and  so,  indeed,  it 
19  in  an  English  prize  ooort  He  goea  on  to  aay,  in  the 
VOrda  of  Sir  William  Scotti  extracted  verkAim  fiom  the 
^^  of  the  BebeccOj  "  it  haa,  by  usage,  been  constnied  i^ 
include  ships  and  goods  alrea4j^  com^  into  ports,  eredca  or 
loads,'^  &C. ;  and  in  consequence  of  tfaia  construotion  he 
iddsi  ^'  all  yoasela  detained  in  port,  and  found  ih&re  at  the 
iM^eaking  out  of  hostilitieB,  «re  condemned  jure  toronoB  W 
disking. 

This  practice  of  ccmdemning  vessels  in  port,  ai  the  breab 
JDg  out  of  hostilities,  is  founded  exdusiTely  on  this  atvaag^ 
construction  of  the  order ;  and  it  is  lenuvrkable  enoi^ 
tihat'  they  are  condemned  jure  c^ronee  to  the  king.  The 
^itaim  of  the  admiral  is  defeated,  I  presume,  by  th^  eircunh 
Ittance  that  they  were  not  enemj/s  veeaeb  when  they  came 
&,  aa  he  is  entitled  only  to  enemyj'a  veaeels  coming  in. 

Another  part  of  the  order  is,  ^*  All  such  ships  as  shall  be 
H^^ed  in  any  of  the  ports,  creeks  or  roads  of  this  kingdom 
or  of  Ireland,  before  any  declaration  of  voar  or  reprisal  by  hia 
ll^jesfy,  do  belong  unto  his  majesty." 

Under  this  is  probably  sanctioned  the  oondemnatioa  of 
property  detained  by  embargo  before  war  is  declared ;  and 
MQce,  also,  property  captured  before  the  wajr,  under  what» 
if  er  pretence  or  mistaken  motiye,  wiU  be  ocmdemued  if 
.  toetilities  commence  bef(^  the*  adjudication.  Sir  William 
Scott  says,  that  "the  person  claiming  must  not  only  be  ei^ 
lUled  to  restitution  ai  the  time  ^mstMire^  but  he  must  be  m 
4  capacity  to  chim  at  the  time  of  adjudication."  Thii^  at 
liist  view,  would  seem  to  be  at  yarianee  with  the  general 
fule  or  practice  already  aasented  to,  that  property  in  the 
country  is  not  liable  to  confiscation.    But  the  reason  of  the 
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^^tinetion  no  doubt  i^  that  the  properly  Ibuasituated  cvism 
yx  by  aoereioD,  aad  furnishes  conclusive  evidence  that  tliA 
rule  Gxcmpiing  hostile  property  from  confiscation  must  be 
atricilj  coostrued;  that  under  the  diversified  oiiKsumstanoes 
^Lod  various  situations  in  which  it  may  be  placed  and  oapi> 
titfed,  the  publie  faith  is  only  pledged  for  the*  protection  o( 
that  whioh  was  noi  only  in  the  power  of  the  adversary,  bull 
had  been  voj^nifiril^  brou^Iit  within  hia  territory,  and 
placed  Within  his  power,  before  the  convmeooeatent  of  ho»r 
tilities. 

Thus,  then,  I  think  it  appears^  where  theie  is  no  recipiOf 
oal  agreement  to  prevent  it,  that  property  ia  condemned  iQ 
England,  although  captured  in  ignorance  of  the  war,  c^ 
lying  at  liberty  in  port  at  the^commeno^aent  of  hostilities, 
c»r  in  any  way  eeb^ed  of  detained  before  the  declaration  of 
war, 

|n  oppoaiiioB  to  thi^  praeticei  and  to  what  I  ooneeive  toi 
\^  ihe  clear  and  established  laws  of  war  iti  such  caseOi  a 
pa3sage  from  Azuni  has  been  cited  in  these  words : 

"  A  merchant  vessel  that  happens  to  be  at  sea  Avhen  thd 
nation  to  which  it  belongs  enters  into  a  war,  cannot  be 
captored  on  its  arriving  at  an  enemy's  port,  in  righ^  of 
the  war  which  has  supervened  between  the  two  nationsi 
He  ought  then  to  be  under  the  safeguard  of  the  public 
frith." 

What  he  oMghi  to  be,  and  what  he  \r  allowed  to  be^  by  th^i 
iisages  and  customs  of  nations,  are  very  different  thingi^ 
£ach  of  us  might,  in  our  closets^  devise  many  humane  and 
beneficial  modifications  of  the  laws  of  w&r — but  to  wba| 
purpose  ?  The  whims  and  reveries  of  authors  do  not  go^ 
am  nations  at  this  day ;  it  requires  the  sanction  of  the  civ- 
ilized world  to  invest  them  with  the  force  and  authority  of 
Jaws. 

The  passage  \$  remarkable,  because  it  has  neither  thft 
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opinion  of  any  pubUcist,  nor  the  practice  of  any  nation  to 
support  it  'Tis  true  he  refers  to  two  treaties  for  a  recogu* 
tion  of  this  principle,  and  two  individual  instances  of  per- 
gonal magnanimity:  the  one  extracted  from  a  Fieneh 
newspaper.  On  this  authority  he  has  announced  a  new 
law  to  belligerent  nations.  Surely  the  provisions  of  two 
treaties  are  not  binding  on  nations  not  parties  to  them,  nor 
can  personal  magnanimity  establish  a  rule  for  the  govern* 
ment  of  the  world. 

This  principle  of  Azuni  has  not  yet,  and  I  will  ventax<d 
to  predict  never  will,  become  part  of  the  law  of  nations, 
and  it  never  ought,  if  wars  are,  as  they  should  be^  com- 
menced only  for  just  causes  and  with  legitimate  view& 

The  end  of  a  just  war  is  to  obtain  a  remuneration  for  some 
loss  sustained  or  injury  received ;  and  after  announcing  to 
the  world  that  force  will  be  employed  to  obtain  that  which 
is  withheld,  can  it  be  necessary,  in  every  individual  case  of 
attack,  to  send  a  herald  to  proclaim  your  intention,  that 
your  adversary  may  be  prepared  to  resist — thus  husarding 
a  loss  equal  to  that  which  it  is  sought  to  repair  ? 

On  a  careful  perusal  of  the  work  in  which  this  doctrine 
is  advanced,  I  think  it  will  be  found  that  to  whatever  con- 
inderation  it  may  be  entitled  as  a  work  of  ingenuity  and 
research,  it  is  unworthy  of  much  weight  as  an  authority. 
It  was  produced,  if  not  under  the  dictation  of  a  distracted 
government,  yet  in  some  degree  for  the  pjorpose  of  sup- 
porting the  alterations  it  proposed  in  the  maritime  laws 
of  nations,  and  under  the  operation  of  prejudices  too 
strong  to  admit  of  an  impartial  examination  of  a  national 
question. 

It  was  obviously  written  under  the  innovating  influence 
of  the  times,  at  a  period  when  the  inflamed  passions  of  men, 
and  the  convulsed  energies  of  nations,  were  uprooting  the 
Ibundations  of  social  and  political  order ;  when  new  syst^ns 
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H)f  policy,  of  municipal  and  of  public  law,  were  everywhere 
'fpringing  up  with  a  luxuriance  that  threatened  to  confound 
mil  established  principles,  and  perplexed  the  soundest  un- 
'derstandings ;  when  intellectual  efforts  were  perverted  by 
4ihe  captivating  novelties  and  splendid  plausibilities,  engen- 
dered ^'  in  that  season  of  fulness  which  opened''  upon  the 
world  with  the  French  Revolution ;  when  changes  and  inno- 
vations, eccentric  in  their  nature,  and  infinitely  various  in 
their  character,  overwhelmed  Svery  system  of  ethics  and 
philosophy  which  laborious  wisdom  had  devised  or  time 
consecrated — absorbed  or  dissipated  all  that  Was  fantastic 
in  superstition,  or  venerable  in  orthodox  opinion,  while  the 
victorious  eagles  of  a  frenzied  people  indiscriminately  over- 
ehaddwed  or  subverted  all  the  monuments  of  human  folly, 
tod  all  that  remained  of  ancient  grandeur.  From  sources 
bb  agitated,  if  not  polluted,  nothing  satisfactory  can  be 
drawn.  The  oracles  of  wisdom  are  seldom  uttered 
amidst  scenes  of  tumult  and  commotion.  We  must  look 
back  beyond  the  troubles  of  these  latter  days  for  wise 
rules,  and  trace  their  modifications  and  present  f(Hin 
through  the  acknowledged  and  mniform  practice  of  settled 
and  civili25ed  nations.  That  is  at  variance  with  this  novel 
suggestion,  and  it  cannot  be  admitted  on  an  authority  so 
Questionable. 
•  It  is  alleged — 

2dly.  That  this  property  was  captured  within  the  tern* 
torial  waters  of  the  United  States,  and  therefore  not  subjed 
to  he  made  prize. 

There  is  something  so  novel  in  this  position,  and  in  the 
arguments  which  it  has  suggested,  that  it  is  difficult  to  re- 
duce them  to  a  systematic  examination. 

It  would  be  easy  to  explain  the  foundation  of  the  juris- 
dictional right  of  every  nation  to  those  portions  of  the  sea 
ti^at  wash  its  shore&    To  show  that  the  source  firom  whidi 
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U  is  derived  is  aelf-presenratioa.  That  this  aovcieigs^is 
assumed  by,  and  conceded  to  each,  tot  the  pFeservatioo  of 
its  own  peace,  to  avoid  the  evils  that  may  result  firom^ 
!  warfare  between  othera^  prosecuted  within  its  immedisto 
vicinity.  But  whatever  may  have  been  tiie  origin  of  this 
daim,  or  by  whatever  reasons  sustained,  the  precise  naimrt 
of  this  sovereignty  is  involved  in  some  obscurity.  It  will, 
however,  be  unnecessary  to  investigate  that  minutely,  ia 
order  to  explain  the  difficiAty  which  the  aigumeat  on  thiy 
branch  of  the  subject  was  intended  to  present  By  exam- 
ining the  constitution  of  the  admiralty  and  prize  coufta^ 
and  the  power  derived  to  the  captois  by  the  prize  o(»(unia' 
sion,  it  wiU  become  obvious  that  it  has  no  connection  a^ 
all  with  the  general  question  of  pruse — that  it  affords  pto< 
tection  under  particular  circumstances  to  a  friend,  never  tQ 
an  enemy-^that  it  is  an  appendage  (if  I  may  use  the  term) 
to  a  neutral  territory — ^but  does  not,  and  cannot  exist  h^ 
tween  belligerents. 

The  common  admiralty  jurisdiction  (as  Corny n  calls  it} 
extends  to  all  things  done  super  altum  mare.  The  priaQ 
jurisdiction  is  hot  thus  limited.  It  embraces  the  wh#lQ 
question  of  prize,  unrestrained  by  the  locality  of  the  oi^ 
ture :  it  takes  cognizance  of  all  captures,  no  matter  whara 
made,  if  made  as  prize.  The  validity  of  the  capture  depeadu 
on  the  ^^jus  belW^  as  determined  by  the  law  of  nations. 
The  effect  and  uUimaie  direction  of  the  forfeiture  depends 
€01  the  rights  granted  by  the  terms  of  the  commission^  fit 
explained  by  legal  definitions,  and  recognized  by  univeiiaL 
usage. 

What,  then,  does  the  prize  commis^ooi  grant? 

To  make  captures  of  enemy  goods  on  the  hv/h  mos,  lim- 
iting the  power  intended  to  be  conveyed,  by  the  very  terms 
that  limit  the  common  admiralty  jurisdiction.  By  asoer* 
lyunuig  the  extent  of  that  jurisdiction,  we  must  neoessafSj 
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tfseover  what  is  meant  by  the  hi^  seas^  and  thus  the  in* 
Isarest  derived  from  this  capture. 

Wood  gives  the  answer  of  the-  judges  of  the  realm,  to 
the  complaints  of  the  admiral  concerning  prohibitiona 
granted  by  the  common  law  courts.  In  different  places, 
ihey  say,  *^  by  the  laws  of  this  realm,  the  court  of  the  ad- 
miral has  no  cognizance  or  jurisdiction  of  any  manner  of 
eoatract,  plea,  &c,  wititia  any.  county  of  the  realm,  either 
i^pon  the  land  or  the  water.  -It  is  not  material  whether  thq 
place  be  upon  the  water,  infra  Jluxum  and  refiwcwa  aqua^ 
but  whether  it  be  upon  any  water,  tvii/iin  any  couniy^^ 
**  taking  that  to  be  the  sea  wherein  the  admiral  hath 
jurisdiction,  which  is  before  by  law  described  to  he  out  of 
any  county." 

CSomyn  says,  ".the  admiralty  has  jurisdiction  in  matters 
en  the  main  sea,  or  coasts  of  the  sea,  not  being  part  of  the 
tody  of  any  county.  And  if  it  be  between  high  and  low- 
water  mark  when  the  sea  flows ;  for  then  it  is  super  allum 
marey  though  upon  the  reflux  it  be  infra  corpus  comitaius/*' 

The  admiralty,  then,  has  jurisdiction  on  all  waters,  not 
tfc/m  corpus  comiiatus;  and  how  is  it  given  ?  by  the  very 
terms  contained  in  this  commission.  All  waters,  therefore, 
Bot  comprehended  within  the  body  of  a  county,  constitute 
a^part  of  the  high  sea;  unlesa  it  can  be  shown,  tlien,  that 
ti»8  capture  was  made  within  the  limits  of  a  county,  it  was 
well  made,  and  vests  an  interest  in  the  captors. 

In  analogy  to  the  British  practice,  it  has  been  contended, 
that  by  reason  of  the  locality  of  the  capture,  the  forfeiture 
mast  go  to  the  government,  in  the  nature  of  a  droight  of 
mkniralty,  because  included,  I  presume,  in  the  terms  of  the 
British  order,  which  gives  a  direction  to  the  forfeitura 
But  we  have  neither  droights  of  admiralty,  nor  such  aa 
order ;  the  whole  subject  must  be  regulated  by  the  coov- 
mission  and  instructions    We  can  only  discover  what  has 
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been  rcsenred  to  tbe  goyenmient,  hy  aBeertaimng  what  hat 
been  granted.  They  faaye  anihoiized  capiaies  on  the  high 
seaSj  which  I  think  has  been  shown  to  indnde  the  epoi 
where  this  capture  was  mada 

,  If  even  we  had  droighis  ofadmiraUy^  and  an  exact  copy 
of  that  order  in  force  here,  still  the  forfeitoie  would  go  to 
the  captors.  The  place  of  captaie  is  not  unbraced  by  either 
of  the  terms  used  in  it,  as  appears  clearly  in  2  Brown,  61, 
and  by  the  exposition  given  of  them  by  Sir  William  Scott^ 
in  1  Rob.  194. 

It  is  insisted — 

Sdly.  That  this  property  is  exempt  from  capture,  be- 
cause proceeding  in  an  American  vessel,  and  under  the 
American  flag. 

Tliis  objection  would  seem  to  be  sufficiently  answered 
by  the  principles  already  laid  down.  The  same  rules  that 
explain  the  admiralty  jurisdiction,  and  designate  the  linodte 
between  it  and  the  common  law  jurisdiction,  must  deter^ 
mine  what,  under  the  law  of  nations,  is  to  be  considered  «i 
(he  territory^  so  as  to  exempt  it  fromr  capture;  it  must  be 
within  the  common  law  jurisdiction,  within  the  body  of  a 
county. 

Tlic  notion  that  vessels  must  be  considered  as  part  of  the 
territory  of  a  nation,  is  antiquated  and  exploded.  The 
most  strenuous  advocates  for  ikefreedofm  of  goods  infite 
ships,  no  longer  place  the  controversy  on  that  ground. 

The  principle  first  formally  promulgated  in  tbe-  ConsolaU> 
del  mare  about  the  twelfth  century,  that  enemy  proper^ 
was  good  prize  on  board  free  ships,  has  certainly  been  oo^r 
tested  at  different  periods.  It  has  sometimes  been  admittol 
and  rejected  by  the  same  and  different  nations:  but  the 
high  authority  of  that  celebrated  code,  has  generally  pre- 
vailed where  treaty  stipulations  did  not  establish  a  different 
tulc.    Within  our  own  times  it  baa  been  attempted,  with 
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gi8at  foioe  and  with  much  spirit,  to  establish  a  different 
principle,  but  it  was  lost  with  the  scattered  fragments  of 
the  armed  neutrality. 

Amidst  the  uproar  of  the  world,  the  flag,  too,  h{ks  dwin* 
died  into  a  vain  emblem  of  sovereignty,  protecting  nothing; 
nothing  certainly  but  the  vessel,  and  designating  only  to 
what  portion  of  the  globe  she  belongs.  These  are  the  prin- 
ciples  of  England.  They  were  recognized  by  our  govern- 
ment in  its  correspondence  with  the  French  minister  in  the 
year  1793,  and  I  am  not  prepared  to  deny  that  they  are 
founded  in  reason. 

^  The  additional  instructions  issued  by  the  President,  have 
.  been  relied  on  as  a  ground  of  defence.  These  instructions 
were  prepared  and  dated  at  the  city  of  Washington,  the 
28th  August.  On  the  29th  they  were  known  here.  The 
^privateer  Tickler  was  then  at  sea,  and  there  is  no  evidence 
at  all  to  show,  that  she  had  a  knowledge  of  them  at  the 
time  this  capture  was  made,  to  wit,  the  8d  September.  In- 
-deed,  all  presumption  is  against  it.  Considering,  then,  the 
captain  of  this  privateer  as  ignorant  of  these  instructions, 
<  and  under  the  circumstances  of  the  case  he  must  be  so  con- 
sidered, I  am  of  opinion,  that  they  could  have  no  effect  or 
operation  on  his  conduct.  There  is  a  material  difference 
between  acting  in  ignorance  of  a  supreme  legislative  act 
and  of  executive  orders.  The  one  affords  no  ^impunity  to 
the  commission  of  a  crime ;  the  publication  of  a  law  enacted 
by  the  known  public  authority  of  the  country,  which  oper- 
ates npon  every  member  of  the  conununity,  is  the  only  no- 
lioe  which,  in  the  nature  of  things,  can  be  given  of  it.  A 
knowledge  of  it  must  be  presumed  ex  necessitaie,  from  the 
impossibility  of  giving  to  it  farther  publicity.  But  a  pri- 
vate executive  instruction,  for  the^overnment.of  a  certain 
elass  of  public  agents,  can  be  made  known  to  them  in  a 
different  manner,  and  must  be  so,  before  they  can  be  gov- 
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^med  by  it  In  short,  the  one  is  a  public,  the  other  a  pti^ 
vate  instrument  Ignorance  of  the  one  cannot  be  all^;ed| 
but  the  other  cannot  be  obeyed  unless  known.  A  hnr 
t^rates  until  repealed  with  the  same  solemnity  with  which 
it  was  enacted.  An  instruction  must  be  obeyed,  until  re- 
voked with  the  same  formality  with  which  it  was  giveii. 
The  originid  instruction  was  given  and  communicated  to 
the  commanders  of  these  vessels,  -and  another  intended  to 
annul  or  supersede  it,  must  be  given  and  communicated  Id 
Ihem  in  like  maAner  to  produce  that  effect ;  until  then  the 
first  instruction  is  their  only  rule  of  action. 

Again,  this  is  a  warlike  operation.  Considering,  Ihei^ 
these  instructions- of  the  President  in  a  military  pcnnt  ^ 
view,  is  not  every  act  done  under  the  one  legal  and  effbot* 
ual  until  another  is  communicated?  If  the  libellants  had 
been  instructed  to  capture  property  of  this  descriptioUf 
Would  they  not  have  been  bound  to  do  so  until  an  order 
interdicting  it  was  received  ? 

The  case  has  been  likened  to  captures  made  after  atreatf 
of  peace  signed ;  but  there  is  not  the  least  similitude.  To 
Capture  enemy  property  is  a  right  of  war.  If  there  be  no 
war,  there  can  be  no  capture.  The  right  to  capture  is  dar- 
ing war,  and  is  extinguished  with  it,  w  irmtante.  Some 
publicists  have  contended,  even  that  a  capture  is  good  tiU 
hotiee  of  peace  received.    But  that  is  exploded. 

I  am  clearly  of  opinion,  therefore,  that  these  instractiMit 
can  have  no  weight  under  the  circumstances  of  th^soBse. 

But  suppose,  for  a  moment,  that  they  were  to  have  effibot^ 
that  they  were  known,  or  though  not  known,  Aat  still  thejr 
were  binding.  That,  it  seems  to  me,  would  <mly  raiss^a 
qusstion  between  tiie  government  and  the  captors.  If  Hm 
be  enemy  property,  thisxourt  would  not  restore  it  If  ^ 
captors  have  no  daim,  it  would  be  co&demnied  to  the  g/ant* 
emment 
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'But  from  the  best  view  I  am  able  to  take  of  these  addi- 
tional instructions^  it  appears  to  me  that  they  were  not  in* 
tended  to  touch  the  case  of  enemy  property.  It  is  well 
known,  that  at  the  commencement  of  the  war,  American  * 
vessels,  laden  in  most  cases  with  American  property,  werd 
molested  and  captured  by  privateers,  with  a  view  to  a  con- 
demnation, on  the  ground  of  being  engaged  in  an  illegal 
trade  with  the  enemy.  As  these  vessels  sailed  in  ignorance  ' 
of  the  war,  the  government  thought,  that  under  all  the  oir- 
Cutnsta&ces  of.  the  case,  they  were  entitled  to  consideratioBi 
and  lenity.  These  instructions,  then,  were  issued  to  pro- 
tect American  vessels  and  American  property  from  moles- 
tation before  their  arrival,  without  intending,  in  my  judg- 
ment, to  interfere  with  the  question  of  prize  in  relation  to 
enemy  property.  If  it  were  otherwise,  it  would  present 
the  case  of  the  executive  abrogating,  not  only  a  right  al- 
ready vested  by  law,  but  oiie  which  is  univeraally  given 
and  recognized  in  modem  war&re,  to  capture  enemy  prop* 
ertiy  on  the  high  seas ;  and  a  proceeding  resulting  in  noth- 
ing but  drawing  the  forfeiture  to  the  government;  thva 
frastratrag  the  very  objects  which  had  led  these  people  to 
this  species  of  warfere — ^to  capture  hostile  propertyjf^itiiiA 
the  limits  prescribed  by  their  commission.  I  cannot  give 
to  these  otden  a  construction  that  will  lead  to  this  oomdtt- 
aion. 

The  \Mi  question  to  be  considered  is — 

Whether  Mr.  Richardson,  in  whose  behalf  this  jmyp^tty 
is  claimed,  is,  for  the  purposes  of  this  proceeding,  entitled  1^ 
all  the  rights  and  immunities  of  an  Amehcan  citizen. 
»  in  the  prosecution  of  this  inquiry,  I  shall  not  «top  to  i&x^ 
bmine  whether  a  naturalization,  obtained  for  special  and 
amporarj/j  and  not  for  general  and  permanent  purposes,  ca^ 
lie  valid  and  effectual  ?  Whether  a  government  is  bo  nd, 
under  any  circumstances,  to  protect  a  dtizen  or  ilubjedlt^ 
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who  not  only  withdraws  voluntarily  from  the  performanoe 
of  every  duty,  but  who,  for  nearly  "  twice  the  period  thai 
ordinary  calculation  assigns  to  the  continuance  of  huHum 
'  life,"  incorporates  himself  and  his  resources  with  the  nuni- 
bers  and  the  wealth  of  another  nation?  These,  in  my 
judgment,  are  questions  well  worthy  of  consideration,  and 
less  easy  of  solution  than  seems  to  be  apprehended.  But^ 
as  I  have  already  exceeded  the  limits  usually  observed  on 
occasions  of  this  sort,  I  shall  waive  their  discussion,  now, 
and  notice  only  the  more  limited  difficulties  suggested  by 
the  course  of  the  argument. 

The  &cts  relative  to  Mr.  Bichardson's  naturalizatioil 
here,  and  residence  abroad,  as  disclosed  by  the  further 
proof  which  was  ordered,  are  these : 

It  appears  that  he  was  naturalized  as  a  citizen  of  the 
United  States  in  the  year  1796,  according  to  the  lawB^^i 
in  force  on  tiiat  subject ;  that  in  1797  he  went  to  Eng^ 
land ;  that  in  1799  he  came  again  to  this  country,  and  return* 
$d  to  England  in  1800,  where  he  continued  to  reside  till 
March,  1818,  making  a  residence  of  sixteen  years  in  Eng« 
land,  with  the  exception  of  a  visit  to  this  country  of  a  jfew 
months.    The  effect  of  that  will  presently  be  noticed. 

It  is  contended  by  the  captors  that  this  residence  consti* 
tutes  a  domicil  under  the  law  of  nations.  A  commereial 
residence,  within  the  principles  of  prize  law,  investing  the 
claimant  with  all  the  characteristics  of  a  BriUdi  trader^  and 
involving  him  in  all  the  consequences  and  all  the  evils  in* 
ddent  to  that  character. 

I  think  it  may  be  assumed  as  a  principle,  that  the  law  of 
nations,  without  regarding  the  municipal  regulations  pre-  ^ 
scribed  for  his  admission,  views  every  man  as  a  member  of 
the  society  in  which  he  is  foimd.  Besidence  \^  prima  foek 
evidence  of  national  character ;  susceptibly  however,  at  sU 
times,  of  explanation.    K  it  be  for  a  special  purpose,  and 
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transcient  in  ila  nature,  it  ahall  not  destroy  tliQ  original  or 
prior  national  character.  But  if  it  be  taken  up  animus 
manendi^  with  the  intention  of  remaining,  then  it  becomes  a 
domicile  superadding  to  the  original  or  prior  character,  the 
rights  and  privileges,  as  well  as  the  disabilities  and  penal- 
ties of  a  citizen  or  subject  of  the  country  in  which  the  resi- 
dence is  established. 

*^The  domicil,"  says  Vattel,  "  is  the  habitation  fixed  in 
any  place  with  an  intention  of  always  staying  there.  A 
man  does  not  then  establish  his  domicil  in  any  place,  un- 
less he  makes  sufficiently  known  his  intention  of  fixing 
there,  either  tacitly^  or  by  an  express  declaration  1" 
•  Again :  "  The  natural  or  original  domicil  is  that  given  us 
by  birth,  where  our  father  had  his ;  and  we  are  considered 
as  retaining  it,  till  we  have  abandoned  it  in  order  to  choose 
another.  The  domicil  acquired^  is  that  where  we  settle  by 
oor  own  choice." 

This  is  the  general  principle,  deta^nining  the  national 
character  solely  by  the  domicil,  whether  natural  or  acquired. 
As  the  original  domicil  is  given  by  birth,  it  requires  no  ex- 
planation.    But  what  shall  constitute  an  acquired  domicil  ? 

Although  the  definition  giVen  of  it  appears,  at  first  view, 
sufficiently  plain,  yet  in  analyzing  it  we  have  soon  to  en- 
coTinter  an  important  difficulty.  When  shall  the  intention 
ta  remain  be  deemed  to  exist  ?  If  it  be  not  openly  declared, 
when,  as  Vatt«l  expresses  it,  shall  it  be  deemed  to  be  tacitly 
made  known  ?  What  shall  be  evidence  of  the  animus  ma- 
nendi  and  determine  the  intention? 

In  order  to  ascertain  this,  we  must  resort  to  the  exposi- 
tion of  able  magistrates,  whose  duty  it  has  been  to  expoimd  • 
and  apply  this  public  law ;  we  must  descend  into  an  exam- 
ination of  the  judgments  and  official  acts  of  tribunals  sitting 
and  deciding  under  the  law  of  nations. 

It  has  been  contended  that  the  practical  illustration  of 
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this  doctrine^  derived  from  the  coiurse  and  practice  of  the 
prize  courts^  justifies  the  following  condiifflons : 

Ist  That  no  residence  establishes  a  domkdl  to  any  hos- 
tile purpose,  or  operating  a  condemnation  of  goods^  but  that 
which  is  either  taken  up  or  continued  after  the  commence- 
ment of  hostilities. 

2d.  That  on  the  breaking  out  of  war,  a  citizen  or  subject 
of  one  belligerent  country,  has  a  right  to  letom  from  the 
other,  and  bring  with  him,  or  withdraw  from  thence,  his. 
goods  and  effects. 

I  think  the  consideration  of  these  propositions  will  em- 
brace all  the  arguments,  and  lead  to  an  examination  of  all 
the  authorities  which  are  in  any  way  applicable  to  the 
merits  of  this  cause. 

It  must  be  remembered,  that  the  principle  laid  down  by 
Vattel  is  general,  and  must  be  uniyersal  in  its  application* 
It  has  no  relation  whatever  to  either  a  state  of  war  or  peaoe. 
The  different  authorities  which  have  been  cited,  must  all  be 
examined  with  a  reference  to  that. 

The  most  general  view  which  has  been  taken  of  this  sub* 
ject  by  Sir  Wm.  Scott^  is  in  the  case  of  the  Harmony^  2 
Bob.  266. 

'^  Of  the  few  principles,"  he  says,  "  thatcan  be  laid  down 
generally,  I  may  venture  to  hold,  that  time  is.the  grand  in- 
gredient in  constituting  domidL  I  think  that  hardly 
enough  is  attributed  to  its  effects ;  in  most  cases  it  is  una- 
voidably ccmdusive ;  it  is  not  unfrequently  said,  that  if  a 
person  comes  only  for  a  special  purpose,  tkcA  shall  not  fix  a 
domicil.  This  is  not  to  be  taken  in  an  unqualified  latitude, 
and  without  some  reqpect  had  to,  the  time  which  such  a  pur- 
pose may  or  shall  occupy ;  for  if  the  purpose  be  of  a  natoie 
that  may,  probably,  or  does  actually  detain  the  pexson  for 
a  great  length  of  time,  I  cannot  but  think  that  a  geneni 
residence  might  grow  upon  the  special  purpose.    Thai 
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against  such  a  long  residence,  the  plea  of  an  original,  spe- 
cial purpose  could  not  be  averred ;  it  must  be  inferred,  in 
such  a  case,  that  other  purposes  forced  themselves  upon 
him,  and  mixed  themselves  with  his  origmal  design,  and  * 
impressed  upon  him  the  character  of  the  country  where  he 
resided." 

Surely,  if  terms  can  be  explicit,  and  language  can  be 
plain,  this  is  so.  There  is  in  it  not  the  least  allusion  to  a 
state  of  hostilities,  or  to  a  belligerent  country.  The  terms 
are  as  comprehensive  as  those  of  Vattel.  Showing,  that  res- 
idence alone,  wherever  it  may  be,  is  the  source  and  foun- 
dation of  domicile  and  that  from  the  length  of  the  residence 
is  derived  the  evidence  of  an  intention  to  remain.  If 
this  be  not  so,  why  is  time  the  grand  ingredient  in  con- 
stituting domicil  ?  K  residence  in  a  hostile  country  were 
necessary,  tkai  would  be  the  grand  ingredient ;  the  charac- 
teristic feature  in  this  acquired  character  which  works  a 
forfeiture  of  goods. 

But  it  is  said,  that  the  further  remarks  of  this  great  au- 
thority in  the  same  case,  ftimish  an  inference  unfavorable 
to  the  opinion  I  have  expressed : 

"  Suppose  a  man  comes  into  a  belligerent  country,  at  or 
before  the  beginning  of  a  war ;  it  is  certainly  reasonable  not 
to  bind  him  too  soon  to  an  acquired  character,  and  to  allow 
him  a  fiiir  time  to  disengage  himself." 

Prom  this,  I  should  draw  an  argument  directly  the  re- 
verse of  that  which  it  has  been  cited  to  support ;  why  is  it 
too  soon  to  bind  him  to  an  acquired  character,  who  comes 
into  a  belligerent  country  at  or  before  the  be^nning  of  a 
war?  Most  assuredly,  because  he  had  not,  by  a  residence 
previous  to  the  war,  established  a  domidJ^  or  manifested  his 
intention  to  remain.  His  residence  had  been  too  short  to 
afford  evidence  oX  a  determination  to  fix  his  habitation  there. 
He  shall,  therefore,  be  permitted  to  make  his  election  to 


CIBCUIT  COUKP 


Johnson  et  ala  y.  SI  Balei^  28  Cans  of  MerohandiM^  etcu 

retiie,  and  be  allowed  a  &ir  time  to  disengage  himself  If 
this  claimant  had  amved  in  England  at,  or  immediately 
preceding  the  war,  we  would  have  had  a  very  different  cas^ 
to  examine. 

.  Sir  William  Scott  proceeds :  "  In  proof  of  the  efficacy  of 
mere  time,  it  is  not  impertinent  to  remark,  that  the  same 
quantity  of  business  which  would  not  fix  a  domidl  ia  a 
certain  space  of  time,  would  nevertheless  have  that  effect, 
if  distributed  oyer  a  larger  space  of  time.  Suppose  an 
American  comes  to  Europe,  with  six  temporary  cargoes^  of 
which  he  had  the  present  care  and  management,  meaning 
to  return  to  America  immediately ;  they  would  form  a  dif- 
feient  case  from  that  of  the  same  American  coming  to  any 
particular  country  of  Europe  with  one  cargo,  and  fixing 
himself  there  to  receive  five  remaining  cargoes,  one  in  each 
year  successively.  I  repeat,  that  time  is  the  great  agent  in. 
this  matter ;  it  is  to  be  taken  in  a  compound  ratio  of  the 
time  and  the  occupation,  with  a  great  preponderance  on  the 
article  of  time ;  be  the  occupation  what  it  may,  it  cannot 
happen,  but  with  a  few  exceptions,  that  mere  length  of  time 
shall  not  constitute  a  domiciL" 

He  here  supposes  an  American  to  go  to  jE^n>p0-HM>t 
tor  any  particular  hostile  country — ^and  to  remain  for  five 
years,  intimating  distinctly  that  it  would  fix  on  him  the 
national  character  of  the  country  in  which  he  was  thus  es* 
tablished. 

It  appears,  also,  from  the  same  case,  that  one  of  the  Mur- 
rays  was  considered,  by  the  common  law  of  England,  as  a 
British  trader^  subject  to  the  bankrupt  laws  of  that  king* 
dom.  How  a  British  trader?  Hostilities  did  not  exist 
then  between  that  country  and  thi&  He  had  acquired| 
th^refore^  the  character  of  a  British  trader^  by  a  residenoe 
in  time  of  peace.  It  is  that  character  that  brought  him 
within  the  operation  of  these  local  laws,  and  that  character 
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tiiat  would  work  a  oondemnation  of  his  property  in  ihe 
prize  courts  of  a  nation  at  war  with  England. 

This  case  is  so  replete  with  information  on  this  subjeot, 
that  I  shall  notice  one  other  passage  found  in  the  judgment 
of  the  court : 

"  Time,  I  have  said,  is  a  great  agent  in  those  matters,  and 
I  should  have  been  glad  to  have  heard  any  instance  quoted, 
on  the  part  of  Mr.  Murray,  in  which  a  residence  of  four 
years,  connected  with  a  former  residence,  was  deemed  capa- 
ble of  any  explanation.''* 

It  is  true,  that  the  residence  of  the  claimant,  in  that  case, 
was  in  a  hostile  country ;  but  it  is  equally  true,  that  in  the 
passages  to  which  I  have  referred,  the  court  lays  down  the 
general  principle,  without  any  reference  whatever  to  tile 
&ct,  as  is  obvious  from  the  context,  and  his  general  reason- 
ing on  the  subject 

The  case  of  the  Indian  Chitf(a)  affords  much  light  on 
this  question.  This  vessel  was  seized  in  a  British  port 
where  she  came  for  orders,  on  a  voyage  from  an  enemy  col- 
ony to  Hamburgh.  The  claimant  was  a  native  American, 
and  the  court,  after  stating  that  fact,  says : — 

•*  He  came,  however,  to  this  country  in  1788,  and  en- 
gaged in  trade,  and  has  resided  in  this  country  till  179f ; 
during  thai  period  he  was  undoubtedly  to  be  considered  as 
an  English  trader  ;  for  no  position  is  more  established  than 
this,  that  if  a  person  goes  into  another  country  and  engages  m 
iracfe,  and  resides  there,  he  is,  by  the  law  of  nations,  to  be 
considered  as  a  merchant  of  that  country.  I  should, 
therefore,  have  no  doubt  in  pronouncing  that  Mr.  John- 
son was  to  be  considered  as  a  merchant  of  this  country 
at  the  time  of  the  sailing  of  this  vessel  on  her  outward 
voyage." 

(a)  s  Bob.  p.  IT. 
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The  Tesael  sailed  in  1795.  The  resideiioe  in  ihiB  caie 
was  twelve  yeais. 

In  the  ease  of  Mr.  Miller,  the  claimant  of  the  caq^  of 
this  vessel,  the  principle  under  oonsideration  was  applied 
with  great  rigor. 

He  was  an  American  citizen  and  American  oonsol,  resi- 
dent in  some  of  the  remote  possessions  of  Great  Britain, 
in  India.  He  was  for  that  reason  pronounced  bj  the  court 
.of  admiralty  a  British  Tnerchant^  and  his  property  con- 
demned for  being  engaged  in  a  trade  prohibited  to  British 
subjects. 

It  is  very  manifest,  therefore,  'tibat  foreigners  who  reside 
in  Qxeat  Britain,  and  enter  into  trade,  are  considered  by 
the  government  and  courts  of  that  country,  in  pursuance 
of  the  general  principle  of  the  law  of  nations,  as  British 
merchants,  entitled  to  all  the  privileges,  and  subject  to  all 
the  restrictions  of  the  native  merchants  of  that  kingdom. 

It  also  appears,  fix>m  other  cases,  that  the  prindple  is  im- 
partially and  universally  applied ;  that  their  cwn  svtjedSj 
when  settled  abroad,  are  allowed  all  the  benefits,  and  held 
to  all  the  restraints  of  the  native  subjects  of  the  country  in 
which  they  reside.  If  resident  in  a  neutral  country,  ^y 
are  treated  as  neutral  merchants,  and  may  trade  £reely,  even 
with  the  enemies  of  their  native  land.  • 

This  general  rule  is  given  by  Sir  William  Scott,  in  the 
case  of  the  Mnanuel  :(a) 

<<  The  general  rule  is,  that  a  person  living  bona  fide  in  a 
neutral  country,  is  iuUy  entitled  to  carry  on  a  trade  to  the 
same  extent  as  the  native  merchants  of  the  country  in 
which  he  resides." 

In  the  case  of  the  Dree  6ebroederSj{b)  sjid  the  Airicmai{c) 


(a)  1  Bob.  248.  (p)  ^h  Bob.  19L 

(e)  1  Jh.  163. 
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-tiie  mle  is  exemplified.  Grant  and  Bdald,  tiie  reiqpeeti^ 
tdaimants,  were  both  native  snbjeda  of  Gseat  BriftaiQi 
claimiDg  the  Amerioan  character.  It  does  not  appear  tha^ 
ihey  were  ever  natoralissed  in  thb  oountrj.  The  oowrt 
makes  no  allnsion  to  that  circumstance,  with  the  view,  no 
doubt,  if  the  fiict  were  so,  to  avoid  disc^isaing  the  question 
of  naturalization.  He  examines  nothing  but  their  resi- 
dence, and  admits  tiiat,  if  thegr  had  sufficiently  proved  it  to 
have  been  in  this  country,  they  would  have  been  entitled 
to  a  neutral  character. 

In  the  case  of  La  Virginte,{a)  a  Frenchman  claimed  the 
benefit  of  the  American  character ;  and  it  is  fully  admitted 
by  the  court,  that  if  he  had  sufficiently  made  out  his  resi- 
dence to  have  been  in  this  coimtry,  he  would  have  been 
entitled  to  restoration  as  a  neutral 

So  it  has  been  decided,  even  by  the  lords  on  appeal,  that 
a  British^bom  subject,  resident  at  Lisbon,  acquires  by  that 
dicumstance  the  Portuguese  character,  and  can  trade  with 
impunity  with  the  enemies  of  England.  And  it  would 
seem,  by  a  recent  decision,  that  the  same  rights  are  allowed 
to  British  subjects  residents  in  this  country.  There  are  a 
great  variety  of  cases,  as  well  in  the  common  law  hocka  as 
in  the  admiralty  decisions,  which  have  a  bearing,  in  point 
of  principle,  on  this  question ;  but  it  cannot  be  necessary, 
noor  is  it  now  convenient,  to  analyze  them  all.  From  all,  I 
think  it  appears  very  conclusively,  that  residence  gives 
national  character,  independent  of  the  political  state  or  con- 
dition of  the  country  in  which  it  is  established.  Whether 
the  native  country  or  the  adopted  country  be  at  war  or  peace, 
if  perfectly  immaterial.  By  residence^  neutrals  become  bel-  > 
ligerents,  and  belligerents  neutrals. 

But  the  question  constantly  recurs :  What  is  it  that  coa.- 

(a)  6  Boi».  91. 
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Bfctlates  this  residence?  And  it  certainly  is  not  easy  to  an- 
swer it  with  predsioiL  It  mnst  be  sncli  a  resideiice,  hoW" 
ever,  as  will  stop  the  party  fiom  saying  that  he  came  for  a 
special  or  temporary  purpose,  soch  as  will  fix  upon  him 
the  animus  manendi^  the  intenticHi  to  remain.  The  resih 
dence  itseU^  as  I  have  said,  is  prima  fauM  evidence  of  Ae 
intention ;  if  continued,  it  becomes^  in  process  of  time,  con- 
clusive. In  the  case  of  the  In^&oBn  Ohirfj  twelve  years  was 
decided  to  have  that  effisct  In  the  case  <^  the  Embden^ 
ten  years  was  said  to  fix  the  national  character.  In  thatof 
the  Harmony^  four  years  was  dedaied  not  susceptible  of 
explanation. 

In  this  case  there  has  been  a  residence  of  sixteen  years, 
with  the  excq>tion  of  a  visit  to  this  country.  It  is  well  es- 
tablished that  a  temporary  excursion,  either  to  the  place  of 
the  original  domicil  or  to  any  other,  shall  not  be  deemed  to 
interrupt  the  residence ;  the  time  previous  to  the  absence 
shall  attach  to  that  subsequent,  and  constitute  a  continued 
reflidence. 

But  taking  the  time  most  fiivorable  to  the  daimant,  theie 
is  an  uninterrupted  residence  of  thirteen  years,  whidi,  in 
my  judgment,  is  unavoidably  conclusive. 

In  this  case,  most  especially.  Mr.  Bichardson  is  a  native 
British  subject,  and  the  •same  authority,  so  often  quoted, 
says :  '^  It  is  always  to  be  remembered  that  the  native  char- 
acter easily  reverts;  and  that  it  requires  fewer  circum- 
stances to  constitute  domicil  in  the  case  of  a  native  subject, 
than  to  impress  the  national  character  on  one  who  is  origi- 
nally of  another  country."(«) 

This  rule  applies  here  with  great  force.  It  does  not  ap- 
pear, from  any  evidence  that  has  been  produced,  that  Mr. 
Bichardson  was  recognized  in  England  as  a  citizen  of 

(a)  La  Ttif^ini^  5  Bob.  91. 
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Amenca;  and  upon  the  general  principles  held  by  Ae 
government  of  that  oountrj,  we  mnst  presume  that  he  min- 
gled again  with  the  mass  of  its  population,  as  a  legitimate, 
.  complete  British  subject,  enjoying  all  the  rights  and  advan* 
tages  of  that  character  without  being  subject  to  any  of  4ho 
r^trictions  and  inconveniences  of  an  American  citizen.  It 
does  not  appear  that  even  after  the  war  he  was,  by  himself 
or  by  others,  considered  liable  to  the  ordinary  evils  inci- 
dent to  the  citizens  of  a  hostile  country. 

There  may  be  other  evidence  of  the  intention  than  that 
which  mere  length  of  residence  affords.  The  intention 
may  be  openly  declared,  publicly  made  known ;  and  that, 
however  short  the  residence  may  be,  shall  establish  the 
domioiL 

Whitehill  had  been  but  two  days  in  the  enemy  country 
when  war  was  declared ;  but  he  had  previously  avowed 
his  intention  to  remain,  and  his  property  was  condemned. 

It  has  been  allied  that  Mr.  Richardson  was  established 
in  Liv^pool  as  a  commission  merchant  only,  and  that  he 
was  not  engaged  in  general  commerce.  That  is  wholly 
immaterial — quo  ad,  this  shipment,  he  can  only  be  recog- 
nized as  a  merchant ;  his  domicil  is  established,  and  this 
transaction  imparts  to  it  a  commercial  character. 

Having  endeavored  to  show  how  a  domicil  is  estab- 
lidied — ^how  a  foreign  commercial  character  is  acquired — 
it  will  be  proper  to  inquire  how  it  is  divested ;  how  a  citi- 
zen of  one  country  can  disengage  himself  and  his  property 
from  the  effects  and  consequences  of  a  residence  established 
in  another ;  and  this  brings  me  to  an  examination  of  the 
last  point  which  I  have  proposed  to  consider. 

It  is  insisted  that  Mr.  Richardson,  being  a  naturalized 
citizen  of  the  United  States,  had  a  right  to  withdraw  his 
property  from  the  hostile  country. 

As  a  general  proposition,  I  think  this  cannot  be  main- 
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tained.  It  is  by  no  means  dear  that  a  citizen  or  sobjeet  of 
one  belligerent  can,  stricti  jurie^  withdraw  Anything  fiom. 
the  territories  of  the  other.  It  is  no  doubt  true  that  hana 
fide  cases  of  this  kind  are  treated  with  indnlgence;  and 
that,  from  motives  of  public  policy,  the  general  principle 
of  the  laws  of  war  are  not  unfrequently  relaxed  and  aoccnn- 
modated  to  the  sufferings  and  peculiar  circnmstances  of  in- 
dividuals. But  it  is  of  no  use  to  discuss  the  principle,  un- 
less the  &ct8  disclosed  can  bring  the  case  within  it 

It  is  both  proved  and  admitted  that  this  property  was 
shipped  before  the  declaration  of  war  was  known  to  the 
claimant,  and  it  is  difficult  to  conceive  how  property  can 
be  claimed  here  as  vnAdraum  from  the  hostile  country, 
when  it  was  sent  before  the  claimant  knew  that  the  re* 
spective  nations  were  at  war.  This  difficulty  is  increased 
by  the  full  proof  before  the  court  that  these  goods  were 
shipped  for  sales  and  returns.  They  were  not  sent  to  re- 
main here  and  wait  the  arrival  of  the  owner.  It  is  clearly 
established,  by  the  papers,  that  they  were  to  be  sold  as  soon 
as  might  be  convenient,  and  the  avails  remitted  to  him  in 
England.  AH  expectation  of  success,  therefore,  from  this 
source,  must  certainly  be  ill  founded. 

It  i9  fiirther  urged  that  Mr.  Richardson's  affidavit,  and 
others,  offered  as  further  proo^  show  that  he  intended  to 
return  to  this  country.  The  affidavits  which  have  been 
produced  to  this  point  are  those  of  Robert  Falkner,  James 
Mills  and  John  SilL  Their  affidavits  go  to  show  that  Mr. 
Richardson,  while  in  England,  at  different  times  expressed 
an  intention  to  return  to  America,  if  the  orders  in  council, 
complained  of  by  this  country,  were  not  rtpeakd,  tmd  the  com- 
mercicd  intercourse  between  the  two  countries  restored.  Mr. 
Richardson  himself  deposes,  that  he  did  make  these  dedar 
rations,  and  did  entertain  that  intention. 

These  fiicts  are  well  proved,  and  the  ckunant  is  entitled 
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to  the  full  benefit  of  them.  But  however  distinctly  these 
declarations  were  made  and  repeated,  and  however  earnest 
and  decisive  that  intention  may  have  been,  I  hold,  on  the 
authority  of  the  judgment  in  the  case  of  the  President,  and 
many  others,  that  it  is  perfectly  immaterial  and  unavailing 
in  a  prize  court 

'^  A  mere  intention  to  remove,"  said  Sir  William  Scott, 
''  has  never  been  held  sufficient  without  some  overt  act,  be- 
ing merely  an  iutention,  residing  secretly  and  undistin- 
gmshably  in  the«  breast  of  the  party,  and  liable  to  be  re- 
voked every  hoiir.  The  expressions  of  the  letter  in  which 
this  intention  is  said  to  be  found  are,  I  observe,  very  weaik 
and  general,  of  an  intention  merely  injuturo.  Were  they 
even  much  stronger  than  they  are  they  would  not  be  suffi- 
cient Somethiog  more  than  mere  verbal  declaration,  some 
solid  &ct,  showing  that  the  part^  is  in  the  act  of  withdraw- 
ing, has  always  been  held  necessary  in  such  ca8es."(a) 

Besides,  the  intention  which  was  entertained  rested 
wholly  on  a  contingency^  the  alternative  of  .which  might 
instantly  have  obliterated  this  impression  from  his  mind, 
and  produced  a  determination  not  to  return.  This,  in  feet, 
must  have  been  the  state  of  the  claimant's  mind  at  the  mo- 
ment this  shipment  was  made.  He  knew  not  of  the  war, 
and  the  only  assigned  cause  for  his  intention  to  return  to 
America  was  removed.  In  his  opinion  the  orders  in  coun- 
cil were  so  revoked  that  the  usual  commercial  intercourse 
between  the  two  countries  would  be  soon  restored.  Under 
that  supposition  these  goods, were  shipped,  and  from  his 
own  showing,  therefore,  I  am  not  only  authorized,  but 
bound  to  presume,  that  the  intention  to  retom  to  thiBCOun- 
try  did  not  at  that  moment  exist 

But  ff  it  had  so  existed,  the  judgment  in  the  case  of  the 

(fl$  5  Bob.  260. 
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Indian  Chi€/(a)  shows  how  insafficient  and  ineffectual  its 
considered  in  the  prize  courts  of  England.  It  is  there  most 
decisively  stated,  that  the  character  acquired  by  residence 
ceases  only  by  non-residence;  that  it  ceases  only  from  the 
time  the  party  turns  his  back  on  the  country  where  he  has 
resided,  on  his  way  to  his  own ;  that  it  adheres  to  him  till 
the  moment  he  puts  himself  in  motion,  bona  fde^  to  quit 
the  country  of  his  residence,  sine  animo  revertendi.  The 
vessel,  in  that  case,  was  the  property  of  a  Mr.  Johnson,  a 
native  American,  but  who  had  for  some  time  resided  in 
England.  She  was  seized  as  being  engaged  in  a  trade  with 
the  enemies  of  England.  The  court  distinctly  determined 
that,  if  Johnson  had  remained  in  England  till  the  time  of 
seizure,  she  would  have  been  condenmed  as  the  property 
of  a  British  merchant ;  but  as  he  had  left  the  country  on 
his  way  to  America,  he  must  be  deemed  to  be  in  pursuit 
o:^  and  to  have  revived  his  native  character;  and  for  that 
reason  only  she  was  restored. 

So  in  the  fiase  of  Curtissos :  he  had  been  resident  in  an 
enemy  colony,  but  had  left  it  before  the  capture  of  his  prop- 
erty, and  was  actually  on  his  way  home.  The  lords,  on 
appeal,  decided  that  as  he  had  put  himself  in  motion  to- 
wards his  own  country,  as  he  was  in  itinere  he  was  entitled 
to  restitution.  There  are  other  decisions  of  these  distin- 
guished authorities,  showing  that  the  character  which  resi- 
dence gives,  can  only  be  divested  by  an  actual  departure 
from  the  country  in  which  it  is  established,  or  at  least  some 
act  that  may  be  deemed  an  actual  commencement  of  his 
movement  from  it,  and  a  real  substantial  effort  to  ^r^ain 
his  native  or  prior  domicil.  The  principle  of  these  deci- 
sions I  shall  adopt  in  this  case,  because  I  think  it  founded 
in  good  sense,  and  furnishing  the  on[j  praetiociblB  applicaticm 

(a)  ir  Bob.  34. 
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of  a  rale,  intended  to  ameUorate  the  strict  laws^'of  war.  J£ 
tke  rule  be  not  thns  restricted,  and  thus  applied,  there  will 
be  no  end  to  alleged  intentions  of  returning.  If  a  pre* 
viouslj  dedaied  intention  is  to  justifj  exportadons  from  the 
enemy  country  in  every  dubious  state  of  things,  they  will 
always  be  made  in  anticipation  of  possible  consequences, 
and  speculative  projects,  leading  to  a  long-c(»itinued  inter- 
course, the  evils  of  which  cannot  be  foreseen,  and  which  it 
would  certainly  be  destructive  to  tolerate. 

It  is  said  that  Mr.  Richardson  execttied  the  intention  he 
had  expressed,  by  returning  to  this  country.  As  he  has 
returned,  he  is  certainly  now  entitled  to  the  benefit  of  it ; 
but  it  cannot  have  a  retrospective  operation.  Having  ac- 
quired and  established  the  character  of  a  British  trader,  it 
adhered  to  him  until  he  did  return. 

It  is  also  said,  and  I  admit,  that  a  person  in  a  foreign 
country,  at  the  commencement  of  hostilities,  may  elect  to 
return  or  remain  abroad ;  but  suroly  that  election  must  be 
made  known.  How  can  it  be  disclosed  7  What  shall  be 
evidence  of  his  election  ?  We  have  seen  that  a  mere  de- 
claration  of  his  intention  to  return  is  insufficient.  I  should 
presume  that  a  continuation  in  the  foreign  country,  is  the 
most  conclusive  evidence  that  can  be  fiimished  of  his  elec- 
tion to  remain,  and  in  the  nature  of  things  nothing  can  be 
legal  and  conclusive  evidence  of  his  election  to  return,  but 
an  attempt  to  carry  that  election  into  effect  In  every  act 
done  to  ^ectuate  that,  he  shall  be  protected.  While  he 
remains,  the  presumption  of  law  is  against  him,  and  can 
only  be  repelled  by  the  commencement  of  his  return.  He 
cannot  remain  in  the  hostile  country  sending  out  as  many 
goods  as  may  suit  his  convenience,  and  then  claim  them 
upon  the  ground  of  a  previously-declared  intention  to  re- 
turn. The  shipment  and  his  return  must  be  cotemporane- 
ous  acts,  or  so  nearly  connected  in  point  of  time,  as  sub* 
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stantiallj  to  form  but  one  transaction.  It  is  evident  fix>ni 
the  &cts  in  the  oaae,  that  at  the  time  this  shipment  was 
made,  Mr.  Bidiardson  wBa  not  in  pursuit  of  his  American 
character.  This,  then,  was  an  act  done  as  a  BriHsh  trader^ 
and  cannot  be  otherwise  considered. 

Mr.  Bichaidson,  moreover,  did  not  leave  England  till 
seven  or  eight  months  after  the  captnie  of  the  Mary  and 
Susan^  and  his  return  is  now  fedrlj  open  to  the  suggesti<«i 
that  it  was  produced  by  the  capture  of  his  property.  Up- 
on principle,  therefore,  and  upon  authority  too,  it  is  not 
entitled  to  consideration,  and  must  be  laid  entirely  out  of 
the  case. 

I  perceive  the  necessity  of  closing  this  opinion  without 
adverting  to  a  few  other  topics  which  the  ai^gument  pre- 
sented. I  have  abready  been  tbo  diffusive,  for  which  the 
nature  of  the  cause,  it  is  hoped,  will  be  deemed  a  sufficient 
apology.  I  was  dxdy  impressed  with  its  novelty  and  im- 
portance, and  have  felt  a  solicitude,  amidst  the  pressure  of 
other  business,  to  manifest  at  least  a  desire  to  arrive  at  a 
just  conclusion.  That  which  has  been  pronounced  has 
been  resisted  with  all  the  feelings  that  human  misfortune 
and  individual  calamity  are  calculated  to  produce ;  but  it 
has  been  forced  upon  me  by  what  I  conceive  to  be  dear 
and  explicit,  though  rigorous  rules  of  law,  which  impe- 
riously demand  the  suppression  of  all  personal  sympathies. 
I  have,  however,  the  consolation  to  know  that  if  injustice 
has  been  done,  relief  wiU  be  administered  in  another  place, 
where  the  skill  and  profound  researches  of  die  judge  can- 
not &il  to  detect  dnd  correct  my  error. 
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THE  DISTRICT  OF  NEW  YORK. 

Charles  Johnson  et  als.  against  Thirteen  Bales  and 
Thirteen  Cases  of  Goods  and  Mbrohandisb — Susan 
Falconer,  Claimant. 

The  <ntu8  prdbandi  in  all  prize  oaoBea  is  on  the  daimants* 

If  the  claimants  in  a  prize  cause  he  admitted  or  proved  to  be  alien  enemies, 
they  most  be  presumed  to  be  in  the  ordinary  and  usual  situation  of  alien 
enemies,  to  wit,  in  their  own  country,  at  all  events  out  of  this. 

An  alien  enemy  not  here  under  letters  of  safe  conduct^  or  under  the  protec- 
tion of  the  goreniment^  cannot  sue  in  the  common  law  coorts. 

D.  S.  Jones,  Griffin,  Emmet  and  Wells,  for  libel- 

lants. 
CoLDBN,  Slosson  and  Irving,  for  claimant. 

Bt  the  title  of  this  cause,  it  appears  that  the  libellants  in 
this  were  the  same  as  in  the  preceding  case,  and  that  the 
goods  libelled  were  also  found  and  captured  on  board  the 
Mary  and  Susan^  which  renders  it  unnecessary  to  repeat 
here  the  allegation  in  the  libel  and  claim. 

The  principal  question  which  was  presented  for  the  con* 
sideration  of  the  court  in  this  case,  was,  whether  an  alien 
enemy,  under  any  and  what  circumstances,  could  be  heard 
in  the  Prize  Court 

Yan  Ness,  J. : — ^It  is  contended  by  the  libellants^  that 
James  Beswicke  &  Son  are  alien  enemiea^  and  that  this 
appears — 

1.  By  the  pleadings. 

2.  By  the  papers  found  on  board  the  captured  vessel 
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By  the  pleadings,  becaiise  it  is  alleged  in  the  libel,  and 
not  denied  in  the  claim.  I  am  of  opinion  that  the  all^a- 
tion  in'the  libel  is  sufficiently  plain  and  explicit  That  it 
is  a  material  one,  forming  the  very  foundation  of  this  pro- 
ceeding, and  that,  according  to  all  known  rules  of  pleading, 
the  main  &ct  which  sustains  the  prosecution,  must,  if  it  can, 
be  negatived,  or  it  will  be  taken  as  admitted.  That  this' 
allegation  is  material  and  ought  to  be  denied,  the  case  of 
the  Beurse  Van  Koningherg  is  a  direct  and  positive  author- 
ity.(a)  It  shows,  conclusively,  that  enemy's  interest  must 
always  be  negatived  in  the  claim. 

But,  aside  from  this,  I  think  the  &ct  sufficiently  proved 
by  the  papers  found  on  board,  and  now  before  the  court 

The  letters  of  Beswicke  &  Son  leave  no  doubt  that 
they  are  BritLsh  subjects  residing  in  Saddleworth,  England ; 
and  if  they  did,  that  fix>m  Blackstock  to  Hugh  Auchin- 
closs  would  remove  it  Being  satisfied  onthafBubjectj  it 
is  unnecessary  to  determine  how  tBX  their  residence  alone 
would  invest  them  with  a  hostile  character  as  to  this  trans- 
action. It  is  a  question  on  which  much  may  be  said  in 
other  cases,  and  I  have  deemed  it  most  expedient  to  avoid 
an  examination  of  it  in  one  that  does  not  require  it 

In  order  to  dispose  of  all  the  objections  arising  out  of 
the  form  of  the  pleadings,  I  will,  while  on  this  part  of  the 
case,  notice  another  raised  by  the  counsel  of  the  claimant, 
though  in  a  late  stage  of  the  argument 

It  is  urged  that  the  Rbel  should  not  only  allege  that  the 
claimants  are  alien  enemies^  but  that  they  are  aiien  enemies 
resident  abroad. 

It  isVery  plain  that  both  the  libel  and  claim,  in  this  case, 
are  inaccurately  and  loosely  drawn. 

But  it  appears  to  me,  that  whether  it  be  alleged  or  not^ 

(a)  2  Bob.  142. 
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if  the  claimants  be  admitted  or  proved  to  be  'alien  enemies^ 
tkey  must  be  presumed  and  taken  to  be  in  tbe  ordinary  and 
usual  situation  of  alien  enemies,  to  wit>  in  their  own  coun- 
try, at  any  rate  out  of  this. 

They  cannot  be  Aere,  without  a  letter  of  safe  conduct^  or 
by  permission  of  the  government.  Once  acknowledged  to 
be  alien  enemies,  they  cannot  be  presumed  to  be  here  and 
to  have  that  letter  or  that  permission.  That  presumption 
would  be  unnatural  and  violent.  Kthey  have  either,  they 
ought  to  show  it  if  they  mean  to  make  it  the  foundation  on 
which  to  assert  a  right  or  to  claim  a  privilege.  On  genera 
principles,  as  enemies,  they  have  no  rights,  no  privileges, 
and  if  they  mean  to  be  exempted  from  the  general  rule, 
from  the  general  operation  and  effect  of  a  state  of  war,  they 
must  show  themselves  within  some  of  the  stipulated  or  cus- 
tomary exceptions.  I  believe  it  may  be  laid  down  as  a 
general  rule,  that  all  presumptions  must  be  against  them. 
Sir  William  Scott  says,  the  onus  probandi  in  all  prize  causes, 
is  on  the  claimant(a) 

And  in  Sylvester's  case,Q>)  it  is  decided  by  the  court,  that 
whatever  the  protection  or  license  of  an  alien  enemy  may 
be,  it  must  be  set  forth  in  the  pleadings.  Although  these 
books  are  not  esteemed  very  high  authority,  this  case  re- 
ceives credit  and  respect  from  a  reference  in  Bacon. 

But  I  think  it  can  be  shown,  by  precedent,  that  the  alle- 
gation is  not  material.  Alien,  says  a  learned  judge,  i»  a  fe- 
galterm,  and  amounts  to  many  words.  In  Sylvester^h  case, 
there  was  a  plea  that  the  plaintiff  was  ''  an  alien  enemy, 
bom  under  the  allegiance  of  the  French  king."  To  this  there 
was  a  demurrer,  and  the  plea  was  held  good.  The  allega- 
tion, therefore,  that  he  was  resident  abroad,  was  not  deemed 
necessary — Dau.  against  DavaUan  and  others.{c)    In  another 

(a)  4  Bob.  235.  (d)  1  Hod.  158. 

(c)  Ana.  462. 

Vol.  II.  41 


6|id,  CIRCUIT  COURT 

"  Johnson  et  a2&  agt  Thirteen  Bales  and  Thirteen  Caeef  of  Gooda^  el& 

case,  the  plaintiff  are  alleged  to  be  '^Frenchmen,  alienS| 
and  enemiea  to  the  king  of  Great  Britain/'  and  thai  was 
held  enough.  The  word  "  Frenckman^^^  said  the  chief  ba- 
ron, "  shows  that  thej  are  the  subjects  of  a  nation,  at  war 
with  lis.  The  averment  that  they  a^e  demies  of  the  king^ 
is  the  same  thing  as  if  the  plea  had  said  that  thej  adhere 
to  his  enemies.'* 

Hei«  the  claimants  ai»  alleged  to  be  "subjects  of  liie. 
kingdom  of  Gr^  Britain  and  Ireland,  aad  enemies."  Sab> 
jects  of  the  king  of  Great  Britain  is  oertaiidy  equivalent  to 
^^JEnffUshmen  and  cUwm"  and  they  are  alleged  to  be  enemm. 
— ^&om  which  it  must  follow,  that  they  adhere  to  the  euA*. 
n^y,  and  then  whether  they  are  aiienSj  j$  p^ectly  immato" 
rial*  If  they  adhere  to  the  enemy,  they  must  be  treated  as: 
such.  The  terms,  "sul^ecla  of  the  kingdom  of  OrecU  Bribam 
apd  Ireland^  and  emmiea"  therefore  embrace  every  allega? 
tipn  which,  by  these  decisioufi^  is  deemed  necessary.  L| 
6i^)port  of  these  allegations^  it  is  competent^  though  not  ne- 
cessary,  for  the  captors  to  prove  the  residence  of  the  claim- 
ants, which  hz»  been  abundantly  shown  to  be  in  Saddle- 
WQrth.  In  the  conunon  Uw  courts,  the  defendant  must,  set 
fprtb,  in  his  plea,  evezy  thing  requisite  to  negative  the  righl: 
of  th^  plaintiff^  tp  me.  Here  the  onm  mnbondi  ia  on  iim 
claimant    Hc)  mu^t.  show  himself  entitled  to  all  thdpxi«^^ 

It.b^ingf^mittod,  tfaje% apdif not ai^tted^ proved, ih^ 
U^sni.  Beswioke  &  Son  sae  aUcn  enifmeSf  resident  in  Un^ 
eqemj^  coip^tiy,  the  queustion  arises — ^Whether  they  can  !»• 
hff^  i^.tlMS  coi^)t;  wbQth^r  the  clajun.of  WiUiaxn  Faloh. 
n$K  ift.lili^  he}^  am  b^  sustained,  or  m^i^at  be  r^tedtlt- 

This  qufistian,  abfttocaotly  oc^nsi^ered;  ia  simple  enouf^ 
i^j^  Iq  n^  judgment,,  prasents  but  few  difficulties..  BiA^ 
in  consequence  of  tlie.  course  which  the  couQ^el  thouglu 
proper  to  take,  and  the  variety  of  topicn;  wj^ieh  were  intro- 
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duced  aitd  discussed  in  the  progi^  of  the  argument,  ii' 
h&s  become  somewhat  involved  and  complicated. 

I  had  at  first  intended  to  take  as  extensive  a  view,  and' 
give  as  full  a  discussion  of  each  distinct  point  which  had  ^ 
been  made,  as  my  convenience  would  allow.    But  I  was ' 
embarraased  and  arrested  in  the  execution  of  this  intention, 
by  recollecting  the  claim  interposed  on  the  part  of  the  gov- 
ernment; by  my  iguoranci^  of  the  precise  groxmd  that' 
would  be  taken  on  the  argument  of  that  claim ;  and,  also, 
'  by  the  consideration  that  some  of  the  questions  incidentally ' 
discussed  here  might  be  made  principal  grounds  of  defence 
in  the  other  cases  which  are  to  follow  this,  and  be  more  di- 
rectly presented  foT'the  consideration  of  the  court 

In  order,  therefore,  to  avoid  a  prematxffe  and  anticipated* 
decision  of  questions  involving  the  rights  of  other  claim- 
ants^ and  on  which  other-  counsel  may  wish  to  be  heard,  I 
have  found  it  necessary  to  take  a  view  of  this  case  some- 
what concise-  and  circumscribed. 

Beside  the  authorities  which  have  been  cited  to  show  that' 
an:  aiien  enemy  not  here  ubder  letters  of  safe  conduct,  or 
under  the  protection  of  the  government,  cannot  sue  in  the 
common  law  courts,  there  are  some  others  to  which  I  shall' 
refer. 

The  first  is  ihexaseof /^Zvcsfer,  in  7  Modi  p.  150,  ab^eady^ 
aftttded  to.'.    It  is  so  early  as^the  1st '  of  Queen  Anne,  and:* 
aWteugh-  it  is  notfdH  in  point,  yet  it  will  be  perceived  that 
ittbears  pretty  directly  on  this  question,  and  in  principle  is?* 
oonfbrmable  to  the  later  cases  which  will  be  examined. 
^  The  next  case  to  which  I  shall  refer  is  that  of  WeUs  v. ' 
WiBkms,'  r^rted  at  length  in  1st  Lord  Raymond,  282, 
and  concisely  in  Ist  Lutwyche,  16,  and  1  Salkeld,  46t 
This  case  ought  to  have  been  stated  before  the  last,  as  it  is 
anterior  in  its  date,  being  the  9th  WiUiara  III,    It  was  an  ' 
acti&n  of  debt  on  bond.    The  defendant  plead  that  the  plain- 
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tiff  was,  aa  alien  enemy,  and  came  into  England  '^  sine 
salvo  conductu.^  The  plaintiff  leplied,  that  at  the  time  of 
making  the  bond  he  was,  and  continued  in  the  country; 
"  jTer  liceTUiam  et  sub  proiectione  domini  regisP  To  this  rep- 
lication the  defendant  demurred,  and  contended,  that  al- 
though the  plaintiff  was  in  England,  by  license^  ani  under 
'protection^  jet,  without  a  hiier  of  safe  conduct,  he  could  not 
'  maintain  a  suit.  The  Chief  Justice,  in  deciding  the  case, 
said,  '^  an  alien  enemy,  who  is  here  in  protection,  may  sue 
his  bond  or  contract ;  but  an  alien  enemy,  abiding  in  his 
own  country,  cannot  sue  here/'  This  case,  if  it  be  good 
authority,  seems  to  be  decisive  on  the  question  under  con* 
sideration,  and  so  &i  from  being  oyerruled  or  questioned, 
it  is  manifestly  supported  by  the  subsequent  decisions  that 
haye  been  found  or  cited. 

The  case  of  Ricord  against  BeUenham^  in  Sd  Burrow, 
17S4,  was  an  action  on  a  ransom  bilL  In  this  the  authority 
of  the  last  case,  and  the  principles  on  which  it  rested,  were 
fully  recognized ;  and  although  the  action  was  allowed,  it 
was  admitted  to  be  an  exception  to  the  general  rule,  and 
sustained  exclusively  on  the  ground  that  in  the  single  in- 
stance of  ransom  bUls  it  was  the  practice  of  some  other  Eu- 
ropean nations. 

There  are  two  otiier  cases  on  ransom  bills  reported  in 
Douglass,  619  and  625,  Comu  agfdnst  Blac&ume,  and  An- 
(hon  against  Fisher.  These  refer  to  the  last  case  of  Bioord 
against  Bettenhamy  and  recognize  tiiese  suits  on  ransom  bills, 
as  founded  on  a  solitary  exception  to  the  general  disability 
of  an  alien  to  sue,  if  resident  abroad. 

These  cases  were  prior  to  the  statutes  of  22  Gteo.  m, 
^  which  put  an  end  to  suits  on  ransom  bills. 

The  next  is  that  of  Daubigny  and  others  against  DavaJlcn 
and  others,  in  the  Exchequer,  Anstruther,  462. 

This  was  a  bill  for  the  discovery  of  goods  received  by 
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Ihe  defendants  ^  agents  for  the  plaintcfl^  stating  the  dis* 
oovery  to  be  necessary  for  supporting  actions  at  law,  in- 
tended  to  be  brought  by  the  plainti£&  for  the  value  of 
the  goods.  The  defendants  pleaded,  in  substance,  that  the; 
plaintifb  toere  alien  enemies,  resident  in  France,  and  relied 
on  the  very  oases  I  have  cited  from  Strange,  Lord  Bay- 
znond  and  Douglass. 

It  was  decided  that  the  plea  was  sufficientj  and  Mcl)on* 
aid,  chief  baron,  in  delivering  the  opinion  of  the  court, 
after  stating  that  aiien  JHende  may  institute  suits,  and  the 
particular  circumstances  under  which  even  alien  enemies 
may  sue,  says:  ''But  this  claim  to  the  protection  of  our 
courts  does  not  apply  to  those  aliens  who  adhere  to  the 
king's  enemies.  They  seem  upon  every  principle  to  be  in- 
capacitated from  suing  either  at  law  or  in  equity.  The  dis- 
ability to  sue  is  personal.  It  takes  away  from  the  king'fl 
enemies  the  benefit  of  his  courts,  whether  for  the  purpose 
of  immediate  relief  or  to  give  assistance  in  obtaining  that 
relief  elsewhere." 

I  would  ask  the  attention  of  the  counsel  for  the  claim- 
ants to  this  decision.  It  is  singularly  applicable  to  the 
peculiar  features  of  their  case,  and  to  the  nature  of  the  pro- 
ceeding here:  aliens  adhering  to  the  king's  enemies  shall 
ilerive  no  benefits  through  his  courts. 

After  such  decisive  authorities,  it  must  be  unnecessary 
to  multiply  themt  They  are  too  numerous  to  admit  of  a 
minute  examination,  and  I  shall  only  refer  to  a  few  others, 
which  prove  incontestibly  that  an  alien  enemy,  commorant 
in  his  own  country,  cannot  sue  in  the  courts  of  lie  other. 
Sparenburgh  v.  BamuUime  ;{a)  McOonnel  v.  Hector  ;(6)  Le 
Bret  V.  PapiUon  ;(c)  D^LunevUle  v.  PhiUps  ;(d)  and  this  sure- 

(a)  1  B.  ft  P.  163,  in  l79t  (&)  3  K  &  P.  113,  1802. 

(c)  4  Bast,  ^02,  1804.  (^  6  B.  ft  P.  97,  in  1806. 
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^  ]fi  all  thftt  is  Beeeaaary  to  edtaUisIi.  For  if  neidiar  «f 
;lwo  belUgerento  can  aae  tbe  other^  how  is  either  to  be  suied  ? 
tTo  pKove.ihat  neither  can  sue,  is  all  that  can  beproved. 

But  Beswicke  Ji  Son  proceed  by  an  agent,  and  I  shall 
i,.!^  one  other  authoriij  to  show,  that  in  the  eonmion  law 
.courts  thejr  derive  no  advantage  firom  that  circumstanca 
^  The  case  to  which  I  allude  is  that  of  Raphael  Brandon 
4lgain8t  N99lnt.{a)  It  was  an  action  on  a  policjy  of  insurance, 
^tfbeted  bjihe  plaintiff  on  account  of  alien  enemies  resident 
on  france,  and  who  were  indebted. to  him,  ihe  pbmd^,  a 
.^riiith  subject,  in  a  sum  exceeding  the  amount  of  the  policy, 
lind.he  intended  toxeimburse  himself  in  part  bj  a^ecovegr 
ikt  tius  suit. .  Lord  Kenjon  decided,  that  an  action  would 
:fu>t  lie,  eithejT.by  or  in  &vor  of  an  alien  enemj,  under  sooh 
.aBxreumstances.  That  what  he  could  not  do  diieotljr  he 
jiiheiald  ,notv  do  indireotlj. 

This  is  precisely  the  case  here,  and  brings  the  cammon 
i$m  authorities  directly  to  the  point,  before  the  court 

The  case  of  Bristow  against  Towers,  in  the  same  bool^ 
iPDge.SS,  is  similar  in  principle. 

,  .HaviDg,  as  .1  thiok,  sufficiently  ascertained  that-«2wf> 
^monies,  commorant  in  their  own  countiy,  cannot  sue  in 
i&B  common  Jaw  cofh^is,  it  is  proper  to  examine  what  are 
the  principles  and  practice  adopted  by  courts  proceeding 
^ioooxdixig  to  the  law  of  nations  and  of  war. 

The  ficst  authority  to  which  I  ^11  refer,  in  puisoiag 
jAus  inquiry,  is  Bynkershoeok.  For  of  all  writers  on  puUio 
Mid^neral*law,  he  is  the  most  lucid  and  satia&ctory,  on 
ihe  .particular  subjects  of  which  he  treats. 

In  the.25th  chapter  of  his  Treatise  on  the  Law  of  War, 
-«t  ^the  head  of  the.  8th  section,  the  learned  translator  lays 
it  down,  as  the  clear  and  indubitable  result  of  his  author's 
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nauKming,  "  thikt  one  iv-ho  remdes  in  an  en^fttiy's  <M>aiiti% 
under  a  safe  conduct  from  the  sorei^igD,  may  sue  and  %• 
sued;' 
ThiB  is  tbe  principle  adopted  by  the  cotomon  law  oourtB^ 
In  the  7th  chapter  of  this  treatise  mil  be  fonnd  what 
&e  author  considers,  in  this  respect,  the  disabilities  of  alien  ' 
enemies  not  thus  in  the  country.  In  order  to  meet  thd 
remaTks  which  were  made  Xipon  it,  I  will  state  it  with 
Bome  precision.  The  author  says,  ''thai  except  in  the  eaite 
where  there  is  a  mutual  commefrce  permitted  by  both  bel- 
Ugerents,  an  alien  enemy  has  no  persona  siandtinjudicio.^ 
This  phrase  is  rendered,  by  the  learned  translator,  "no 
x^t  to  be  heard  as  plaintiff  in  courts  of  justice,''  and  thia 
explanation  is  relied  on  to  support  the  rights  of  the  claim- 
ants to  be  heard.  It  is  extremely  doubtful,  I  think,  whether 
this  be  a  just  exposition  of  these  words;  but  it  is  perfectly 
umnaterial  whether  it  be  or  not.  Admit,  for  a  moment^ 
tiiat  by  these  wotds,  the  author  means  to  say,  that  an 
aUm  enemy  "cannot  be  heard  as  plaintiff  in  a  court  of  jus- 
tice ;"  and  admit,  also,  all  that  was  said  by  the  council,  th&t 
the  present  claimants  must  be  considered,  not  as  plaintiffla^ 
but  defendants;  that  in  common  law  language,  they  are 
not  suing,  but  sued ;  and  how  does  it  aid  them  ?  It  is 
very  obvious,  that  this  mysterious  sentence  is  but  part  of 
4he  law  which  Bynkershoeck  means  to  state.  It  is  but  pait 
of  what  he  does  state  on  the  subject  He  here  says,  thsSt 
da  alien  enemy  can  have  "  no  persona  standi  in  jvMdo^^ 
"cannot  be  heard  as  plaintiff  in  courts  of  justice."  And 
in  the  next  section  he  proceeds—"  moreover,  if  you  do  ndt 
^jennit  your  enemy  to  bring  actions,  neiflier  <5an  you,  wiA 
justice,  stiffer  them  to  be  brought  against  your  enemy  ;** 
and  then  goes  on  to  reprobate,  in  very  decisive  language, 
a  different  course  which  had  once  been  permitted  by  the 
Dutch  government— so  that  the  explanattion  of  ^he  learned 
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translator  may  be  permitted  to  remain  as  altc^ther  haim* 
less,  and  not  at  all  at  variance  with  the  general  law  estab* 
lished  by  the  context ;  which  indubitably  is,  that  the  sub- 
ject of  one  belligerent  cannot  have  a  legal  peraanai  standing 
in  the  courts  of  the  other.  He  cannot  appear  or  be  heard  in 
them,  except  in  the  cases  which  have  been  mentioned.  He 
is  totally  ex  lex.  In  the  language  of  one  of  the  English 
authorities,  "A«  cannot  have  the  benefit  of  the  king' a  courts" 
Adopting  this  as  the  law,  it  becomes  immaterial  to  inquire^ 
whether  the  claimants  must  be  viewed  as  plaintiffs  or  de- 
fendants ;  whether  the  proceeding  is  by,  or  against  them. 
But  surely  they  are  not  in  the  situationof  ordinary  defend- 
ants. In  the  first  place,  they  are  not  brought  here  by  any 
compulsory  process.  They  appear  here  voluntarily,  to  as- 
sert and  prosecute  a  right,  not  to  defend  property,  which 
is  demanded  of  them  and  in  iiieii  possessionj  but  to  demand 
and  recover  property,  the  possession  oS  rwidch  they  have 
lost — ^not  to  resist  an  injury  threatened,  but  to  claim  a  ben- 
efit alleged  to  be  withheld.  And  this  is  precisely  what 
even  the  most  doubtful  authorities  say  they  shall  not  be 
permitted  to  do. 

Sir  William  Scott,  who,  when  his  opinions  are  not  influ- 
enced by  the  executive  authority,  or  by  the  peculiar  situa- 
tion and  policy  of  his  nation,  is  great  and  high  authority, 
has  adopted  these  principles  in  their  whole  extent  "  In 
time  of  war,"  he  says,  "  there  is  a  total  inability  to  sustain 
a  contract,  by  an  appeal  to  the  tribunals  of  the  one  country^ 
on  the  part  of  the  subjects  of  the  other.  In  the  laws  ci 
almost  every  country,  the  character  of  alien  enemy  carries 
with  it  a  disability  to  sue,  or  to  sustain,  in  the  language  of 
the  civilians,  a  ^persona  standi  in  judicioJ  The  peculiar 
law  of  our  own  country,  applies  this  principle  with  great 
rigor.  The  same  principle  is  received  in  our  courts  of  the 
law  of  nations ;  they  are  so  far  British  courts,  that  no  man 
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can  sue  tiierein,  who  is  a  subject  of  the  enemy,  unless  under 
particular  circumstances,  that  pro  hduc  vice  discharge  him 
fix>m  the  character  of  enemy.'^  The  same  principle  then  is 
received  in  the  AdmiraUy  and  Common  Law  Courts  ;  and 
nothing  more  is  requisite  than  to  conform  its  application 
to  the  nature  of  the  subject  in  controversy,  and  to  the  pro- 
ceedings of  the  respective  courts.  The  proceedings  in  one 
are  in  personam,  in  the  other  in  rem.  If  in  the  one,  the 
benefit  of  enforcing  a  personal  contract  is  withheld,  so  in 
the  other  must  be  withheld  the  benefit  of  claiming  and  de- 
manding the  thing  or  property  in  dilute.  In  the  one,  he 
shall  not  be  entitled  to  a  proceeding,  6y  rneans  of  which  he 
may  recover  the  value  of  the  property  he  pursues,  nor  in 
the  other  the  properly  itsel£ 

Sir  William  Scott  has  not  only  recognized  these  princi- 
ples in  theory,  but  has  evidently  adopted  them  in  practice. 
Wherever  the  character  of  the  claimant,  or  the  property 
seemed  at  all  tinctured  with  hostility,  the  claim  has  either 
been  rejected,  or  the  property  condemned.  The  grounds 
on  which  the  cases  of  the  Walsingham  packet,  that  of  the 
Juffrowe  Louisa  Mdrgaretha  and  others,  referred  to  in  the 
case  of  the  Hoop,  were  decided,  although  not  precisely  to 
this  point,  have  their  origin  in  the  same  principle.  But  I 
think  the  case  of  the  Trvo  Bro(hers,(a)  is  very  conclusive. 
It  appears  fix)m  that  case,  that  even  where  property  is  cap- 
tured within  the  limits  of  a  neutral  country,  the  original 
owners  cannot  claim  it  in  the  courts  of  the  country  at  war 
with  theirs.  Their  relief  must  be  obtained  through  the 
neutral  government  of  the  violated  territory.  The  prop- 
erty being  hostile,  as  between  the  captors  and  owners  was 
liable  to  capture,  unless  saved  by  the  situation  in  which  it 
was  placed.    K  so,  the  government  exercising  jurisdiction 

(a)  3  Bob.  134^ 
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tlver  the  place  where  it  was  taken,  must  do  jisuatioe  -to^ie 
party  whom  it  has  permitted  to  be  injnxBd.  .  That  is  ike 
only  way  in  which  lie  can  obtain  it  This  prinaiple  is  «er- 
'  tainly  inoontestible,  and  will  piwently  leoeiye  an  qpplka- 
ttion  to  this  case. 

Two  recent  cases  have  been  referred  to  by  the  ooonael 
for  the  claimants,  as  authorizing  the  reception  of  this  chum ; 
tiie  Hopey  decided  at  Doctor's  Commons  by  SirWillisni 
Scott,  and  the  Zodiack  in  the  Vice- Admiralty  Court,  at  Hali- 
&X.  But  on  examining  these  cases,  th^  wiU  be  found  to 
be  wholly  unconnected  in  principle  with  ihia  The  objeo- 
>tion  to  this  claim  is,  that  it  is  offered  by  and  on  behalf  of 
Anenemy,  who,  neither  by  municipal  nor  general  I»w,  has 
a  right  to  appear  in  our  courts.  Bat  the  montent  he  is  di- 
yedted  even  temporarily  of  his  hostile  chaiactcor,  he  is  re- 
stored to  this  right  He  oan  be  thus  exonerated  from  the 
character  of  an  enemy,  either  by  an  express  act  of  the  8<Hr- 
^ereign  power  of  our  own  country,  or  by  being  placed  in  a 
situation  where  the  law  of  nations  interdicts  all  acts  <£  hofi- 
tilily  from  being  committed  by  or  against  him.  This  was 
precisely  the  situation  of  the  H&pe  and  the  Zodiack.  The 
owners  of  the  first  were  completely  exonerated  from  the 
)Chafacter  and  consequences  of  hostility,  by  a  license  freoi 
the  British  government,  which,  as  to  that  goyemment,  legal- 
•issed  the  transaction  in  which  they  were  concerned,  and  quo 
\ud  ikatj  rendered  them  friend&  In  everything  ihat  related 
:to  it,  they  were  in  the  situation  of  neutralsat  least  They 
had  an  undoubted  right,  therefore,  to  be  heard  in  the  coorls 
*of  England  on  every  question  connected  with  that  voyi^ 
Sn  their  character  of  authorized  and  permitted  traders,  they 
were  in  a  capadly^to  claim,  and  therefi3i6  to  receive  xeali- 
itcition.  This  is  a  Very  clear  case.  Show  a  Uoenae  from 
this  government  to  Messrs.  Beswicke  &  Son  to  import  these 
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goods,  and  there  is  an  end  to  the  question.  They  shall  not 
only  be  permitted  to  daim,  but  they  shall  have  restitution. 

Xhe  case  of  the  Zodiack  is  equa%  clear.  She  was  cap- 
stored  by  a  British  €kirtel  schooodx,  which  was  interdicted 
expressly  by  her  own  government,  and  by  the  law  of  na- 
tions, from  committing  any  act  of  hostility  during  the  voy- 
age in  which  she  was  so  employed  as  a  Ckrid,  Every 
hostile  act^  therefore,  on  her  part  was  a  violation  of  the  MlJi 
of  her  owm  government,  and  of  universal  law.  Every 
capture  by  her  was  illegal  and  void  ab  initio.  She  was  not, 
during  that  voyage,  the  enemy  of  the  American  vessel ; 
neither  could  capture  the  other,  K  the  Cartel  had  been 
.bjought  in  here  as  a  prize,  she  must  have  been  restored  in- 
Mcmib^j  on  the  ground  that  she  was  divested  of  her  hostile 
character  by  the  flag  she  bore.  The  Americim  vessel  could 
•  not  be  captured  by  her,  therefore,  as  an  enemy.  The  faith 
of  the  government  was  pledged,  that  her  Cartels,  should 
comply  with  the  usages  of  war,  which  require  that  they 
shall  make  no  captures,  and  if  they  do,  thjd;  ibey  shall  be 
restored.  It  is  admitted  in  the  case  of  the  Siodiack^  that  the 
daim  is  received  and  restitution  awarded,  by  reason  of  its 
own  peculiarity.  It  is  an  exception  to  the  general  laws  and 
roleB  of  war,  and  cannot  be  adjudged  on.gefleral  pxincqples. 

I  shall  not  quote  Chita's  Law  of  Nations  as  an  authority. 
It  contains  nothing  original  or  new.  It  is  but  a  hasty  and 
imperfect  collection  of  authorities  as  to  modem  usages  and 
practice,  chiefly  taken  from  Sir  William  Scott^s  decisions. 
All  he  says  on  the  question  before  us,  is  a  literal  extract 
from  the  judgment  in  the  case  of  the  Hope, 

The  examination  I  have  given  this  question,  leaves  no 
doubt  in  my  mind,  that  Beswicke  k  Son,  being  alien  ene- 
mies, commorant  in  the  enemy  country,  cannot  be  heard  in 
ibis  court,  and  that  the  claim  interposed  by  William  Fal- 
coner in  their  behalf,  must  be  rejected. 
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CIRCUIT  COURT  OP  THE  UNITED  STATES  FOR 
THE  SOUTHERN  DISTRICT  OF  NEW  YORK,  IN 
THE  SECOND  CIRCUIT. 

Juan  Juakdo  v.  Thomas  Taylor. 

Assumpsit.    Damages  $30,000.  • 

The  Same  v.  The  Same. 

Tbe  doctrine  of  perpetual  aUegiance  grew  out  of  the  feudal  system,  and  was 
supported  upon  a  principle  which  became  imperative  with  the  obUgataons 
on  which  it  was  founded. 
In  the  United  States,  expatriation  is  considered  a  fundamental  right  As 
far  as  the  principles  maintained  and  the  practice  adopted  by  the  govern- 
ment IB  evidence  of  its  existence,  it  is  fully  recognized,  and  its  constant 
exercise  has  never  in, any  way  been  restrained. 
!  The  general  evidence  of  expatriation  is  actual  emigration,  with  other  oonoor- 

rent  acts,  showing  a  determiuation  and  intention  to  transfer  one^s  allegi- 
ance. 
Where  the  evidence  was,  emigration  more  than  twelve  years  ago — swearing 
allegiance  to  another  government  eight  years  sinoe — entering  into  its  ser- 
vice and  continumg  in  it,  uniformly ;  held,  that  the  defendant  had  lost  his 
character  as  a  citizen  of  the  United  States.  Held  further,  that  to  sustain 
his  expatriation  the  government  to  which  he  had  sworn  allegiance,  if  in- 
dependent in  fact,  need  not  have  been  recognized  as  such  by  the  United 
States,  but  that  the  fact  of  emigration  and  tiie  intention  to  remain  abroad 
I  and  to  abandon  his  citizenship  here,  as  manifested  by  his  oath  of  %liflgtftqoft 

.  to  another  government  ckUming  to  he  independent^  were  sufiScient 
I  When  one  portion  of  an  empire  rises  up  against  another,  no  longer  obeys  its 

I  sovereign,  but  by  force  of  arms  throws  off  his  authority,  and  is  of  sufficient 

: '    strength  to  compel  him  to  resort  to  regular  hostilities  against  it,  a  state  of 
\  "^    civil  war  exlsts.as  distinguished  from  rebellion  ;  and  the  conflicting  par- 
ties are  to  be  regarded  by  other  nations  as  two  distinct  powers,  oach 
independent  of  all  foreign  authority. 
Whether  the  independence  of  the  new  government  was  recognized  by  the 
United  States  or  not^  the  principles  of  law  which  places  the  parties  on  an 
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equal  footiiig  in  the  view  of  foreign  powers,  and  considers  them  regular 

'  combatants,  would  still  operate,  and  exclude  the  idea  of  ntaking  a  party 
in  the  war  liable  in  a  civil  suit,  in  the  courts  of  the  United  States,  for  dam- 
ages that  might  arise  to  his  adversary  from  acts  committed  in  the  prosecu- 
tion of  the  hostilities. 

The  dtizens  or  subjects  of  one  country  or  government,  are  not  prohibited,  by 
the  law  of  nations,  from  entering  the  military  or  naval  service  of  another. 

The  subjects  of  one  government  entering  the  millitary  service  of  another,  in- 
cur no  personal  liabilities  other  than  the  cpmmon  hazards  of  war ;  and  the 
government  under  which  they  act  is  alone  responsible  for  their  conduct. 

In  time  of  war,  the  courts  of  the  belligerents  have  exclusive  jurisdiction  of 
the  prizes  made  by  their  armaments ;  and  they  have  jurisdiction  not  only 
of  the  question  of  prize,  but  of  all  its  consequences. 

It  is  no  breach  of  neutrality  on  the  part  of  a  belligerent  to  equip  YesBeto  of 
war  in  a  neutral  port,  unless  the  act  be  interdicted. 

It  would  be  a  departure  from  neutrality  on  the  part  of  the  nation  that  per- 
mitted one  belligerent  to  equip  vessels  of  war  in  its  port,  and  withheld  the 
like  privilege  from  the  other. 

Prizes  made  by  armed  vessels,  either  equipped  originally,  or  whose  force  has 
been  augmented  here,  are  to  be  restored  if  brought  within  our  jurisdiction. 

Captures  made  by  vessels  equipped  in  a  neutral  nation  are  illegal  only  in  re- 
lation to  such  nation,  and  if  they  are  brought  infra  presidia  her  ports,  res- 
titution wiU  be  ordered. 

A  condemnation  of  a  prize  in  a  Coxat  of  Admiralty,  is  binding  and  conclusive 
agamst  all  the  world. 

In  matter  of  prize,  made  by  foreign  cruisers,  the  courts  of  the  United  States 
can  take  no  jurisdiction,  unless  the  prizes  be  brought  within  our  ports, 
'  although  the  capturing  vessel  be  outfitted  here. 

The  court  which  has  jurisdiction  of  the  question  of  prize,  has  jurisdiction  also 
of  all  its  incidents  and  consequences. 

A  seizure  as  prize  is  no  trespass,  though  it  may  be  wrongful  The  authority 
and  intention  with  which  it  is  done,  deprive  the  act  of  the  character  that 
would  otherwise  be  impressed  upon  it.  The  tort  is  merged  in  the  capture 
as  prize. 

Although  the  ultimate  validity  of  the  prize  will  depend  upon  subsequent  m- 
vestigations ;  yet  if  the  ^pture  is  made  by  the  authority  of  the  sovereign, 
the  original  taking  must  be  deemed  legal  as  to  the  party  conmiitting  the 
act 

Captures  made  by  means  of  equipments  obtained  here,  if  brought  within  our 
jurisdiction,  cannot  avail  But  the  capture,  if  authorized  by  the  sovereign 
of  the  captor,  is  legal  as  between  the  parties,  and  if  carried  into  his  poeses- 
tion,  or  i^fra  presidia  his  ports,  cannot  be  recoTered  here. 
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]fo  tail  ot  piiooeedioi^  can  be  mainteiped  in  the  courts  cf  a  neutral  nation,  Vf 
tbe  sa1]tjecte  of  one  beUigerent  against  the^sobiects  of  the  other,  for  acta 
growing  oat  of  the  war. 

Trespass,  and  taking  away  goods  and  chattels.  Dam* 
ages  $30,000. 

On  tlie^26tli  of  August,  1818,  Commodore  Thomas  TRty- 
lor,  the  above  defendant,  was  arrested  in  the  city  of  New 
York  by  Thomas  Morris,  Esq.,  the  United  States  Marshal, 
and  held  in  close  custody  on  two  writs,  wherein  the  dam- 
ages were  laid  at  $80,000  each,  issued  in  the  Circuit  Court' 
of  the  United  States,  at  the  suit  of  Juan  Juando. 

The  defendant,  by  Aaron  H.  Palmer,  Esq.,  his  counsd, 
obtained  &om  Judge  livingston  an  order  requiring  the 
plaintiff  to  ^ow  cause  of  action  before  him  the  next  day  at 
10  o'clock,  A.  M.,  at  which  time  James  Stoughton,  Esq., 
counsel  for  the  plaintiff  appeared  and  discontinued  these 
suits. 

Before  Commodore  Taylor  was  discharged  from  custody, 
however,  Mr.  Stoughton  commenced  three  other  suits 
against  him  in  the  Admiralty  Court,  in  behalf  of  the  same 
and  three  other  plaintiff  and  lodged  process  with  the  mar> 
ahal,  ^titled  asrfollowa: — 
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Thomas.  Stoughton,  Consul,  on  behalf  of  the  ownbb. 
ob  owners  of  the  vessel  general  morales  a^d 
CARGO  v.  Thomas  Taylor, 

Trespass,  civil  -and  maritimet    Damages  laid  at  $35)000. 

The  Same,  on  behalf  of  the  owner  or  owners  oi* 
THE  Brig  Teneriffe  and  cargo  v.  The  Same. 

Tbelike.    Damages  $40^000. 

The  Same,  on  behalf  of  Juan  Juando  and  othbwi. 
t;-  The  Same. 

The  like.  .  Damages  $40^000. 

The  counsel  for  Commodore  Taylor  procured  from  his 
honor,  Judge  Van  Ness,  an  order,  that  l^e  UbeUant  show- 
cause  before  him,  at  his  chambers  at  Kinderhook,  in  the 
county  of  Columbia,  the  9th  of  September  then  next,  at.  Ill 
o'clock  A.  M^  of  said  day,  why  the  said  defendant,  should  i 
not  be  discharged  &om  arrest  in  the  three  aboye-entitled. 
causes;  i^t.which  time  the  parties  met  by  th^ counsel,  a»d' 
the  libellants^  cm  showing  cause^  produced  the  affidavitftof. 
WiUiwi  Thornton,  I^ewid  Morlmg,  and  John  Haa^ey^wb^:. 
were  sea^n^a.  under  Commodore  Taylor,  in  tibe  M  Pairia^ 
on  the  Qruise  during  wUch  the  captores  were  mada 

The  >affidaidt.  of  WiUifuu  Thornton  was  the  same  in  spiloh. 
Qtwce  as  that  produced  to  his  honoir  the  judga^  whim  Im^ 
endoa»^d  on  the  process^  in  each  of  the  causes,  Ins  order  U^ 
bold  Taylor  to  bail ;  apd  this,  as  well  as  the  othoraffidaTitat 
confirmed  the  £Mts  and  allegations  set  fixrthin  thoilibeli^ 
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abstracts  of  which  are  given  below.  Counter  affidavits 
were  read  on  the  part  of  Commodore  Taylor,  of  which  his 
was  the  most  material ;  but  as  the  judge's  opinion  affords  a 
sufficient  exposition  of  their  contents,  it  is  thought  needless 
to  detail  them.  It  not  being  stated  positively  in  Taylor's 
affidavit  that  he  was  not  a  citizen  of  the  United  States,  and 
this  being  deemed  material,  time  was  granted  to  the  libel- 
lant  to  produce  testimony  upon  this  point.  On  the  19th  of 
September  thereafter,  the  argument  of  this  matter  came  on 
again  before  the  judge.  On  the  part  of  Taylor  an  affidavit 
of  his  own  was  read  by  his  counsel,  stating,  that  he  became 
a  citizen  of  Buenos  Ayres.  in  1810,  and  that  since  that  pe- 
riod he  had  not  been  a  citizen  or  subject  of  any  other 
prince,  potentate  or  State,  whatever.  i 

On  the  part  of  the  libellant  several  affidavits  were  pro- 
duced ;  one  was  a  copy  of  an  oath  made  by  Taylor,  at  the 
custom-house  in  Baltimore,  the  10th  of  April,  1816,  stating 
that  "  he  is  the  sole  owner  of  the  schooner  called  the  Bompj 
that  he  is  a  citizen  of  the  United  States,  and  that  no  other 
person,  a  citizen  or  subject  of  any  other  prince,  potentate 
or  State,  whatever,  has  any  interest  in  the  said  vessel." 
This  paper  was  certified  by  the  collector  of  the  customs  of 
Baltimore,  to  be  a  true  copy  of  the  original  oath  on  record 
in  his  office ;  and  an  affidavit  was  annexed  to  it,  stating, 
that  the  deponent  had  personally  compared  the  said  copy 
with  the  original  in  the  custom-house  at  Baltimore.  There 
was  also  an  affidavit  identifying  Taylor,  who  owned  the 
Bamp  in  April,  1816,  as  the  same  Thomas  Taylor  who 
sail^  in  December,  1816,  from  Baltimore  in  the  brig 
Fourth  of  July  J  and  that  from  April  to  December,  Taylor 
had  not  left  the  United  States.  Another  affidavit  was  pro- 
duced, stating  the  fitting  out,  and  arming  of  the  said  brig, 
at  Baltimore,  in  December,  1816 ;  that  she  was  there  fitted 
out  by  sundry  merchants  of  that  place,  who  owned  her  in 
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fibares ;  that  Taylor  was  to  appear  the  nominal  owner,  al- 
tifiough,  in  fact,  the  property  and  ownership  continued  in 
the  persons  at  Baltimore  upon  the  return  of  the  privateer 
from  her  cruise ;  that  she  was  private  property,  and  the 
government  of  Buenos  Ayres  had  no  interest  or  concern  in 
her  whatever.  An  affidavit  of  "^fentura  Izquierdo  was 
also  read,  stating,  tiiat  he  wgis  engaged  by  Taylor  to  ship 
with  him  in  December,  1816,  to  do  the  writing  of  the  ves- 
sel ;  that  Taylor  had  a  commission  which  was  intended  for 
another  vessel,  and  which  he  endeavored  to  alter  with  vit- 
riol to  make  it  serve  for  the  El  PaLrioia  ;  that  in  making 
these  alterations  the  said  commission  was  destroyed  by  the  • 
vitriol.  Taylor  then  employed  him  to  make  out  a  new 
commission,  which  he  did  accordingly ;  the  name  of  the 
supreme  director  was  signed  to  it  by  another  person,  and 
Taylo#  sealed  it  with  a  copper  seal  or  stamp,  which  he  had 
made  in  Baltimore ;  that  during  the  cruise  then  under- 
taken, the  said  privateer  had  no  other  commission  than  this 
which  deponent  had  forged. 

Abstracts  of  ike  libels. 

In  the  case  of  Juan  Juando,  the  libel  alleged,  that  in  De* 
cember,  1816,  a  brig  called  the  Fourth  of  July^  was  fitted 
out  at  Baltimore,  within  the  jurisdiction  of  the  United 
States,  under  the  conmiand  of  the  said  Thomas  Taylor, 
with  a  hostile  armament  procured  there,  and  a  crew  of 
about  one  hundred  and  forty  men,  to  cruise  against  the 
subjects  and  property  of  the  King  of  Spain.  That  the 
name  of  the  vessel,  while  yet  in  the  waters  of  the  United 
States,  was  changed  to  the  El  Patrioia,  the  Buenos  Ayrean 
flag  hoisted,  and  a  cruise  commenced;  that  during  the 
cruise,  in  the  month  of  February  following,  she  captured, 
near  the  Island  of  Cuba,  an  American  vessel  from  the 
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Mediterranean,  bound  to  St  Jago  de  Cuba,  with  property 
on  board  belonging  to  the  said  Juan  Juando ;  that  to  com- 
pel  the  said  Juan  Juando  to  disclose  the  ownership  of  the 
captured  vessel  and  cargo,  he  was,  by  the  consent  and  per* 
mission  of  said  Thomas  Taylor,  hung  up  by  the  neck  on 
board  said  American  vessel,  until  he  declared  that  the  ves- 
sel and  cargo,  of  which  he,  the  said  Juan  Juando  and 
others,  were  owners,  was  Spanish  property ;  that  said  Juan 
Juando  paid  said  Thomas  Taylor  $16,000  for  the  ransom 
thereof  and  they  were  thereupon  delivered  up  to  him; 
that  said  Thomas  Taylor  is  a  citizen  of  the  United  States, 
was  sailing  under  a  forged  commission  from  the  govenh 
ment  of  BnenoB  Ayres,  and  that  this  action  was  brought 
for  the  recovery  of  said  $15,000  ransom  money,  and  dam* 
agra  for  the  said  trespass. 

In  the  case  of  the  brig  Teneriffe^  the  cause  of  acticii  wm 
the  same ;  the  libel  stating  that  she  was  taken  on  a  voyage 
from  Cadiz  to  St  Jago  de  Cuba,  with  a  cargo  of  winCi 
brandy,  silks,  &c.,  estimated  at  firom  twenty  to  thirty  thoa* 
sand  dollars — ^a  prize  crew  put  on  board  and  sent  into  Mar- 
garetta. 

The  Felucca,  General  Morales,  was  alleged  in  the  libel  to 
h«ve  been  captured  off  the  Island  of  Cuba,  with  a  caigo  of 
tobacco,  segazs  and  dry  goods,  estimAted  at  $30,000;  1ia^ 
the  cargo  was  taken  out  of  her,  put  into  Amarioan  vesseb 
at  flel^  and  aecif  into  BaltmK^e. 

Eis  honor  the  judge,  whose  opinion  follows  at  lengft, 
snstauied  tib»  motion,  and  ordered  ihe  defendant  to  be  dis- 
charged on  Mag  common  bail. 

Tan  Nx»b,  J. :— The  orders  to  hold  the  defendant  tobafl 
im  theie  cases,  were  granted  on  1^  exhibition  of  seveial 
aftdavils,  statii^  the  defendant  to  be  an  American  ckiflciii 
and  to  have  been  oonoerned,  some  time  in  the  year  1816)  ia 
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fitting  out  and  arming  a  brig,  or  vessel,  called  the  Fourth 
of  JtUy,  or  HI  Pairiota^  within  the  limits  of  the  United 
States ;  to  have  proceeded  in  her  to  sea,  and,  under  the  flag 
of  the  government  of  Buenos  Ayres,  to  have  cruised  against ' 
the  property  of  the  subjects  of  the  King  of  Spain,  and  to 
have  captured  merchandise  to  a  large  amount,  belonging  to 
the  individuals  in  whose  behalf  these  suits  have  been  insti- 
tuted by  the  consul  of  his  Catholic  Majesty.  At  a  subse- 
quent day,  the  defendant,  by  his  counsel,  applied  for,  and 
obtained  an  order  directing  the  plaintiff  to  show  cause  why 
he  sAiouId  not  be  discharged  from  custody  on  filing  com- 
mon baiL  The  application  was  founded  on  and  supported 
by  the  defendant's  affidavit,  stating  that  he  was  bom  a  sub- 
ject of  the  King  of  Great  Britain,  but  was  now,  and  had 
ever  since  the  year  one  thousand  eight  hundred  and  thir- 
teen, been  a  naturalized  citizen  of  the  united  provinces  of 
South  America.  In  support  of  this  last  fact>  he  produced 
his  certificate  of  naturalization.  He  further  stated,  that  at 
the  time  he  took  the  command  of  the  aforesaid  vessel,  he 
was,  and  still  is,  an  office  in  the  naval  service  of  that  gov- 
ernment, and  verified  that  fact  by  the  production  of  hia 
commissions ;  one  of  which  bears  date  so  early  as  the  yeor 
1814.  He  denied,  also,  all  participation  in  fitting  out  or 
arming  the  said  vessel ;  and  alleged,  that  in  his  public  ca- 
pacity, as  an  officer  of  the  government  of  Buenos  Ayrea^ 
he  had  purchased  and  contracted  for  the  delivery  of  the 
said  Ycssel  at  some  place  beyond  the  limits  of  the  United 
Stetes.  That  she  was  accordingly  delivered  to  him  more 
than  a  marine  league  firom  the  coast  of  the  United  States^ 
and  produced  a  bill  of  sale  dated  at  sea  to  verify  the  fact 
The  counsel  for  the  plaintiff  strenuously  opposed  the  read- 
ing of  this  affidavit,  on  the  ground  that  ac^rding  to  the 
practice  of  the  Supreme  Court  of  this  State,  where  the  debt 
is  positively  sworn  to,  no  counter  affidavit  can  be  received. 
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This,  to  be  sure,  appears  to  be  the  practice  of  our  Supreme 
Qourt,  derived  from  the  King's  Bench.  In  the  Common 
tleas  of  England  it  is  not  so.  There,  counter  and  contra- 
dictory affidavits  are  received,  and  the  matter  of  bail  held 
examinable  in  that  way.  But  whatever  may  be  the  prac- 
tice of  these  courts,"  this  is  a  case  to  which  the  rule  does  not 
aiyl  cannot  apply.  This  is  not  an  action  of  debt,  or  of  as- 
sumpsit: it  is  founded  on  an  alleged  trespass:  the  acts 
complained  of  are  not  denied,  but  justified ;  and  whether 
the  defendant  is  at  all  liable  to  arrest  for  having  committed 
them,  is  purely  a  question  of  law — ^a  question  depending 
not  on  the  laws  of  any  particular  country,  but  on  the  pub- 
lic law  of  nations ;  and  on  which  I  think  the  party  is  enti- 
tled to  a  decision  in  this  stage  of  the  proceedings ;  the  more 
so,  becau£.<3  in  this  action  bail  is  not  a  matter  of  course,  and 
it  lies  with  the  plaintiff  to  show  himself  entitled  to  hold  the 
defendant  in  ciistody.  This  affidavit  being  received,  fur- 
ther time  is  asked  to  show,  by  supplementary  affidavits,  that 
although  the  defendant,  as  he  has  stated,  may  be  a  native 
of  the  island  of  Bermuda,  and  may  have  been  thus  bom  a 
subject  of  the  King  of  Great  Britain,  yet  he  is  a  citizen  of 
the  United  States  by  naturalization.  The  time  required  to 
substantiate  this  fact  having  been  allowed,  further  affida- 
vits have  been  produced  by  both  sides  in  relation  to  this 
point;  I  shall  not  examine  them  minutely,  because,  on 
further  reflection,  I  do  not  consider  the  fiswjt  material.  If 
tbe  defbndant  was  ever  a  citizen  of  these  States,  he  is  no 
l9nger  so.  If  the  right  of  expatriation  was  ever  exercised 
by  any  individual,  it  certainly  has  been  by  him.  K  the 
,  exercise  of  that  right  can  ever  be  effectual,  it  must  be  so  in 
this  cpse. 

The  occasion  will  not  permit  me  to  go  into  a  full  exami- 
nation of  the  principles  of  public  law  in  reference  to  this 
right  of  expatriation.    I  think,  however,  that  it  can  be 
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maintained  under  the  establislied  law  of  nations,  and  even 
by  the  laws  and  the  practice  of  those  who  have  become  the 
most  strenuous  advocates  for  what  may  be  termed  the  mod- 
em doctrine  of  perpetual  allegiance — a  doctrine  which  grew 
out  of  the  feudal  system,  and  was  supported  upon  a  princi- 
ple which  became  imperative  with  the  obligations  on  which 
it  was  founded. 

In  this  country,  expatriation  is  conceived  to  be  a  funda- 
mental right  As  far  as  the  principles  maintained,  and  the 
practice  adopted  by  the  government  of  the  United  States  is 
evidence  of  its  existence,  it  is  ftilly  recognized.  It  is  conr 
stantly  exercised,  and  has  never  in  any  way  been  re- 
strained. 

The  general  evidence  of  expatriation  is  actual  emigration, 
with  other  concurrent  acts  showing  a  determination  and  in- 
tention to  transfer  his  allegiance. 

The  evidence  in  this  case  is  emigration  more  than  twelve 
years  since — swearing  allegiance  to  another  government 
eight  years  ago — entering  into  its  service,  and  continuing 
in  it  uniformly  from  that  time  to  this.  On  this  evidence,  I 
cannot  hesitate  to  say,  that  the  defendant  has  lost  his  char 
racter  as  a  citizen  of  the  United  States;  he  has  abandoned 
his  rights  as  such ;  he  cannot  now  claim  them,  and  cannot 
be  called  on  to  perform  any  of  the  duties  incident  to  that 
character.  It  may,  perhaps,  be  said  that  the  government 
to  which  he  has  sworn  allegiance  is  not  independent,  and 
that  the  act  is,  therefore,  inoperative  and  void.  If  that  were 
so,  yet  the  fact  of  emigration,  and  the  evidence  of  the  ant- 
mus  manendi — ^the  intention  to  remain  abroad  and  to  aban- 
don his  citizenship  here,  as  m^ifested  by  his  oath  of  alle- 
giance to  another  government,  claiming  to  be  independent, 
are  sufficient  to  sustain  his  expatriation.  In  whatever  light 
the  government  to  which  he  professes  to  belong  may  be 
viewed  by  other  nations,  it  is  independent  in  feet,  and  may 
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forever  remain  so,  althougli  not  recognized  in  form.  The 
obligation,  therefore,  which  the  defendant  has  contracted,  I 
conceive  to  be  binding  on  him,  and  ntterlj  incompatible 
with  allegiance  or  citizenship  elsewhere. 

Although  I  am  satisfied  with  this  view  of  the  sabjecty 
there  is  another  eircunurtance  well  worthy  of  oonsidera- 
*tion: — 

It  appears  that  the  defendant  was  in  the  naval  service  of 
Great  Britain  immediatelj  antecedent  to  his  becoming  a 
lesident  in  Buenos  Ayres,  and  assuming  allegiance  to  the 
government  of  that  country.  It  is  well  known,  that  upon 
the  principles  maintained  by  the  British  Government,  the 
native  character,  if,  under  any  circumstances,  it  can  tempo- 
rarily be  lost,  easily  reverts.  A  return  to  the  country,  or 
into  its  military  or  naval  service,  restores  it  In  the  view 
of  that  government,  therefore,  the  defendant  was  completely 
a  British  subject  prior  to  his  becoming  a  citizen  of  the 
united  provinces  of  South  America.  I  am  inclined  to 
think,  that  even  here  this  return  to  the  service  of  his  na- 
tive country  must  be  considered  an  abandonment  and  for- 
feiture of  his  citizenship. 

Under  all  the  circumstances  of  the  case,  I  am  clearly  of 
opinion  that  the  defendant  is  no  longer  a  citizen  of  this 
oountry. 

Not  being  a  citizen  of  the  United  States^  the  question  is 
presented  broadly,  whether  this  court  will  take  cognizance 
of  this  case  ?  or  rather,  whether  it  will  order  the  defendant 
to  be  arrested  and  held  to  bail  for  acts  committed  against 
the  subjects  of  the  Eoyal  Government  of  Spain,  in  his  ca- 
pacity of  a  citizen  and  public  officer  of  the  government  of 
the  united  provinces  of  Bio  de  la  Plata^  claiming  to  be  in- 
dependent? 

Our  own  citizens  can  at  all  times  appeal  to  the  tribunals 
of  their  own  country  to  enforce  their  rights,  and  through 
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the  intervention  of  the  same  means,  they  can  be  coerced  to 
M  performance  of  their  duties.  In  the  application,  mofe- 
over,  of  our  own  laws  to  their  conduct,  or  to  questions 
growing  out  of  a  war  between  a  foreign  prince  and  his  sub- 
jects, this  court  may  find  it  neoessaiy  to  decide  upon  the 
political  independence  of  a  foreign  people ;  but  I  know  of 
no  principle  of  the  law- of  nations,  and  certainly  there  is  no 
nmnicipal  law,  that  authorizes,  or  at  least  requires  it  to  take 
cognizance  of  questions  arising  between  a  foreign  monarch 
and  a  portion  of  his  subjects. 

The  law  of  nations,  as  promulgated  by  tiie  most  respeel^ 
able  aulhoritiea,  and  as  illustrated  by  the  usages  and  prae- 
tice  of  modem  times,  affords,  I  think,  a  sufficient  and  dis- 
tinct rule  for  our  government  in  cases  of  this  sort. 

It  is  well  settled,  that  when  one  portion  of  an  empire 
rises  up  against  another,  no  longer  obeys  the  sovereign, 
but,  by  force  of  arms,  throws  off  his  authority,  and  is  of 
sufficient  strength  to  compel  him  to  resort  to  regular  hoB» 
tilities  against  it,  a  state  of  civil  war  exists,  as  distinguished 
from  rebellion.  It  is  equally  well  settled,  that  in  the  prose- 
cution of  a  civil  war,  all  the  maxims  of  humanity  and 
moderation  inculcated  by  the  common  laws  of  war,  should 
be  observed.  The  same  case  in  which  these  principles  are 
found,  points  out  the  course  to  be  pursued  by  foreign  na- 
tions in  such  a  crisis.  It  expressly  requires  that  they  con- 
sider the  conflicting  parties  as  two  distinct  powers,  each 
independent  of  all  foreign  authority,  contending  for  rights 
and  for  a  dominion  which  no  foreign  government  can  justly 
give  or  take  away ;  and,  therefore,  in  the  words  of  this 
great  authority,  "  nobody  has  a  right  to  judge  them." 

It  is  said  that  this  government  of  Buenos  Ayres,  not 
having  been  recognized  by  our  own  as  free  and  independ* 
ent,  it  cannot  be  recognized  as  such  by  this  court ;  and  itt 
decision  in  the  case  of  the  American  Eagle  is  cited  to  show 
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that  this  position  was  adopted  ia  that  case.  Oertainlj  it 
was,  and  so  it  will  be  here,  without  affording  any  aid  to 
the  plaintiff's  case,  for  it  will  be  sufficiently  shown  in  the 
progress  of  this  investigation,  that  such  recognition,  either 
by  the  government  or  this  court,  is  not  necessary  to  entitle 
the  defendant  to  his  discharge.  Most  assuredly  I  am  not 
now  to  determine  what  would  be  the  operation  of  a  muni- 
cipal law  interdicting  trade  and  intercourse  with  a  foreign 
prince  or  State.  If  that  were  necessary,  I  should  decide 
now,  as  I  did  then,  that  it  did  not  prohibit  trade  with  a 
power  not  recognized  'by  our  government  as  independent 
But,  with  great  respect  to  the  dicta  of  learned  men^  very 
learned,  no  doubt,  in  equity  and  common  law,  I  maintain 
that  it  is  a  question  which  has  nothing  to  do  with  that  now 
before  the  court;  and  no  claim  to  infallibility,  however 
vainly  and  presumptuously  upheld,  can  obliterate  the  dis- 
tinctions between  the  operation  of  a  local  act,  intended  to 
regulate  our  own  trade,  and  the  conduct  of  our  own  citi* 
zens,  and  the  great  principles  of  public  law,  whose  coercive 
efficacy  pervades  the  civilized  world. 

The  question  is,  not  whether  the  government  of  Buenos 
Ayres  be  a  foreign  prince  or  State,  but  whether  a  civil  war 
is  raging  between  that  colony  and  the  government  to  which 
it  once  professed  allegiance ;  and  if  there  be,  in  what  light 
the  parties  are  to  be  viewed  by  foreign  and  neutral  nations 
The  solution  of  this  question  will  scarcely  be  found  in  Mad- 
dock  or  in  Blake ;  but  that  they  are  to  be  considered  as 
nations  at  war,  and  on  an  equal  footing,  as  to  all  the  pur- 
poses of  the  war  in  which  they  are  engaged,  is  the  dear  and 
explicit  law  of  nations. 

"  When  a  party  is  formed  in  a  State,  which  no  longer 
obeys  the  sovereign,  and  is  of  strength  sufficient  to  makQ 
head  against  him,  this  is  called  a  civil  war," 
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"  A  civil  war  breaks  the  bands  of  society  and  govern- 
ment; or,  at  least,  it  suspends  their  force  and  effect" 

"  When  a  nation  becomes  divided  into  two  parties,  abso- 
lutely independent,  and  no  longer  acknowledging  a  com- 
mon superior,  the  State  is  dissolved,  and  the  war  between 
the  two  parties  stands  on  the  same  ground  in  every  respect 
as  a  public  war  between  two- different  nations." 

"  This  being  the  case,  it  is  very  evident  that  the  common 
laws  of  war,  those  maxims  of  humanity,  moderation  and 
honor,  which  we  have  already  detailed  in  the  course  of  this 
work,  ought  to  be  observed  by  both  parties  in  every  civil 
war."(a) 

That  the  present  contest  between  Spain  and  her  colonies 
is  distinguished  by  all  the  features  of  a  civil  war^  will  not 
be  deniei 

The  provinces  are  not  cohtending  for  a  redress  of  griev- 
ances, or  to  limit  the  authority  of  an  acknowledged  sovereign. 
They  have  rejected  all  authority  but  that  which  emanates 
fix)m  themselves — ^they  have  proclaimed  their  independence, 
and  are  in  arms  to  support  it 

It  is  a  great  convulsion  of  a  mighty  empire.  There  is 
no  tribunal  on  earth  to  decide  between  them.  The  contest 
must  be  settled  by  their  own  swords. 

What  I  have  stated  is  conceived  tp  be  the  law  applicable 
to  this  subject ;  the  law  not  only  as  written,  but  as  founded 
on  the  great  and  general  principles  of  justice,  and  conso- 
nant to  the  reason  of  mankind.  The  obligations  it  imposes 
were  claimed  by  us  during  our  own  Bevolution,  and  almost 
uniformly  recognized,  not  only  by  other  nations,  but  by  the 
mother  country.  Although  sometimes  violated  to  soothe 
the  wounded  pride  of  power,  its  force  and  efficacy  have 
partially,  at  least,  pervaded  all  similar  contests. 

(a)  Vattel,  244,  626,  and  to  the  same  effect^  630. 
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Whatever,  therefore,  the  courts  of  the  United  States 
might  be  bound  to  do,  in  cases  involving  the  r^ts  of  citi- 
zens of  their  own  country,  I  apprehend  that  they  cannot 
be  required,  by  one  of  the  parties  in  this  war,  to  decide  on 
the  rights  or  powers  of  the  other. 

Another  view  may  be  taken  of  this  subject  I  Uunk  it 
follows  from  the  law,  and  the  reascming  upon  it,  which  have 
been  brought  to  the  consideration  of  this  case,  that  whether 
the  country  to  which  the  defendant  claims  to  belongs  has 
been  recognized  by  the  United  States  as  independent,  or 
not ;  or  whether  this  court  is  bound  to  entertain  and  decide 
that  question,  or  not ;  or  whether  the  defendant  be  a  citizen 
of  this  country,  or  not ;  yet  that^  in  no  event^  can  be  held 
liable  in  the  way  now  proposed,  and  that  this  proceeding 
must  eventually  fail. 

If  the  law  to  which  I  have  r^rred,  must  govern  the 
case,  of  which  I  think  there  is  no  doUbt,  the  parties  in  this 
war  must  be  considered  as  r^ularly  at  war  under  the  gov- 
ernment and  protection  of  the  common  laws  of  war;  to  be 
treated  as  prisoners  of  war ;  and  on  the  ocean  not  piratofli 
If  not  pirates,  then,  of  course,  acting  under  an  authority 
that  justifies  their  acts ;  and  thus,  individuals  not  liable  as 
such.  Whether  or  not,  then^  the  independence  of  tiiese 
provinces  was  recognized  by  ihe.govermnent  or  this  oourt| 
the  principles  of  this  law,  which  places  the  parties  on  an 
equal  footing  in  the  view  of  foreign  powers,  and  considers 
them  as  regular  combatants,  would  still  operate,  and  exclude 
the  idea  of  individual  responsibility  in  damages.  If  this 
be  so,  and  I  am  not  aware  of  any  authority  or  prindjde 
that  can  in  any  way  invalidate  the  position,  then  whether 
the  defendant  be  a  citizen  of  the  United  States  or  not  is  im- 
material. Qu/Hxd  this  transaction,  he  is  a  party  to  the  war, 
standing,  as  regards  the  contending  powers,  on  the  footing 
of  every  other  individual  engaged  in  it;  entitled  to  the 
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Slime  immunities,  and  not  liable,  in  a  civil  suit,  for  damages 
that  may  arise  to  his  adversary  from  acts  committed  in  the 
prosecution  of  his  employment  If  it  be  objected  that  he 
is  violating  the  laws  of  his  own  country  in  entering  into 
this  war,  the  answer  is^  that  then,  if  there  be  such  laws,  he 
is  liable,  criminaUier,  for  their  violation.  But  while  a  party 
in  the  war,  acting  under  the  authority  of  a  power,  which, 
for  the  purpose  of  this  war,  must  be  considered  on  an 
equality  with  its  opponents,  I  think  he  cannot  be  prosecuted 
in  a  civil  suit. 

Nothing  is  more  common  in  Europe  than  for  the  subjects 
of  one  government  to  enter  the  military  service  of  another 
— and  they  certainly  incur  none  but  the  common  hazards 
of  war.  It  has  never  been  pretended  that  they  were  sub- 
ject to  any  personal  liabilities  not  common  to  the  original 
parties  in  the  war ;  it  is  a  matter  of  State,  and  the  authority 
or  government  under  which  they  act  is  alone  responsible 
for  their  conduct  This  remark  is  particularly  applicable 
to  this  instance.  Kthis  be  a  public  vessel,  the  property  of 
the  nation,  then,  most  especially,  the  acts  of  her  command- 
er, pronounced  valid  by  her  tribunals,  are  the  acts  of  the 
nation. 

A' further  objection  to  taking  jurisdiction  of  these  cases 
is,  that  the  property  has  already  been  condemned  by  the 
sentence  of  a  foreign  tribunal,  acting  as  a  Court  of  Admi- 
ralty. It  is  no  objection  to  the  validity  of  the  condemna* 
tion  that  the  proceedings  were  had  in  a  part  of  Yenezuelai 
i^  as  I  understand  the  &ct  to  be,  Venezuela  is  an  ally  in  the 
war.  A  condemnation  in  the  port  of  an  ally  is  good.  It 
would  be  an  anomaly  in  the  law  to  entertain  in  one  coun- 
try an  action  for  personal  damages  against  the  captor,  when 
his  prize  had  been  legally  condemned  in  the  courts  of 
'  another. 

The  courts  of  the  belligerents  have  exclusive  jurisdiction 
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of  the  prizes  made  by  their  armaments.  They  have  juris- 
diction, not  only  of  the  question  of  prize,  but  of  all  its  con- 
sequences. This,  as  a  court  of  a  neutral  nation,  cannot 
take  cognizance  of  prizes  made  by  either.  If  the  jurisdic- 
tion of  the  principal  matter  be  exclusive,  must  it  not  be  ao 
in  all  matters  necessarily  incidental  ? 

That  this  country,  in  a  legal  point  of  view,  is  to  be  con- 
sidered neutral,  is  very  clear — ^not  only  under  the  law  of 
nations ;  but  this  government,  although  it  has  not  recog- 
nized the  independence  of  the  provinces  in  question,  has 
officially  assumed  a  neutral  attitude.  As  £u:  as  any  deci- 
sion has  been  made,  it  has  decided  not  to  interfere,  as  an- 
nounced by  the  President  in  his  message.  As  neutrals^ 
then,  we  must  be  impartial — ^and  if  impartial,  we  should  be 
as  well  bound  to  take  cognizance  of  the  causes  of  action 
alleged  by  the  one  party  as  by  the  other.  Thus,  ojir  courts 
would  be  incessantly  occupied  with  the  controversies  be- 
tween the  subjects  of  Ferdinand  and  the  inhabitants  of  the 
colonies  contending  for  their  independence.  This  would 
be  a  strange  administration  of  international  law.  On  occa- 
sions of  this  kind,  I  apprehend  they  would  only  think  them- 
selves justified  in  extending  their  authority  to  cases  impli- 
cating the  rights  or  the  conduct  of  our  own  citizens,  or  in 
protection  of  our  neutral  limits,  as  established  by  the  pub- 
lic law  of  nations. 

The  preceding  remarks  dispose  of  all  the  points  which 
were  originally  presented  to  my  consideration  in  this  case. 
In  a  late  stage  of  its  examination,  however,  another  ground 
was  taken  and  exclusively  relied  on,  in  opposition  to  this 
motion.  It  was  contended,  that  the  vessel  by  which  these 
captures  were  made,  having  been  fiUed  out  in  the  United 
States,  in  violation  of  the  act  of  June,  1794,  the  court  would 
take  jurisdiction  of  prizes  made  by  her,  and,  consequently, 
of  this  action. 
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My  view  of  this  subject  has  hitherto  been  confined  to 
the  general  principles  of  national  law  which  it  involved ; 
but  the  earnestness  with  which  this  new  position  was  main- 
tained, and  my  respect  for  the  counsel,  who  pressed  his 
arguments  with  great  zeal  upon  the  attention  of  the  courts 
call  for  an  examination  of  the  decisions  of  the  Supreme 
Court,  in  reference  to  the  questions  embraced  by  this  con- 
troversy. 

This  will  necessarily  lead  to  a  partial  review  of  the  prin- 
ciples I  have  already  laid  down,  and  wUl  require  a  refer- 
ence to  additional  authorities  to  support  them. 

I  have  already  stated,  that  the  courts  of  the-belligerenta 
have  the  exclusive  jurisdiction  of  prizes  made  by  their  ar- 
maments. This,  as  a  general  rule,  is  too  well  established " 
to  admit  of  doubt  or  controversy.  It  has  been  adopted  as 
public  law  for  centuries,  and  uniformly  maintained  by  the 
authority  and  practice  of  all  the  nations  of  Europe. 

That  the  rule  admits  of  exceptions,  is  admitted ;  that  this 
case  forms  one  of  them,  cannot  be  conceded,  « 

The  exceptions  found  in  the  books  are  as  follows : — 
.  "  All  neutral  powers  reserve  to  themselves  the  right  of 
adjudging  the  prize,  in  case  the  privateer  should  be  ac- 
cused of  having  made  it  within  their  jurisdiction,  or  in  so 
far  as  the  prize  belongs  to  their  own  subjects,  whether 
wholly  or  in  part." 

I  have  already  recognized  the  principles  of  this  rule 
nearly  in  the  same  terms. 

Sir  William  Scott,  in  the  case  of  the  Flad  Oyen,  seems 
disposed  to  limit  the  jurisdiction  of  neutral  courts  to  the 
"  single  case  of  an  infringement  of  neutral  territory" — ^that 
is,  to  captures  made  within  neutral  limits,  which  are  ad- 
mitted by  the  law  of  nations  to  extend  to  a  marine  league 
firom  the  coast.  The  reason  on  which  this  exception  is 
founded  Applies  to  the  other  with  equal  force.    If,  as  a  neu- 
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tral  nation,  we  have  a  right  to  protect  our  territory  from 
violation,  it  would  seem  to  follow  that  we  have  the  right  to 
protect  our  citizens  and  their  property  from  oppression  and 
plunder.  It  is  very  obvious,  however,  that  belligerente 
have,  at  all  times,  and  particularly  during  recent  wars,  been 
very  tenacious  of  tiieir  exclusive  jurisdiction  in  cases  of 
captures  made  by  their  armed  vessels.  They  are  extremely 
jealous  of  the  interference  of  third  parties ;  and  the  deci- 
sions of  the  High  Court  of  Admiralty  in  England,  are  at 
,  variance  with  those  of  the  Supreme  Court  of  the  United 
States,  on  the  right  of  neutrals  to  interfere  their  authority 
in  matters  of  prize.  The  former  confines  the  right  to  "an 
infringement  of  the  neutral  territory" — ^the  latter  has  gone 
a  step  farther,  and,  although  its  decisions  have  fluctuated 
somewhat  since  tiie  organization  of  our  government,  as  is 
apparent  from  the  cases  of  Glass  v.  The  Betsej/,  and  the 
United  Slates  v.  Peters,  in  3  Dallas ;  yet,  from  the  cases  of 
Talbot  V.  Janson,  the  Onzeheren  and  the  AlertOy  the  follow- 
^g  rule  may  be  extracted : — 

That  the  courts  of  this  country  have  jurisdiction  over 
captures  made  by  foreign  vessels  of  war,  provided  such 
vessels  toere  equipped  here^  and  the  prizes  are  brought  infm 
prestdia  of  this  country. 

This  modification  of  the  rule  is  probably  conceived  to  be 
a  right  incident  to  that  of  protecting  our  territory  from  in- 
fringement Its  exercise,  however,  is  attended  with  much 
difficulty,  and  it  is,  perhaps,  worthy  of  consideration^ 
whether  the  neutrality  of  a  country  is  not  more  certainly 
and  safely  preserved  by  adhering  cl<Mely  to  the  general  rule^ 
tban  by  multiplying  exceptions  and  attempting  to  r^ulate 
the  exercise  of  eqidvocal  and  unimportant  rights.  The 
sensibility  of  belligerents  is  ever  active  oa  the  subject  of 
liieir  military  and  naval  operations ;  and  neutral  interfere 
enoe,  even  in  caoei  of  aelmowledged  prc^ety,  is  ofteo 
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productive  of  complaints  and  perplexing  controversies. 
The  general  rule  is  simple  in  its  principles  and  explicit  in 
its  terms :  when  dtir  citizens  complain  to  the  tribunals  of 
their  own  country  of  injustice  and  oppression,  they  must 
be  heard,  and  the  arm  of  the  government  must  be  extended 
to  their  relief:  it  is  justified  and  required  by  the  funda- 
mental obligations  of  the  social  compact — ^protection  is  due 
to  allegiance.  When  our  territory  is  infringed,  it  must  be 
protected ;  this  is  a  matter  of  plain,  palpable  right,  on  which 
rests  the  safety  and  integrity  of  every  independent  nation. 
But  what  shall  be  considered  an  infringement  of  neutral 
territory  ?  The  answer  involves  neither  doubt  nor  diffi- 
culty: neutral  territory  is  violated  by  every  hostile  act 
committed  within  the  jurisdictional  limits  of  its  govern- 
ment; neutral  limits  are  well  defined,  and,  at  this  day,  well 
understood — ^and  making  captures  within  them  are  acts  so 
distinct  and  violent  in  their  nature,  and  so  injurious  in  their 
effects,  as  to  satisfy  at  once  the  understanding  and  the  rea- 
son of  mankind.  But  how  a  capture  on  the  high  seas  can 
be  an  infiingement  of  our  territory,  a  violation  of  our  neu- 
trality or  sovereignty,  is  not  so  easily  comprehended. 
There  b  difficulty  in  the  explanation,  abstruseness  and 
complexity  in  the  doctrine,  which  places  our  neutral  rights 
upon  nice  and  critical  distinction,  and  upon  the  construc- 
tive operation  of  a  general  rule,  otherwise  plain  and  defi- 
nite in  its  outiine.  It  seems  to  me,  that  by  the  construe^ 
tion  which  has  been  thus  adopted,  the  operation  of  the  rule 
has  be^i  extended  to  the  utmost  limit  which  its  principles 
will  justify.  The  cases  in  which  it  was  first  applied  were 
suffi^entiy  gross ;  they  involved  directly  the  dignity  and 
responsibility  of  the  government^  and  appealed  forcibly  to 
the  justice  of  the  court ;  they  presented  the  case  of  Am&A* 
can  dtizens,  pretending  expatriation,  pronounced  fraudu- 
lent by  tlxe  whole  court,  and  obtaining  commissions  from  a 
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foreign  government  for  temporary  purposes ;  American 
citizens,  in  fact^  fitting  out  vessels  belonging  wholly  to 
American  citizens,  making  captures  in  our  neighborhood 
and  bringing  them  immediately  within  our  jurisdiction. 
More  flagrant  violations  of  our  own  laws,  and  of  all  neu- 
tral obligations,  can  hardly  be  imagined.  But  other  occa- 
^  sions  may  arise,  in  which  this  extended  application  of  the 
I  rule  in  question  may  generate  great  and  serious  perplexi- 
ties. .  It  cannot  be  intended,  as  would  seem  to  be  implied 
by  the  opinion  of  Judge  Bee,  in  Moodie  v.  T/ie  Betsey^  that 
a  vessel  fitted  out  in  our  ports  is  so  tainted  by  the  illegality 
of  that  transaction,  as  to  be  rendered  incapable  of  making 
a  valid  capture,  under  any  circumstances,  or  at  any  dis- 
tance of  time  or  place :  if  not,  when  is  her  incapacity  to 
cease?  Is  it  when  she  has  been  transferred  hona.Jide  by 
those  concerned  in  her  equipment,  to  an  innocent  pur- 
chaser, whether  an  individual  or  a  government  ?  or  after  her 
commander  has  been  changed,  or  her  commission  renewed? 
or  after  she  has  entered  a  port  of  her  own  government,  and 
commenced  a  new  cruise?  If,  as  Judge  Bee  contends, 
"vessels  of  war  so  fitted  out  (that  is,  in  the  neutral  coun- 
try) are  illegal  db  origine,  and  no  prizes  they  make  lawful, 
as  to  the  offended  power,"  I  am  utterly  at  a  loss  to  deter- 
mine where  their  inability  to  capture  legally  terminates.  It 
must  be  perpetual,  if  the  principle  be  correct,  or  at  least 
must  continue  while  the  vessel  endures. 

This  view  of  the  subject  exhibits  at  once  the  difficulties 
in  the  application  of  the  rule,  as  modified  by  our  own  courts. 
I  have  not  suggested  any  improbable  event,  and  in  testing 
the  correctness  of  a  rule  or  principle,  it  is  certainly  admissi- 
ble to  trace  its  operation  and  effect  upon  any  state  of  things 
that  may  be  produced  by  common  and  natural  occurrences. 
It  is  further  stated,  in  the  decision  of  the  same  case,  that, 
"by  the  law  of  nations,  no  foreign  power  has  a  right  to 
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equip  vessels  of  war  in  the  territory  or  ports  of  another; 
and  that  such  acts  are  breaches  of  neutrality." 

This  position,  I  conceive,  is  laid  down  too  broadly.  I 
apprehend  it  is  not,  in  itself,  a  violation  of  the  law  of  nations, 
to  etjuip  vessels  of  war  in  a  neutral  port  It  may  be  a  de- 
parture from  neutrality  on  the  part  of  the  nation  that  per- 
mits one  belligerent  to  equip,  and  withholds  the  like  privi- 
lege from  the  other ;  but  it  is  no  breach  of  neutrality  on  the 
part  of  the  belligerent,  unless  the  act  be  interdicted.  It  is, 
therefore,  common  on  the  breaking  out  of  hostilities  between 
any  two  nations,  for  others  who  intend  to  remain  neutral, 
to  prohibit  the  belligerent  to  arm  or  equip  within  their  ter- 
ritory or  jurisdiction.  The  question  is  then  presented, 
wheUier,  if  this  prohibition  be  disregarded,  the  transgressor 
is  punishable  otherwise  than  under  the  municipal  law  of 
the  country  which  enacts  it.  It  seems  to  me,  that,  as  it 
was  not  unlawful  to  arm  or  equip  before  it  was  interdicted 
•  by  a  local  regulation,  the  punishment  must  be  exclusively 
under  the  law  which  creates  the  offence.  Neither  are  the 
citizen^  or  subjects  of  one  country  or  government  prohibited 
by  the  law  of  nations  to  enter  the  military  or  naval  service 
of  another ;  but  as  such  conduct  may  compromit  the  neu- 
trdHty  of  a  nation  it  is  not  unusual  to  prohibit  it.  The 
(tffence  is  declared,  and  the  punishment  provided,  by  the 
mxmidpal  law  of  their  own  country. 

With  great  deference  and  respect,  I  have  suggested  some 
of  the  most  obvious  difficulties  that  may  arise  in  the  execu- 
tbn  of  the  law,  as  now  settled  in  the  United  States.  It 
would  not  be  difficult  to  show,  that  the  principle  upon  which 
it  rests,  if  pressed  to  the  extent  of  its  spirit,  would  lead  to 
other  inconveniences,  and  might  open  sources  of  collision 
with  other  nations,  not  easily  closed  against  the  angry  spirit 
that  pervades  them. 

But  whatever  may  be  my  humble  view,  and  hasty  im- 
•      Vol.  n.  43 
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pTessions  of  this  subject,  I  yield  them,  witliout  hesitation  w 
reluctance,  to  the  exposition  of  the  law,  as  handed  down  to 
all  inferior  courts  bj  the  enlightened  wisdom  of  the  highest 
judicial  tribunal  in  the  country.  Its  decision  on  the  sub* 
ject  is  the  law  of  the  land,  and  emphatically  the  law  of  thia. 
court.  It  will  be  conceded,  however,  as  a  sound  rule,  diait 
a  kw  which,  in  its  effects  and  operation,  involves  matters 
of  great  delicacy  and  national  importance,  is  to  be  enforced 
only  in  cases  fairly  within  its  spirit  and  its  terms.  With» 
view,  then,  to  apply  it  to  the  case  before  the  court,  it  will 
be  necessary  to  ascertain,  with  precasion,  what  the  law  is^ 
aa  settled  by  the  Supreme  Court  of  the  United  States. 

The  decision  of  Judge  Bee,  of  the  District  Court  of  South 
Garolina,  iu  the  case  oiJansm  v.  Taibot,{a)  seems  to  be  tb» 
first  to  have  presented  to  the  consideration  of  the  Suprdfisio. 
Court  the  effect  of  captures  by  vessels  jfitted  out  iu  our 
portBL 

The  judge,  in  delivering  his  opinion  in  that  case,  says  2 
*^  This  court,  by  the  l&w  of  iiations,  has  jurisdiction  over  oajh 
tvres  made  by  foreign  vessels  of  war  of  the  vessels  of  my 
other  nation  wiiix  whom  they  are  at  war,  provide  such  vev* 
sels  were  eguifped  here,  in  breach  of  our  sovereignity  and 
neutrality,  and  the  prizes  are  brought  v^nprmdia  of  tUs 
country.  By  the  law  of  aationa,  no  fotei^  power,  'tim 
subjects,  &a,  has  a  right  to  equip  vesads  of  war  in  lim 
teoritoiy  or  ports  of  another,  Swdi  aots  ace  breaches  of 
nentralily,  and  may  be  punished  by  seizing  the  p«»onaiDid 
property  of  the  offenders.  Yesaels  of  wiur,  so  equipped,  an 
illsgal,  oi  crigmiy  and  no  prizes  they  make  will  be  kigal  m 
to  jffie  cffendei  power ^  if  brought  ii^  premdicL^^ 

I  have  already  ^ated  some  of  my  d>jeotiona  to  the  bra«d 
pone^des  here  laid  down,  and  have  merel/reftnedtotbea 

M8XM.S8I 
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Bgean  in  this  place,  to  point  out  more  plainly  what  conctov 
rence  of  circumstances  is  necessary,  even  upon  the  doctrines 
maintained  in  that  case,  to  give  jurisdiction  to  this  court* 
It  will  be  seen,  that  even  in  the  opinion  of  that  able  judge,  t 
the  vessels  must  not  only  have  been  quipped  here,  but  their 
captures  must  be  iMrought  infra  presidia  of  this  country. 
That,  is  deemed  essential  to  vest  jurisdiction  in  the  cour^ 
asid  to  institute  the  only  proceedings  that  can  be  originated 
under  the  law  of  nations.  Tis  true,  the  court  there  say, 
that  the  offend^B  may  be  punished  by  seizing  their  peraoim 
and  property :  but,  surely,  it  does  not  mean  under  the  lair 
of  nations.  What  is  the  o£fenoe  ?  Certainly  it  is  no  crina 
to  capture  enemy  property  on  the  high  seas,  under  a  valid 
commission,  and  in  pursuance  of  instructions  firom  a  sovev^ 
eign  as  supreme  as  our  own.  The  captor  is  not  only  an* 
thorized,  but  bound  to  make  Ae  capture ;  and  the  utmost 
extent  to  which  the  doctrine  I  am  examining  can  be  straineci^ 
is  to  dedare  it  unavailing  and  inefEbctual,  if  brought  withia 
our  jurisdiction :  not  lliat  it  was  a  crime  to  make  it— the 
crime  consisted  in  equipping  the  capturing  vessel  in  oiar 
porls^  which  was  prohibited  by  a  municipal  law,  and  imdev 
that^  if  it  provides  a  punishment  and  a  penalty,  the  peraoai 
and  pTOp^y  of  the  off^iders  may  be  seized.  Under  &6 
law  of  nationa,  the  court  would  only,  I  apprehend,  set  iSbi& 
ca^ured  property  at  liberty— declare  the  capture  void,  aad 
as  if  not  made.  And  here  it  becomes  a  natural  inquiry,  at 
directly  connected  with  the  ease  before  me,  whether  tht 
court  would,  under  any  circumstances,  proceed  to  asseat 
damages  against  the  captor,  supposing  him  to  be  the  sab»^ 
ject  of  a  foreign  prince,  and  duly  authorized  by  hissovereign 
to  make  prize  of  enemy  pr<^)eErty.  fHie  act  of  making  tb9 
captm^  would,  in  sueh  ease,  be  unquestionably  legal,  ani 
if  the  capturing  vessel  had,  at  any  tioM,  teen  fitted  outte 
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the  United  States,  the  capture,  if  brought  infra  presidia  its 
ports,  would  be  voidable  only. 

On  no  ground,  then,  of  law  or  reason  oould  a  claiQi  for 
damages  be  sustained.    It  is  not  possible,  I  conceive,  for 
itbe  courts  of  this  country  to  punish,  in  damages,  the  sub- 
ject of  another  government  for  executing  the  laws  or  man- 
dates of  his  own  sovereign  without  or  beyond  its  jurisdic- 
tion.   In  the  case  of  Janseri  v.  Talboi,  allowances  were  made 
for  interest  and  demurrage,  but  not  in  the  shape  of  damages^ 
and  upon  a  very  different  principle,  I  apprehend,  from  that 
which  would  operate  in  a  naked  case  of  illegal  equipment 
There  the  whole  transaction  was  American ;  the  capturing 
vessel  built  in  this  country  and  owned  by  American  citi- 
zens ;  the  commander  and  his  crew  American  citizens.   He 
pretended  an  expatriation,  but  his  home,  his  ^omicil,  and 
that  of  his  family,  was  still  in  this  country ;  he  set  up  a  sal^ 
too,  of  the  vessel,  but  the  whole  transaction  was  a  fraud 
throughout    The  capture,  therefore,  was  illegal  in  its  in- 
ception.   Not  void  only,  but  he  had  no  right  to  make  Ji 
These  features  distinguish  this  case'  from  that  of  the  Ikn 
Omeherm:   There  restitution  of  a  prize  was  ordered  in  the 
District  Ciourt,  on  the  ground  that  the  force  of  the  capturing 
vessel  had  been  augmented  in  this  country;  but  without 
damages,  as  the  privateer  was  admitted  to  be  French,  and 
regularly  commissioned.    The  decree,  however,  was  re- 
versed in  the  court  above,  on  new  evidence,  which  suffi- 
ciently repelled  the  charge  of  augmentation  of  force.  I  shall 

*  have  occasion  presently  to  recur  for  a  moment  to  this  view 
of  the  subject 

/  Both  these  cases  recognize  the  principle  that  prizes  mad© 
by  armed  vessels,  either  equipped  originally^  or  whose  force 
has  been  augmented  here,  are  to  be  restoredi  ^^if  broughi 
wiihin  our  jurisdiction^ 
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In  Bose  v.  IIt7nelt/,{a)  Mr.  Justice  Johnson  lays  down  the 
principle  as  follows :  "  A  prize  brought  into  our  porta  would 
be  in  nowise  subjected,  by  that  circumstance,  to  our  juris- 
diction, except,  perhaps,  in  the  single  case  of  its  being  ne-  ■ 
cessary  to  assume  the  jurisdiction  to  protect  our  neutndity 
or  sovereignty,  as  in  the  case  of  captures  within  our  jurisr 
dictional  limits,  or  by  vessels  fitted  out  in  our  ports." 

The  expression  of  this  opinion  was  produced  by  the  dis- 
cussion of  an  incidental  point  in  that  cause.  The  main 
question  was  not  analogous  to  th^t  under  the  consideration 
of  this  court 

In  the  case  of  The  Alerta,(b)  Washington,  Justice,  (deliv- 
ered the  opinion  of  the  court,  and  states :  "  If  the  capture  • 
be  inade  within  the  territorial  limits  of  a  neutral  country^ 
into  which  the  prize  is  brought^  or  by  a  privateer  which  had 
been  illegally  equipped  in  such  neutral  country,  the  prize 
courts  of  such  neutral  country  not  only  possess  the  power, 
but  it  is  their  duty,  to  restore  the  property  so  illegally  cap- 
tured to  the  owner."  Again :  "  All  captures  made  by  means 
of  such  equipment  are  illegal  in  relation  to  such  nation^  and 
it  is  competent  to  her  courts  to  punish  the  offenders;  and 
in  case  the  prizes  taken  are  brought  infra  presidia,  to  order 
them  to  be  restored. 

These  are  all  the  cases  which  it  seems  necessary  to  ex- 
amine. They  afford  a  perfect  view  of  the  law,  as  laid  down 
by  the  Supreme  Court ;  and  it  is  plain  that  the  utmost  ex* 
tent  of  the  doctrine  they  maintain  is,  that  captures  made 
by  vessels  equipped  in  a  neutral  nation  are  illegal  only  to 
relation  to  such  nation^  and.  if  they  are  brought  infra  pr&' 
sidia  her  ports,  restitution  will  be  ordered ;  no  other  remu- 
neration is  held  forth ;  no  other  resource  is  opened  to  the 
captured  complainant    It  will  not  be  denied  that  an  ex- 

(a)  4  Gr.  App.  613.  (h)  9  Or.  359. 
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oeptiou  to  a  general  role  is  to  be  taken  strictly;  that  it  goes 
ko  further  than  its  terms  clearljr  imply.  Indeed,  it  would 
be  impossible,  upon  any  known  principles  of  admiralty  or 
jprize  law,  to  take  jurisdiction  and  award  restitution  under 
any  other  circumstances.  No  court  can  exercise  prise  ju- 
^risdiction,  unless  the  rea  ipati,  the  corpus,  be  actually  or  con- 
structively  in  its  possessioiL  If  authorities  be  necessary  to 
support  a  position  so  universally  known  and  understood 
by  every  civilian,  I  refer  to  2  Br.  Civ.  and  Ad.  Law^ 
100-1-2,  Vol.  IV,  46 ;  4  Cr.  254,  277,  297,  518-14. 

I  might  now  call  upon  the  counsel  for  the  plaintiff  to 
pioVe,  afl^matively,  that  their  case  is  within  the  exceptioDS 
,  established  by  these  decisions  of  the  Supreme  Court  They 
bave  furnished  neither  analogy  nor  precedent  for  their  pro- 
ceeding, but  have  relied  entirely  upon  the  irr^ular  and 
unsound  inference,  that  because  the  capture  was  illegal  ae 
to  this  country,  it  was  illegal  as  to  Spain ;  and  that^  be- 
eause  the  property  would  have  been  restored  if  brought 
w/ra  presidio,  therefore  they  will  be  permitted  to  pursue 
ft  personal  remedy.  But  is  it  not  Macious,  grossly  fiUla* 
«ious,  to  infer  that  an  act  illegal  as  to  the  offended  power,  a 
neutral,  must  be  so  as  to  the  opposing  belligerent,  and  thal^ 
because  the  property  captured  would  be  restored  if  brought 
within  our  jurisdiction,  therefore,  if  it  be  not  brought  within 
i^  we  will  give  a  remuneration  in  damages,  through  the 
medium  of  an  action  of  trespass.  This  reasoning  is  un- 
worthy of  a  formal  refutation.  It  is  destitute  of  all  I^gal 
precision,  and,  if  permitted  to  prevail,  would  confound  aU 
khe  established  distinctions  between  beUigerent  rights  and 
neutral  dutie& 

As  no  positive  authority  of  any  sort  has  been  pnxluoed 
to  authorize  this  extraordinary  proceeding,  I  should  be 
justified  by  the  usages  of  all  courts  to  stop  here,  and  order 
ihe  defendant  to  be  discharged;  but  I  shall  proceed  to  show, 
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fiegatiyely,  bj  autlioritj,  and  by  reasoning  conclusiye,  (at 
least  to  my  own  mind,)  that  this  action  cannot  be  main- 
tained, and  that  the  plaintiff  is  not  entitled  to  hold  the  d» 
fendant  to  bail. 

Here  it  is  proper  to  recur  to  a  fact  which  will  render  the 
authorities  to  which  I  shall  refer  directly  applicable  to  this 
ease,  to  wit :  that  this  capture  was  condemned  by  a  Court 
of  Admiralty,  sitting  and  prooeediDg  under  the  authority  of 
tiw  government  that  authorized  the  capture;  or  if  the  cer- 
tificates of  condemnation  should  be  deemed  irregular,  or 
not  sufficiently  proved,  yet  that  the  prize  was  carried  infta 
preaidia  a  port  of  the  capturing  power. 

It  would  be  an  idle  waste  of  time,  and  trifling  with  the 
understanding  of  the  profession,  to  cite  many  authorities  to 
prove  that  a  condemnation  of  a  prize  in  a  Court  of  Admir 
ralty  is  binding  and  conclusive  against  all  the  world.  The 
foUo^ving  abundantly  show  it : — T.  Eaymond,  478  :  Col- 
lect Jorid.  163,  Vol.  I;  1  DaL  78;  Eoee  v.  Himeli/,  26», 
271--82-^8;  4  Cr.  269-'71-82-«S.  8  Dal.  86.  In  Penk  ▼• 
Doane,  Patterson,  Justice,  says :  ''  The  sentence  of  a  Court 
of  Admiralty,  or  of  appeal  in  questions  of  prize,  binds  all 
the  world,  as  to  everything  contained  in  it,  because  all  the 
world  are  parties  to  it  The  sentence,  so  &r  as  it  goes,  is 
conclusive  to  all  persons." 

But  if  the  condemnation  has  not  been  sufficiently  proved, 
yet  the  prize  was  carried  infra  prmdia  the  ports  of  the 
captor.    That  is  undoubted. 

To  prove  that  this  excludes  all  remuneration  in  damages 
in  the  courts  of  the  United  States,  I  shall  first  cite  the  case 
of  T/ie  United  Stales  v.  Peters^{a)  as  directly  in  point  Mort 
of  the  facts  in  that  case  were  the  same  as  in  this;  the  cap- 
turing vessel  was  alleged  to  have  been  fitted  out  in  this 

<a)  3  DaL  121. 
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United  States ;  the  commander  alleged  to  be  an  American 
citizen,  and  neither  allegation  denied ;  bnt  there  were  oth^ 
&ct8,  which  made  the  case  stronger  than  this,  and  pressed 
with  great  force  upon  the  justice  of  the  court  The  prop- 
el^ Captured  was  ATnerican^  but,  as  in  this  case,  had  not 
been  brought  into  the  ports  of  the  United  States,  and  dam- 
ages were  sued  for  by  the  American  owner.  The  capturing 
vessel  and  her  commander  were  both  within  the  jurisdio- 
tion  of  the  court,  and  both  had  been  arrested  by  prooeflB 
issued  out  of  the  District  Court  of  Pennsylvania,  and  a  mo- 
tion was  now  made  to  the  Supreme  Court  of  the  United 
States^  for  a  writ  of  prohibition,  directed  to  the  Disfcriot 
Court.  Upon  the  argument,  the  very  question  now  undar 
consideration  here  was  raised,  and  stated  in  terms ;  that  ia, 
in  the  words  of  the  reporter : 

"The  controversy  turned  principally  upon  this  point: 
whether  the  District  Court  could  sustain  a  libel  for  dam- 
ages, in  the  case  of  a  capture,  as  prize,  made  by  a  belligerent 
power  on  the  high  seas,  when  the  vessel  captured  was  not 
brought  within  the  jurisdiction  of  the  United  States,  but 
carried  for  adjudication  injra  presidia  of  the  captors." 

It  will  not  be  disputed  that  this  is  the  very  point  I  am 
called  on  to  decide ;  and  it  must  be  remembered  that  the 
captain,  in  that  case,  was  under  arrest  as  weil  as  his  vessel. 

The  Supreme  Court,  after  solemn  argument,  directed  a 
writ  to  issue,  prohibiting  the  District  Court  from  holding 
fturther  plea  of  the  premises,  and  directing,  forthwith,  both 
the  commander  and  his  vessel  to  be  released. 

With  this  case  on  record,  it  is  a  matter  of  surprise,  and 
worthy  of  animadversion,  that  this  proceeding  should  have 
been  attempted,  and  still  more  singular,  that  a  refusal  to 
sustain  it  should  be  deemed  extraordinary,  and  pregnant 
with  alarming  consequences. 

I  shall  advert  to  one  authority  more.    It  is  not  a  decision 
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of  the  Supreme  Court,  but  of  a  very  enlightened  judge,  who 
elucidates  eveiy  subject  he  examines  with  great  ability  and 
research,  and  whose  judgments  are  entitled  to  the  confi- 
dence and  respect  of  every  tribunal  acting  under  the  laws 
of  the  United  States.  It  is  the  opinion  of  the  Circuit  Court 
of  the  United  States  for  the  first  circuit,  in  the  case  of  the 
Inmncible.{a)  I  was  referred  to  it,  as  showing  that  the  i 
court,  in  that  case,  recognized  the  doctrine  laid  down  by 
the  Supreme  Court  in  Talbot  v.  Jansen,  and  the  Alerta;  and 
so  it  was  bound  to  recognize  it,  as  is  every  subordinate  tii* 
bunal — so  does  this  court,  in  the  very  terms  in  which  it  is 
given.  Judge  Story's  construction  and  application  of  the 
hw  is  precisely  that  which  is  adopted  here.  Alluding  to 
the  cases  I  have  just  cited,  he  says :  "  But  allowing  these 
cases  to  have  the  fullest  effect  the  most  liberal  construction 
can  impute  to  them,  they  only  decide  that  the  jurisdiction 
of  our  courts  in  matters  of  prizes  made  by  foreign  cruisers, 
attaches  whenever  the  prize  property  is  within  our  ports. 
In  the  case  before  us,  the  cruiser  itself  only  is  within  the 
oountiy,  and  not  the  captured  ship  in  the  character  of  prize. 
It  is,  therefore,  clearly  distinguishable." 

The  cruiser  was  in  the  country  and  so  was  her  com- 
mander, but  not  a  word  escaped  the  counsel  or  the  court, 
that  would  authorize  a  pretence  to  hold  him  liable.  K 
prize  jurisdiction  does  not  attach  when  the  cruiser  and  the 
commander  are  both  within  the  jurisdiction  of  the  court| 
is  not  the  conclusion  irresistible  and  complete,  that  it  does 
not  when  the  latter  alone  is  here  7 

But  more  is  said  in  this  opinion  applicable  to  this  case. 

After  stating,  that  in  general,  in  cases  of  marine  torts,  the 
admiralty  will  sustain  jurisdiction,  where  either  the  person 
or  his  property  is  within  the  territory,  and  arrest  either,  he 

(a)  2  Gtll.  29. 
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adds:  '^But  it  afibrds  mieh  remedies  only  where  the  torfeis 
ft  mere  msrine  trespass,  «fK2  not  where  Uinvolue$diPCoUifAe 
ftusgiion  o/prae."  Farther:  "In  the  next  place,  the  piin- 
dpal  question  involved  in  a  trial  under  soch  eircomstaDoea, 
neoesaaril J  is  the  question  of  prise."  And  again :  "Whether 
damages  shall  in  any  case  of  capture  be  given,  must  de> 
pend  upon  the  law  of  prize,  as  understood  and  administered 
by  the  foreign  sovereign,  or  in  a  case  of  probable  cauae^  upon 
the  subsequent  conduct  of  the  captor&  The  damages,  ften- 
fore,  are  not  an  independent  and  principal  inquiry,  but  a 
reigular  incident  to  the  question  of  prize,  in  whatever  man- 
ner the  process  may  be  instituted;  and  this  consideration 
disposes  of  that  part  of  the  aiyunent  in  whichit  is  asfwimej, 
that  although  a  neutral  tribunal  may  not  diredly  entertain 
the  question  <^  prize,  yet  it  may  coUaterally,  when  it  is  a 
mere  incident  to  the  question  of  damages" 

This  opinion  supports  all  the  position  I  have  taken  in 
this  cause.  And  as  my  attention  had  not  been  direc^ked  to 
it  when  I  decided  several  points  in  the  early  stages  of  this 
oontroversy,  it  is  a  matter  of  great  satis&ction  to  peroeive^ 
that  the  principles  I  maintained  were  in  strict  conformity 
to  this  exposition  of  the  law. 

The  conclusion  will  no  longer  be  ressted,  I  trust,  that  in 
matter  c^  a  prize  made  by  foreign  cruisers,  the  courts  of 
the  United  States  can  take  no  jurisdiction,  unless  the  prizes 
be  brought  within  our  ports,  although  the  capturing  vessel 
be  outfitted  here ;  and  it  is  proved  as  well  as  admitted,  thai 
when  a  neutral  power  does  not  take  cognizance  of  the  case^ 
under  one  of  the  exceptions  to  the  general  rule,  then  the 
eourts  of  the  capturing  power  have  the  sole  and  exclusive 
jurisdictftOQ. 

It  is  next  to  be  shown,  tiiat  the  court  having  exclusive 
jurisdiction  of  the  principal  question,  has  also  of  all  its  in- 
cidents and  consequences.    As  this  opinion  has  already 
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been  extended  to  it  length  samevkat  unuaiul,  I  shall  be 
eondse  in  what  remams  to  be  said. 

Two  cases  in  Gartbew,  p.  398,  474,  are  full  to  this  point, 
and,  also,  Le  Oattx  v.  JB&n,  and  Linda  y.  Bodney.{a) 

''  If  the  admiralty  is  possessed  <^  a  canse^  it  has  a  right 
to  try  every  incidental  que8tion."(i) 
.  *^  The  original  act  derived  its  quality  from  the  intention 
of  the  seizure,  which  was  as  prize ;  and  the  ^w  precl&des 
any  court  from  deciding  on  the  incident,  that  had  no  juris- 
diction of  the  original  question."(<^) 

'^  From  the  very  nature  of  things,  the  question  of  dam- 
ages must  be  determined  by  the  same  tribunal  that  deter- 
•  mines  the  (jaestion  of  prize ;  it  is  an  incident,  and  whoever 
takes  cognizance  of  the  principal  questiboni  must  likewise 
take  cognizance  of  thBtJ\d) 

This  is  from  the  argument  of  counsel,  but  it  derives  the 
weight  of  authority  from  the  recognition  of  the  opposite 
ooanael  in  the  one  case,  and  of  the  court  in  the  other. 

Mr.  Justice  Johnson's  (pinion-  in  Eose  v.  Himdy^  recog- 
nizes these  principles  as  undoubted  law ;  and,  as  has  been 
shown  in  the  case  of  the  Invincible,  it  is  decided  expressly, 
that  the  court  not  having  jurisdiction  of  the  question  of 
prize,  had  not  of  the  question  of  damages,  in  whatever  man- 
ner they  might  be  claimed. 

Jurisdiction,  then,  of  the  question  of  prize,  draws  after  it 
jnrisdiction  of  all  its  incidents;  and,  in  the  language  of  Mr.* 
Justice  Story,  "  danoges  are  a  regular  incident  to  the  qx»8- 
iion  of  prize."  They  are  not  only  a  regular,  but  an  inaep- 
&rable  incident.  There  can  be  no  damages  for  a  taking  as 
prke,  unless  the  prize  be  tried  and  acquitted.  It  can  only 
be  tried  in  a  prize  court    By  the  constitution  andfun- 

(^  BMsbe  Dang.  ^)  »  DaL  «. 

(i^SnaLandOoilectJvuL  (i^  3  DiL  lid. 
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damental  laws  of  that  court,  it  is  not  only  antborized,  bat 
bound  to  give  redress,  by  way  of  damages,  for  a  capture^ 
which,  upon  the  trial,  proves  to  have  been  illegally  made; 
they  can  nowhere  else  be  ascertained  and  awarded.  There 
are  the  parties  to  make,  to  hear,  and  repel  each  other's  alle- 
gation— ^there  are  the  papers,  documents  and  testimony,  by 
which  alone  the  court  can  be  governed  in  its  examinations 
and  decisioz^  This  investigation  forms  a  part  of  the  trial 
of  the  prize — ^the  same  &ct8  that  establish  the  character  of 
the  capture,  viz. :  whether  it  be  prize  or  no  prize  must  de- 
termine whether  there  shall  be  damages  or  no  damages.  K 
they  are  not  claimed  in  that  court  they  cannot  be  claimed 
elsewhere.  The  opinions  of  Buller  and  LoM  Mansfield 
establish  these  positions  beyond  all  controversy ;  and  that 
a  distinct  and  independent  action  of  trespass  will  not  lie 
for  a  taking  as  prize. 

A  seizure  as  prize  is  no  trespass,  though  it  may  be  wrong- 
ful. The  authority  and  intention  with  which  it  is  done 
deprive  the  act  of  the  character  that  would  otherwise  be 
impressed  upon  it  The  tort  is  merged  in  the  capture  as 
prize. 

It  is  one  of  the  objects  of  a  prize  court  to  inquire  into 
the  authority  by  which  the  capture  is  made.  If  by  the 
authority  of  the  sovereign,  the  original  taking  must  be 
deemed  legal,  aato  the  party  committing  the  act;  the  ulti- 
•  mate  validity  of  the  prize  will  depend  on  subsequent  investi- 
gations ;  but  the  party  making  the  capture  is  justified  bj 
the  orders  of  his  sovereign.  They  convert  the  act  of  the 
individual  into  a  matter  of  State.  The  moment  an  act  is 
authorized  or  directed  by  the  supreme  power  of  a  nation, 
the  contest  is  national,  not  personal — the  dispute  is  not  be- 
tween the  individuals  but  between  their  governments. 

This  capture  is  proved  to  have  been  made  under  the  au- 
thority of  the  government  of  Buenos  Ayres:  the  defendant^ 
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therefore,  incurred  no  personal  responsibility.  However 
the  act  may  have  been  considered  in  relation  to  the  offended 
power  J  if  the  prize  had  been  brought  tvithtn  its  jurisdiction^ 
it  was,  unquestionably,  legal  as  between  the  parties. 

From  all  the  decisions,  therefore,  of  our  courts,  taken  in 
oonnection  with  the  general  principles  of  international  law, 
the  following  rule  indubitably  results : — ^That  captures  i 
made  by  means  of  equipments  obtained  here,  if  brought 
within  our  jurisdiction,  shall  not  avail ;  but  the  capture,  if 
authorized  by  the  sovereign  of  the -captor,  i^  legal  as  be* 
tween  the  parties ;  and  if  carried  into  his  possession,  or  in- 
Jrapresidiahia^rtA^  cannot  be  recovered  here.  On  this 
CQnclusion  I  rest  with  perfect  confidence. 

Enough  has  now  been  shown  for  the  purposes  of  this 
case ;  but  as  it  has  been  made  the  subject  of  animadver- 
sions not  altogether  decorous  or  pit)per,  I  shall  proceed  to 
show,  that  upon  principle  and  indisputable  authority  too, 
no  suit  or  proceeding  of  any  sort  can  be  maintained  in  the 
courts  of  a  neutral  nation,  by  the  subjects  of  one  belligerent 
against  the  subjects  of  the  other,  for  acts  growing  out  of 
the  war. 

If  an  action  of  trespass  could  be  maintained  for  an  act 
committed  beyond  our  jurisdictional  Jimits,  so  could  every 
other  calculated  to  repair  the  injuries  and  redress  the  griev- 
ances that  would  naturally  flow  from  a  state  of  war ;  and 
how  preposterous  would  be  the  spectacle  aflforded  by  bel- 
ligerents prosecuting  each  other  in  neutral  courts  in  actions 
of  trespass,  false  imprisonment,  and  even  assault  and  bat- 
tery. All  their  battles  would  be  fought  over  again  on 
neutral  ground.  But  these  things  are  not  permitted.  Neu- 
trals have  nothing  to  do  with  questions  of  right  or  wrong 
between  the  belligerents,  and  will  not  su£Eer  them  to  be 
agitated  in  their  tribunals.  This  rule  of  conduct  is  pre- 
scribed by  all  writers  who  have  treated  of  the  rights  and 
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duties  of  neutrality.  I  shall  cite  a  few  autfaoritiea  tliat  B3P9 
ray  explicit  on  this  point : 

^'  The  neutral  ought  to  consider  as  lawful  whatever  eitlier 
of  the  belligerents  may  do  to  the  other ;  and  should  regard 
no  aet  of  war&re  as  unjust.  Those  who  are  not  judges 
between  the  contending  nations^  and  who  are  no  parties  in 
the  war,  have  no  right  to  take  cognizance  of  their  acts,  or 
to  decide  on  the  justice  of  their  cause:  it  is  necessaiy^ 
thereforei  that  every  act  done  by  either  of  them,  duiii^ 
the  war,  should  be  regarded  by  all  neutral  powers  as  law- 
fully done."(a) 

^  As  between  tibe  belligerents  the  neutral  is  bound  to  bob 
right;  whenever  he  sees  possession  of  aright  unaccompanied 
by  possessioni  he  cannot  take  notica'^(6)  In  this  case  the 
prize  is  ia  possession  of  the  sovereign  of  the  captor,  and 
we,  as  neutral,  are  bound  to  c^Huuder  that  DosBeasiaii 
lightfuL 

<<  When  a  nation  remains  neutral  in  war,  she  is  bound  to 
consider  it  equally  just  on  both  sides,  as  relates  to  its  effeeti^ 
and,  consequently,  to  look  upon  every  capture  made  by 
either  party  as  a  lawful  acquisition.  To  allow  one  of  tiM 
parties  to  enjoy  in  her  dominion  the  right  of  claimiag 
things  taken  by  the  other,  would  be  declaring  in  &vor  oi 
the  former,  and  departing  from  the  line  of  neutrality.''(e) 
These  principles  are  laid  dowu  by  Yattel,  in  diffenmt 
placea(^ 

I  shall  cite  but  one  case,  from  Bobinson,  out  of  mamf 
that  lie  before  me.  In  the  Henrick  <md  Uariajtfi)  Sir  Wil«» 
Uam  Scott  says:  "The  neutral  Statehas  nothing  to  do  wilb. 
the  rights  of  foioe  posBcssed  by  the  one  belligerent  agaiiai 
the  other;  it  has  nothing  to  dowi&  the  ^iforowient or 

(a)  2  A&  64.  (»)  Byn.  lia  ' 

(^outty,s4  (^ai^a;4 
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oonsiunmation  pf  such  rights :  it  owes  to  both  parties  the 
simple  rights  of  hospitality — and  even  these  are  very  limited 
in  the  practice  of  most  civilized  States." 

"  The  neutral  State  can  have  no  compulsory  jurisdiction 
to  exercise  upon  either  party  upon  questions  of  war  de- 
pending between  them;  nor  can  any  such  jurisdiction  be 
conveyed  to  it  by  the  authority  of  one  of  them." 

These  are  the  principles  that  prevail  in  the  courts  of  Eu- 
rope, and  they  have  been  recognized  by  our  own. 

In  the  case  of  The  United  States  v.  Palme7',{a)  the  Supreme 
Court  says :  "  If  the  government  of  the  Union  remains  neu- 
tral, but  recognizes  the  existence  of  a  civil  war,  the  courts 
of  the  Union  cannot  consider  as  criminal  those  acts  of  hos- 
tility which  war  authorizes,  and  which  the  new  government 
may  direct  against  its  enemy." 

These  principles  are  derived  from  elementary  writers  of. 
established  reputation,  and  adopted  as  rules  of  deciaioii,  as 
-vrell  in  foreign  as  domestic  tribunals,  instituted  for  the  ad- 
ministration of  public  law.  They  are  founded  in  good 
sense,  and  seem  to  have  anticipated  the  absurd  consequences 
that  would  necessarily  flow  from  permitting  belligerents  to 
pursue  each  other  into  neutral  countries,  and  there  seek 
•  civil  remedies  for  acts  of  war. 

It  seems  unnecessary  to  pursue  any  branch  of  this  inquiry 
farther.  Unless  my  view  of  the  law,  and  the  aathoritaes  I 
have  submitted,  are  imperfect  or  fallacious,  every  poaitkm 
I  have  assumed  has  been  supported  by  authorities  alone 
binding  and  conclusive.  Although  the  blind  zeal  and- 
hardihood  of  the  partisan  may  resist  conviction,  unpreju- 
dked  reason  and  oommon  sense  must  be  satisfied. 

There  20  now  no  ground  left  on  which  this  proceeding 
can  be  sustained,  and  the  defendant  must  be  discharged  on 
oomJZK)ubaiL 
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The  tenn  validity,  applied  to  treaties,  admits  of  two  descriptionfl,  neoet$aay 
and  voluntary.  Bj  neoeasaiy  validity  is  meant  that  whidi  resdts  from  fin 
treaty's  having  been  made  by  persons  authorized  by,  and  for  purposes  ooft- 
sistent  with  the  oonstitution.  By  volontaiy  validity  is  meant  that  validitf 
which  a  treaty,  beoome  voidable  by  reason  of  violationf  afterwards  oontiD* 
ues  to  retmn  by  the  silent  volition  and  acquiescence  of  the  nation.  It  k 
called  voluntary  because  it  enthrely  depends  on  the  wiil  of  the  nation,  eitibsr 
to  let  it  continue  to  operate^  or  to  annul  and  extinguish  it 

Tho  principles  which  govern  and  decide  the  neoessary  validity  of  a  treaty  am 
of  a  judicial  nature ;  while  those  on  which  its  voluntary  validity  depends 
are  of  a  political  nature. 

Xhe  power  given  to  the  judiciary  to  decide  on  the  validity  of  treaties^  is  r»* 
stricted  to  their  necessary  validity. 

As  every  law  derives  its  obligation  from  the  will  of  those  who  had  aotbonlif 
to  enact  it;  so  every  treaty  derives  its  obligation  from  the  will  of  thosa 
who  had  authority  to  conclude  it. 

When  the  department  authorized  to  annul  a  voidable  treaty,  shall  deem  il 
most  condudvo-to  the  national  interest  that  it  should  longer  confimie  to 
be  obey^  and  observed,  no  right  can  be  incident  to  the  judiciary  to  d»» 
dare  it  void. 

It  is  a  maxim  in  the  interpretation  of  treaties,  that  if  he  who  can  and  cn$^ 
to  have  explained  himself  clearly  and  plainly,  has  not  done  so,  he  cannot 
be  allowed  to  introduce  subsequent  restrictions  which  he  has  not  ex* 
pressed. 

It  is  a  maxim  in  the  law  of  nations,  that  whatever  tends  to  render  an  act  noil 
and  without  effect,  either  in  the  whole  or  in  part,  and,  consequently,  what* 

'  ever  introduces  any  change  in  the  things  already  agreed  upon,  is  odioos 
and  to  be  rejected. 

Again :  everything  that  tends  to  the  common  advantage  in  OQnventianii^  «r 
has  a  tendency  to  place  the  contracting  parties  on  an  equality,  is  fiuroiahls; 
and  in  such  cases  it  is  safest  and  most  consistent  with  equity  to  extend  thii 
signification  of  terms,  rather  than  to  limit  them. 

Whatever  injuries  result  to  subjects  by  imputing  to  them  the  acts  of  tfasir 
sovereign,  run  back  through  the  same  channel  from  themto  the  soverslgik* 
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Bv«t7  jadgment)  therefore,  against  a  subject  grounded  on  such  imputation,  is 
a  Judgment  mediately  ogainst  the  sovereign  or  moral  person  with  whom 
the  treaty  was  made,  atid  which  moral  person  is  composed  of  all  the  people 
or  nation  collectively  considered. 

Recovery,  when  applied  to  debts  or  demands,  means  recovery  by  process  and 
course  of  law. 

The  Judicial  acts  of  one  nation  are  to  be  respected  by  another,  and  are  con- 
clusive  on  the  subjects  of  the  other,  relative  to  all  matters  within  the  na- 
tional jurisdiction.  But  in  order  to  render  them  conclusive,  it  is  forther 
necessary  that  they  should  be  matters  cognizable  by  the  court,  and  fkirly 
decided. 

The  daims  of  creditors  which  existed  prior  to  tbo  American  Revolution,  were 
not  destroyed  by  the  dissolution  of  the  government,  although  the  judicial 
means  of  compelling  payment  in  tliis  country  were  for  the  tune  lost 

A  debtor  camiot  voluntarily  transfer  his  obligation  to  pay  to  a  third  person 
without  the  consent  of  his  creditor ;  and  whenever  he  does  it,  the  validity 
<^the  transfer  must  depend  on  the  event  of  his  creditor's  afterwards  ratify- 
ing it 

Where,  therefore,  a  debtor  accepted  the  offer  held  out  by  the  act  of  Yirginitti 
of  October  20, 1*77*7,  whereby  it  was  enacted  that  any  citizen  of  the  Com- 
monwealth owing  money  to  a  subject  of  Great  Britiun,  might  pay  the  same 
•r  any  part  thereof  into  the  Loan-Offlce,  and  take  therefrom  a  certificate 
ibr  the  same  in  the  name  of  the  creditor,  with  an  endorsement  under  the 
hand  of  the  commissioner  of  said  office,  expressing  the  name  of  the  payer, 
and  deliver  such  certificate  to  the  governor  and  council,  which  should  dis- 
diarge  him  from  the  debt,  and  the  Commonwealth  did  not  extinguish  the 
dsmand  of  the  creditor,  either  by  payment  at  the  end  of  the  war,  or  by 
oonfiscatiDg  the  money  and  making  its  receipt  a  good  bar  to  an  action  * 
it  was  held,  that  as  the  creditor  had  not  consented  that  the  State  should 
be  substituted  in  his  place,  his  claim  against  the  debtor  was  still  valid  and 


Whether  the  legislature  of  Virginia  had  a  right  to  do  anything  more  relativa 
t049uch  debts  than  to  prevent  the  payment  of  principal  or  interest  during 
the  war ;  and  whether  it  had  the  right  by  the  law  and  usage  of  nations,  . 
to  change  the  nature  of  the  debt  without  the  creditor's  consent,  and  with- 
out his  consent  to  substitute  one  debtor  for  another.     Quaere. 

But  admitting  that  the  customary  law  of  nations  did  permit  such  discharge 
and  substitution  on  the  part  of  tho  State,  they  were  within  the  reach  of 
the  treaty  of  peace,  and  were  liable  to  bo  modified,  impaired  or  totally  an- 
nulled by  it 

It  having  been  stipulated,  therefore,  in  the  treaty  of  peace,  that  creditors 
abonkl  bo  restored  to  the  exercise  of  their  rights  as  credUcrs^  and  that  all 
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impediments  which  hostile  laws  had  interposed  to  prerent  or  suspend  ttie 
recovery  of  their  debts  should  be  done  away,  the  act  of  Viigiuia  in  quastien, 
and  evco'thtng  done  under  it^  so  far  as  they  affected  the  creditors,  were 
extinguished  by  the  treaty, 
^o  riglit  belonging  to  the  society,  or  to  the  sovereign,  (^dispoong,  in  cases  of 
necessity,  and  for  the  public  safety,  of  all  the  wealth  contained  in  the 
State,  is  called  the  Eminent  Domain,  This  right  is  necessary  to  him  who 
governs^  and  is  consequently  a  part  of  the  empire  or  sovereign  poweL 

Declaration — On  a  writing  obligatory  sealed  and  dated 
11th  May.  1772,  to  Joseph  Farrell  and  William  Jones  for 
2,903Z.  155.  8d.  sterling. 

1st  Plea. — Payment  and  issue  thereon. 

2c?  P/ca.— That  as  to  $7,178,  equal  to  2,151Z.  Ift?.  Od 
Virginia  money,  part  of  the  debt  demanded,  the  plaintiff 
ought  not  to  recover,  because,  that  on  the  4th  July,  1776, 
the  defendant  became  a  citizen  of  Virginia. 

That  on  the  4th  July,  1776,  the  plaintiff  were  and  con- 
tinned  British  subjects. 

That  then,  and  until  the  8d  September,  1788,  the  plain- 
tiflfe  were  enemies  at  open  war,  &c. 

That  on  the  20th  October,  1777,  Virginia  passed  an  act^ 
entitled  "  An  Act  for  sequestering  British  property,  en- 
abling those  indebted  to  British  subjects  to  pay  off  Buch 
debts,  and  directing  the  proceeding  in  suits  where  such  sub- 
jects are  parties ;"  whereby  it  is  enacted,  "  that  it  shall 
and  may  be  lawful  for  any  citizen  of  this  commonweahih, 
owing  mbney  to  a  subject  of  Great  Britain,  to  pay  the  fiame, 
or  any  pari  thereof,  from  time  to  time  as  he  shall  think  fit, 
into  the  said  loan-office,  taking  thereout  a  certificate  for  the 
same  in  the  name  of  the  creditor^  with  an  endorsement 
xmder  the  hand  of  the  commissioner  of  the  said  office^  ex- 
pressing the  name  of  the  payer,  and  shall  deliver  socli  ocr- 
tificate  to  the  governor  and  council,  whose  receipt  shall  ^sh 
charge  him  from  so  much  of  the  said  debt. 

That  oB  the        day  of  177  ,  the  defendant  paid 
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into  the  loan-office  on  account  of  the  said  debt,  $7,173,  ai^d 
took  out  a  certificate  as  directed  by  the  act,  which  he  do- 
Evered  to  the  governor  and  council,  who  gave  him  a  re- 
ceipt as  follows : — 

"  Williamsburgh,  May  25,  1779.  Beceived  from  the 
hands  of  the  honorable  Thomas  Walker,  a  loan-ofGice  cer- 
tificate for  $7,178,  being  so  much  due  from  the  said  Thomas 
Walker,  Esq.,  to  Farrell  and  Jones  of  the  Kingdom  of 
Qreat  Britain,  and  sequestered  according  to  the  act  of  As- 
sembly for  that  purpose  made.  Given  under  my  hand,  date 
above. 

2,15Uiaf.0d  P.Henry." 

Wherefore  the  defendant  prays  judgment,'  &c.,  for  the 
said  2,151t  18*.  Orf.,  part  of  the  debt. 

Sd  P&a.— That  on  the  4th  July,  1776,  the  defendant  be- 
came a  citizen  of  Virginia ;  that  the  plaintifife  were  always 
British  subjects,  and  then,  and  until  the  3d  September, 
1783,  enemies  at  open  war  with,  Virginia  and  the  United 
States. 

That  Virginia,  on  the  3d  May,  1779,  passed  an  act,  en- 
titled "  An  Act  concerning  escheats  and  forfeitures  from 
British  subjects,"  whereby  it  was  enacted,  "  that  all  prop- 
erty, real  and  personal,  within  the  commonwealth,  belong- 
j^ig  at  this  time  to  any  British  subject,  or  which  did  belong 
to  any  British  subject  at  the  time  such  e^heat  or  forfeiture 
may  have  taken  place,  shall  be  deemed  to  be  vested  in  the 
commonwealth,  the  land,  slaves  and  other  real  estate  by 
way  of  escheat,  and  the  personal  estate  by  forfeiture." 

That  on  the  6th  May,  1782,  Virginia  passed  an  act,  en- 
titled "  An  Act  to  repeal  so  much  of  a  former  act  as  sus- 
pends the  issuing  of  executions  upon  certain  judgn^nts, 
imtil  December,  1783 ;"  whereby  it  is  enacted,  "  that  no  de-  * 
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mand  whatsoever,  originally  due  to  a  subject  of  Great  Brit- 
on, shall  be  recoverable  in  any  court  in  this  commonweaWi, 
although  the  same  may  be  transferred  to  a  citizen  of  this 
•  State,  or  to  any  other  person  capable  of  maintaining  such 
action,  udIcss  the  assignment  hath  been,  or  may  be  made 
for  a  valuable  consideration  bona  fide,  paid  before  the  first 
IdayofMay,  1777." 

That  the  debt  demanded  was  comprehended  in  the  fii^ 
act,  and  that  it  has  not  been  transferred,  &c.,  wherefore,  4c. 

4dh  Plea. — That  Great  Britain  has  violated  the  treaty  of 
peace  by  not  evacuating  the  ports,  by  supplying  Indians  at 
war  with  the  United  States,  &c. 

6ffi  Plea. — ^That  the  debt  was  annulled  by  the  dissolutioii 
of  the  former  government  or  declaration  of  Independ* 
ence,  &c.  ^ 

Jay,  Ch.  J. : — ^This  is  certainly  a  cause  of  great  magni- 
tude and  expectation ;  all  causes  which  affect  many  persons 
and  much  property,  are  so.  It  has  been  ingeniously  and 
Industriously  managed,  and  it  has  been  attentively  and  pa- 
tiently heard. 

The  action  is  for  the  recovery  of  money  due  on  bond 
prior  to  the  war. 

The  first  plea  is  payment,  and  on  that  the  parties  are  at 
issue. 

•  The  other  pleas  have  terminated  in  demurrers,  and  the 
'court  is  thereby  called  upon  to  decide  on  their  legal  effi- 
ciency. 

*^  The  first  which  I  shall  consider  is  the  last  on  the  record, 
,  It  produces  this  question  : 

Was  the  debt  annulled  by  the  dissolution  of  the  govern- 
ment which  existed  when  the  debt  was  contracted? 

This  plea,  that  the  debt  was  annulled  when  the  then  ex- 
isting government  of  this  country  was  dissolved,  appears 
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to  me  to  be  unsupported  by  any  principle  recognized  lg( 
ihe  laws  of  nature  or  nations.  .  i 

It  is  not  pretended  that  the  debt  was  not  contracted  Iwia 
/ide,  or  that  the  parties,  or  either  of  them,  were  under  l^gal » 
disabilities.    The  creditor,  by  the  contract,  then  acquired  9f 
perfect  right  to  demand,  and  a  perfect  obligation  was  at  th^ 
same  time  imposed  on  the  debtor  to  pay. 

By  the  dissolution  of  the  government,  the  creditor  neoe&. 
earily  lost  the.  judicial  means  of  compelling  payment  in  this 
country ,  but  the  mere  dissolution  of  the  government  could 
not  destroy  his  right  to  compel  it  whenever  and  wherever 
he  should  find  such  means. 

If  the  debt  did  on  that  event  become  annulled,  not  onlj; 
the  creditor  lost  his  right  to  demand,  but  the  debtor  musl^ 
consequently,  have  ceased  to  remain  under  any  obligatiou 
to  pay.  We  find,  however,  that  the  pleas  speak  a  different 
language,  and  that  the  acts  of  Virginia,  specified  in  thoae 
pleas,  considered  those  debts  as  still  existing,  and  as  propeor. 
objects  of  legislative  regard  and  provision.  If  the  debt 
was  annulled  and  annihilated,  why  enable  the  debtor  to 
pay  into  the  loan-ofi&ce  sums  which,  according  to  this  doo-. 
trine,  he  was  under  no  obligation  to  pay  at  all?  why  give 
him  a  formal  receipt  to  discharge  him  from  so  much  of  the 
debt  as  he  should  pay,  when,  by  the  prior  dissolution  of 
the  government,  he  had  been  discharged  from  the  whole  of 

it? 

The  subject  affords  room  for  more  extensive  investiga^ 
tion ;  and  it  would  not  be  difficult  to  show  that  these  rights 
do  not  originate  in  human  institution,  although  human  m^ 
stitutions  may  enforce  or  suspend  their  operation,  or  in  cer- 
tain cases  declare  them  forfeited. 

The  plea  which  it  appears  to  me  proper  next  to  con-. 
fiider  is,  that  the  King  of  Great  Britain,  by  reason  of  the 
&cts  specified  in  it^  is  an  enemy  of  the  United  States,  and|^ 
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damental  laws  of  that  court,  it  is  not  only  authorized,  but 
bound  to  give  redress,  by  way  of  damages,  for  a  capture, 
which,  upon  the  trial,  proves  to  have  been  illegally  made ; 
they  can  nowhere  else  be  ascertained  and  awarded.  Thero 
are  the  parties  to  make,  to  hear,  and  repel  each  other's  alle- 
gation— ^there  are  the  papers,  documents  and  testimony,  by 
which  alone  the  court  can  be  governed  in  its  examinations 
and  decisioi^.  This  investigation  forms  a  part  of  the  trial 
of  the  prize — ^the  same  facts  that  establish  the  character  of 
the  capture,  viz. :  whether  it  be  prize  or  no  prize  must  de- 
termine whether  there  shall  be  damages  or  no  damages.  If 
they  are  not  claimed  in  that  court  they  cannot  be  claimed 
elsewhere.  The  opinions  of  Buller  and  LoM  Mansfield 
establish  these  positions  beyond  all  controversy ;  and  that 
a  distinct  and  independent  action  of  trespass  will  not  lie 
for  a  taking  a$  prize. 

A  seizure  as  prize  is  no  trespass,  though  it  may  be  wrong* 
fill.  The  authority  and  intention  with  which  it  is  done 
deprive  the  act  of  the  character  that  would  otherwise  be 
impressed  upon  it  The  tort  is  merged  in  the  capture  as 
prize. 

It  is  one  of  the  objects  of  a  prize  court  to  inquire  into 
the  authority  by  which  the  capture  is  made.  If  by  the 
authority  of  the  sovereign,  the  original  taking  must  be 
deemed  legal,  aato  the  party  committing  the  act;  the  ulti- 
•  mate  validity  of  the  prize  will  depend  on  subsequent  investi* 
gations ;  but  the  party  making  the  capture  is  justified  by 
the  orders  of  his  sovereign.  They  convert  the  act  of  the 
individual  into  a  matter  of  State.  The  moment  an  act  is 
authorized  or  directed  by  the  supreme  power  of  a  nation, 
the  contest  is  national,  not  personal — ^the  dispute  is  not  be- 
tween the  individuals  but  between  their  governments. 

This  capture  is  proved  to  have  been  made  under  the  au- 
thority of  the  government  of  Buenos  Ayres:  the  defendant^ 
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ihiOTefore,  incurred  no  personal  responsibility.  However 
the  act  may  have  been  considered  in  relation  to  the  offended 
power ^  if  the  prize  had  been  brought  within  its  jurisdiction, 
it  was,  unquestionably,  l^al  as  between  the  parties. 

From  all  the  decisions,  therefore,  of  our  courts,  taken  in 
connection  with  the  general  principles  of  international  law, 
the  following  rule  indubitably  results : — ^That  captures  i 
made  by  means  of  equipments  obtained  here,  if  brought 
within  our  jurisdiction,  shall  not  avail ;  but  the  capture,  if 
authorized  by  the  sovereign  of  the -captor,  is-  legal  as  be* 
tween  the  parties ;  and  if  carried  into  his  possession,  or  in- 
fra presidia  his  ports,  cannot  be  recovered  here.  On  this 
conclusion  I  rest  with  perfect  confidence. 

Enough  has  now  been  shown  for  the  purposes  of  this 
case ;  but  as  it  has  been  made  the  subject  of  animadver- 
sions not  altogether  decorous  or  proper,  I  shall  proceed  to 
show,  that  upon  principle  and  indisputable  authority  too, 
no  suit  or  proceeding  of  any  sort  can  be  maintained  in  the 
courts  of  a  neutral  nation,  by  the  subjects  of  one  belligerent 
against  the  subjects  of  the  other,  for  acts  growing  out  of 
the  war. 

If  an  action  of  trespass  could  be  maintained  for  an  act 
committed  beyond  our  jurisdictional  Jimits,  so  could  every 
other  calculated  to  repair  the  injuries  and  redress  the  griev- 
ances that  would  naturally  flow  from  a  state  of  war ;  and 
how  preposterous  would  be  the  spectacle  aflforded  by  bel- 
ligerents prosecuting  each  other  in  neutral  courts  in  actions 
of  trespass,  false  imprisonment,  and  even  assault  and  bat- 
tery. All  their  battles  would  be  fought  over  again  on 
neutral  ground.  But  these  things  are  not  permitted.  Neu- 
trals have  nothing  to  do  with  questions  of  right  or  wrong 
between  the  belligerents,  and  will  not  suflFer  them  to  be 
agitated  in  their  tribunals.  This  rule  of  conduct  is  pre- 
scribed by  all  writers  who  have  treated  of  the  rights  and 
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duties  of  neuiaiiality.    I  shall  cite  »  few  authorities  that  are 
very  explicit  on  this  point : 

''  The  neutral  ought  to  oonsider  as  lawful  whatever  either 
of  the  belligerents  may  do  to  the  o&er ;  and  should  regard 
no  act  of  war&re  as  unjust.  Those  who  are  not  judges 
between  the  contending  nations^  and  who  are  no  parties  in 
the  war,  have  no  right  to  take  cognisance  of  their  acts,  or 
to  decide  on  the  justice  of  their  cause :  it  is  necessaiy, 
therefore,  that  every  act  done  by  either  of  them,  dniiqg 
the  war,  should  be  regarded  by  all  neutral  powers  as  law*- 
fully  done."(a) 

'^  As  between  the  belligereats  the  neutral  is  bound  to  see 
right ;  whenever  he  sees  posseasbn  of  a  right  unaccompanied 
by  possession,  he  cannot  take  notioa'\6)  In  this  case  the 
prize  is  ia  possession  of  the  sovereign  of  the  captor,  and 
we,  as  neutral,  are  bound  to  consider  that  nossession 
rightfuL 

'^  When  a  nation  remains  neutral  in  war,  she  is  bound  tsr 
consider  it  equally  just  on  both  sides,  as  relates  to  itaeffect% 
and,  consequently,  to  look  upon  every  capture  made  bj 
either  party  as  a  lawful  acquisition.  To  allow  one  of  tba 
parties  to  enjoy  in  her  dominion  the  right  of  clauniag 
things  taken  by  the  other,  would  be  declaring  in  fiivor  of 
the  former,  and  departing  troax  the  line  of  neutrali^.''(e) 
These  principles  are  laid  down  by  Vattel,  in  diffenst 
plaoes.(^ 

I  shall  cite  but  one  case,  from  BolHneon,  out  of  masy 
that  lie  before  me.  In  Ihe  Henrkk  wni  Mariajlf)  Sir  W3« 
liam  Scott  saya:  ''The  neutral  Statohasnothiii^  to  do  with 
the  rights  of  force  posseaaed  by  the  <me  belligermt  agaami 
theoth^i  it  has  notUng  to  do  with  the  «Qfi»oeraentar 

(a)  2  As.  64.  (p)  B/n.  118.  * 
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oonsummation  pf  such  rights :  it  owes  to  both  parties  the 
simple  rights  of  hospitality — and  even  these  are  very  limited 
in  the  practice  of  most  civilized  States." 

"  The  neutral  State  can  have  no  compulsory  jurisdiction 
to  exercise  upon  either  party  upon  questions  of  war  de- 
pending between  them;  nor  can  any  such  jurisdiction  be 
conveyed  to  it  by  the  authority  of  one  of  them." 

These  are  the  principles  that  prevail  in  the  courts  of  Eu- 
rope, and  they  have  been  reoc^ized  by  our  own. 

In  the  case  of  The  United  States  v.  Palmer ^{a)  the  Supreme 
CJourt  says :  "  If  the  government  of  the  Union  remains  neu- 
tral, but  recognizes  the  existence  of  a  civil  war,  the  couxta 
of  the  Union  cannot  consider  as  oriminal  those  acts  of  hos- 
tility which  war  authorizes,  and  which  the  new  government 
may  direct  against  its  enemy." 

These  principles  are  derived  from  elementary  writers  of, 
established  reputation,  and  adopted  as  rules  of  decison,  as 
well  in  foreign  as  domestic  tribunals,  instituted  for  the  ad- 
ministration of  public  law.  They  are  founded  in  good 
sense,  and  seem  to  have  anticipated  the  absurd  consequencea 
that  would  necessarily  flow  fix>m  permitting  belligerents  to 
porsae  each  other  into  neutral  oonntries,  and  there  seek 
•  civil  remedies  for  acts  of  war. 

It  seems  unnecessary  to  pursue  any  branch  of  this  inquiry 
further.  Unless  my  view  of  the  law,  and  the  author itiea  I 
have  submitted,  are  imperfect  or  fiillacious,  every  posilaoii 
I  have  assomed  has  been  supported  by  authorities  alone 
binding  and  conclusive.  Although  the  blind  zeal  and* 
hardihood  of  the  partisan  may  rerist  conviction,  unpreju- 
dked  reason  and  ixxnmon  a^ise  must  be  satisfied. 

There  is  now  no  ground  left  on  which  this  proceeding 
can  be  sustained,  and  the  defendant  must  be  dischaiged  on 
oommoubaiL 

{til  ZWnutaa, 
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William  Jones  v.  Thomas  Walker, 

The  tenn  validity,  applied  to  treaties,  admits  of  two  descriptioDS,  necetaary 
and  vokmiary.  By  necessary  validity  is  meant  that  whi<±L  resolts  from  flie 
treaty's  having  been  made  by  persons  authorized  by,  and  for  purposw  oon- 
aistent  with  the  constitntion.  By  volantary  validity  is  meant  that  validity  ' 
which  a  treaty,  become  voidable  by  reaaon  of  violation,  afterwards  oontiB- 
ues  to  retain  by  the  silent  volition  and  acquiescence  of  the  nation.  It  to 
called  voluntary  because  it  enthely  depends  on  the  will  of  the  nation,  eiHier 
to  let  it  continue  to  operate,  or  to  annul  and  extinguish  it 

The  principles  which  govern  and  decide  the  neoessaEy  validity  of  a  treaty  aiB 
of  a  judicial  nature ;  while  those  on  which  its  voluntary  validity  dependi 
areof  a  political  nature. 

The  power  given  to  the  judiciary  to  decide  on  the  validity  of  treaties^  Is  le* 
Btricted  to  their  necessary  validity. 

Ab  every  law  derives  its  obligation  from  the  will  of  those  who  had  anthori^ 
to  enact  it;  so  every  treaty  derives  its  obligation  from  the  will  of  thoaa 
who  had  authority  to  conclude  it. 

When  the  department  authorized  to  annul  a  voidable  treaty,  shall  deem  it 
most  oondudve^to  the  national  interest  that  it  should  longer  oontKmie  ta» 
be  obeyed  and  observed,  no  right  can  be  incident  to  the  judidaiy  to  d»* 
Clare  it  void. 

It  is  a  maxim  in  the  interpretation  of  treaties,  that  if  he  who  can  and  oogbt 
to  have  explained  himself  clearly  and  plainly,  has  not  done  so,  he  caanot 
be  allowed  to  introduce  subsequent  restrictions  which  he  has  not  ex* 


It  is  a  maxim  in  the  law  of  nations^  that  whatever  tends  to  render  an  act  mdl 
and  without  effect,  either  in  the  whole  or  in  part,  and,  consequently,  what* 
ever  introduces  any  change  in  the  things  already  agreed  upon,  is  odioai 
and  to  be  rejected. 

Again :  everything  that  tends  to  the  common  advantage  in  oonventbn^  or 
has  a  tendency  to  place  the  contracting  parties  on  an  equality,  is  fitvorafalft^ 
and  in  such  cases  it  is  safest  and  most  consistent  with  equity  to  extend  th6 
signification  of  terms,  rather  than  to  limit  them. 

Whatever  injuries  result  to  subjects  by  imputing  to  them  the  acts  of  their 
sovereign,  run  back  through  the  same  channel  fin>m  them'to  the  tovent^  < 
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Btbij  judgment^  therefore,  against  a  subject  grounded  on  such  imputation,  ia 
a  judgment  mediately  cigalnst  the  sovereign  or  moral  person  with  whom 
the  treaty  was  made,  and  which  moral  person  Is  composed  of  all  the  people 
or  nation  collectively  considered. 

Eeoovery)  when  applied  to  debts  or  demanda^  means  recovery  by  process  and 
couTBeoflaw. 

The  judicial  acts  of  one  nation  are  to  be  respected  by  another,  and  are  oon- 
duBive  on  the  subjects  of  the  other,  relative  to  all  matters  within  the  na- 
tional jurisdiction.  But  in  order  to  render  them  conclusive,  it  is  fUrther 
necessary  that  they  should  be  matters  cognizable  by  the  court,  and  fkirly 
decided. 

The  daims  of  creditors  which  existed  prior  to  the  American  Revolution,  were 
not  destroyed  by  the  dissolution  of  the  government,  although  the  judicial 
means  of  compelling  payment  in  this  country  wore  for  the  tune  lost 

A  debtor  cannot  voluntarily  tnmsfer  his  obligation  to  pay  to  a  third  person 
without  the  consent  of  his  creditor ;  and  whenever  he  does  it,  the  validity 
of  the  transfer  must  depend  on  the  event  of  his  creditor's  afterwards  ratify- 
ingit 

Where,  therefore,  a  debtor  accepted  tho  offer  held  out  by  the  act  of  Virginia, 
of  October  20, 17  7  T,  whereby  it  was  enacted  that  any  citizen  of  the  Com- 
monwealth owing  money  to  a  subject  of  Great  Britain,  might  pay  the  same 
or  any  part  thereof  into  the  Loan-Office,  and  take  there&om  a  certificate 
for  the  same  in  the  name  of  the  creditor,  with  an  endorsement  under  the 
hand  of  the  commissioner  of  said  office,  expressing  the  name  of  the  payer, 
and  deliver  such  certiticate  to  the  governor  and  council,  which  should  dis- 
diaige  him  fh>m  the  debt,  and  the  Commonwealth  did  not  extinguish  the 
danuind  of  the  creditor,  either  by  payment  at  the  end  of  the  war,  or  by 
oonflscating  the  money  and  making  its  receipt  a  good  bar  to  an  action  ■ 
it  was  held,  that  as  the  creditor  had  not  consented  that  the  State  should 
be  substituted  in  his  place,  his  daim  against  the  debtor  was  still  valid  and 


Whether  the  legislature  of  Virginia  had  a  right  to  do  anything  more  relative 
to  .such  debts  than  to  prevent  the  payment  of  prindpal  or  interest  during 
the  war ;  and  whether  it  had  the  right  by  the  law  and  usage  of  nations,  . 
to  duwgc  the  nature  of  the  debt  without  the  creditor's  consent,  and  with- 
out his  consent  to  substitute  one  debtor  for  another.     Qwosre, 

Bat  admitting  that  the  customary  Uiw  of  nations  did  permit  such  discharge 
and  substitution  on  the  part  of  tho  State,  they  were  within  the  reach  of 
tho  treaty  of  peace,  and  were  liable  to  be  modified,  impaired  or  totally  an- 
nulled by  it 

It  having  been  stipulated,  therefore,  in  the  treaty  of  peace,  that  creditors 
abonld  bo  restored  to  the  exercise  of  their  rights  as  credUors,  and  that  all 
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impediments  which  hosUIe  laws  bad  interposed  to  prerent  or  suspend  Uie 
recovery  of  their  debts  should  be  done  away,  the  act  of  Virginia  in  qoastien, 
and  everything  done  under  it,  so  far  as  they  affected  the  creditors,  were 
oxtmguished  by  the  treaty. 
!rho  right  belonging  to  the  society,  or  to  the  sovereign,  (^disposing,  in  cases  of 
necessity,  and  for  the  public  safety,  of  all  the  wealth  contained  in  the 
State,  is  called  the  Emineni  Domain,  This  right  is  necessary  to  him  nviio 
governs^  and  is  consequently  a  part  of  the  empire  or  sovereign  poven 

Declaration — On  a  writing  obligatory  sealed  and  dated 
11th  May.  1772,  to  Josepli  Farrell  and  William  Jones  far 
2,903t  155.  8d.  sterling. 

Ist  Plea. — Payment  and  issue  thereon. 

2d  P/60.— That  as  to  $7,173,  equal  to  2,161t  1&.  Oi 
Virginia  money,  part  of  the  debt  demanded,  the  plaintiff 
ought  not  to  recover,  because,  that  on  the  4th  July,  1776, 
the  defendant  became  a  citizen  of  Virginia. 

That  on  the  4th  July,  1776,  the  plaintiff  were  and  con- 
tinued British  subjects. 

That  then,  and  until  the  Sd  September,  1783,  the  plain* 
tiffe  were  enemies  at  open  war,  &c. 

That  on  the  20th  October,  1777,  Virginia  passed  an  act, 
entitled  "  An  Act  for  sequestering  British  property,  en- 
abling those  indebted  to  British  subjects  to  pay  off  mch 
debts,  and  directing  the  proceeding  in  suits  where  such  sub- 
jects are  parties ;"  whereby  it  is  enacted,  "  that  it  ahall 
and  may  be  lawful  for  any  citizen  of  this  commonwealth^ 
owing  mbney  to  a  subject  of  Great  Britain,  to  pay  the  same, 
or  Si,njpart  thereof,  from  time  to  time  as  he  shall  think  fit^ 
into  the  said  loan-office,  taking  thereout  a  certificate  for  the 
same  in  the  name  of  ihe  creditoTj  with  an  endorsement 
under  the  hand  of  the  commissioner  of  the  said  office  ex- 
pressing the  name  of  lihe  payer,  and  shall  deliver  sack  cer- 
tificate to  the  governor  and  council,  whose  receipt  shall  difr> 
charge  him  from  so  much  of  the  said  debt. 

ThatODtiie        day  of  177  ,  the  defendant  paid 
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juto  the  loan-office  on  account  of  the  said  debt,  $7,173,  ai^d 
took  out  a  certificate  as  directed  by  the  act,  which  he  (le- 
Evered  to  the  governor  and  council,  who  gave  him  a  re- 
ceipt as  follows : —  ^ 

"  Williamsburghy  May  25,  1779.  Received  firom  the 
hands  of  the  honorable  Thomas  Walker,  a  loan-ofSice  cer- 
tificate for  $7,178,  being  so  much  due  fh>m  the  said  Thomas 
Walker,  Esq..  to  Farrell  and  Jones  of  the  Kingdom  pf 
Great  Britain,  and  sequestered  according  to  the  act  of  As- 
sembly for  that  purpose  made.  Given  under  my  hand,  date 
above. 

2,15Ul&.0d:  P.Henby." 

Wherefore  the  defendant  prays  judgment,"  &c,  for  the 
said  2,151t  ISs.  Oc?.,  part  of  the  debt. 

3d  Ptecu—ThsLt  on  the  4th  July,  1776,  the  defendant  bo- 
came  a  citizen  of  Virginia ;  that  the  plaintiffs  were  always 
British  subjects,  and  then,  and  until  the  3d  September, 
.1788,  enemies  at  open  war  with,  Virginia  and  the  United 
Statea 

That  Virginia,  on  the  3d  May,  1779,  passed  an  act,  en- 
titled "  An  Act  concerning  escheats  and  forfeitures  from 
British  subjects,"  whereby  it  was  enacted,  "  that  all  prop- 
erty, real  and  personal,  within  the  commonwealth,  belong- 
j^g  at  this  time  to  any  British  subject,  or  which  did  belong 
to. any  British  subject  at  the  tiqae  such  escheat  or  forfeiture 
may  have  taken  place,  shall  be  deemed  to  be  vested  in  the 
^mmonwealth,  the  land,  slaves  and  other  real  estate  by 
way  of  escheat,  and  the  personal  estate  by  forfeiture." 

That  on  the  6th  May,  1782,  Virginia  passed  an  act,  en- 
titled "  An  Act  to  repeal  so  much  of  a  former  act  as  sus- 
pends the  issuing  of  executions  upon  certain  judgments, 
until  December,  1788 ;"  whereby  it  is  enacted,  "  that  no  de- ' 
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peace  comes  into  view ;  and  the  great  question  which  .re- 
mains to  be  decided  is,  whether  the  defendant's  pleas  to  bar 
the  plaintiff  from  fhe  benefit  of  it  are  sufficient  ?  * 

The^r^^  of  these  pleas  is,  that  the  debt  was  dischai^ged 
by  the  plaintiff  having  paid  the  amount  of  it  into  the  loaa- 
office  of  Virginia,  pursuant  to  an  act  of  that  commonwealth, 
passed  the  26th  October,  1777,  entitled  "  An  Act  for  se- 
questering British  property,  enabling  those  indebted  to 
British  subjects  to  pay  off  such  debts,  and  directing  the 
proceedings  in  suits  where  such  subjects  are  parties^*' 
whereby  it  is  enacted,  "  Thattt  shall  and  may  be  lawful  far 
any  citizen  of  this  commonwealth  owing  money  to  a  subject 
of  Great  Britain,  to  pay  the  same,  or  any  part  thereof  from 
time  to  time^  as  he  shall  think  fit,  into  the  said  loan-office, 
.taking  thereout  a  certificate  for  the  same  in  the  name  of 
the  creditor,  with  an  endorsement  under  the  hand  of  the 
.commissioners  of  the  said  office,  expressing  the  name  of  the 
payer;  and  shall  deliver  such  certificate  to  the  governor 
and  council,  whose  receipt  shall  discharge  him  from  so 
much  pf  the  said  debt."  The  plea  then  •proceeds  to  aver 
such  payment  and  receipt. 

The  seocmd  of  these  pleas  is  grounded  on  another  act  of 
Virginia,  passed  the  3d  May,  1798,  entitled  "An  Act  con- 
cerning escheats  and  forfeitures  from  British  subjects.." 
The  4Ui  section  of  this  act  contains  the  following  words: 
"  But  this  act  shall  not  extend  to  debts  due  from  British 
fiuligects  and  payable  into  the  loan-office,  according  to  the 
act  of  Assembly  for  sequestering  British  property." 

This  act^  therefore,  has  no  relation  to  the  matter  in  con* 
.troversy,  and  must  have  been  inadvertently  pleaded. 

The  third  of  these  pleas  is  grounded  on  an  act  of  Vir- 
ginia, passed  the  6th  May,  1782,  entitled  "  An  Act  to  repeal 
so  much»of  a  former  act  as  suspends  the  issuing  of  execu- 
tions upon  certain  judgments  until  Becemberi  1788;" 


OF  THE  UNITED  STATES.  708 

Jones  V.  Walker. 

whereby  it  is  enacted,  "  That  no  demands  whatsoever,  orig- 
inally due  to  a  subject  of  Great  Britain,  shall  be  recovera- 
ble in  any  court  of  this  commonwealth,  aliliough. the  same 
may  be  transferred  to  a  citizen  of  this  State,  or  to  any  other 
person  capable  of  maintaining  such  action,  unless  the  assign- 
ment hath  been  or  may  be  made  for  a  valuable  considera- 
tion, bona  fide  paid  before  the  first  day  of  May,  1777."         , 

T}he  defendant  avers  that  these  acts  are  unrepealed  and 
in  full  force  and  virtue,  and  that  the  debt  in  the  declaration 
mentioned  is  a  demand  originally  due  to  a  subject  of  Great 
Britain,  and  not  transferred  to  any  person  whatsoever. 

I  shall  first  consider  the  tfiirrf,  or  last  of  these  pleas. 

It  is  a  well-known  principle  that  an  alien  enemy  cannot 

maintain  an  action  in  our  courts ;  and  it  is  not  easy  to  pre- 

•  Bume  that  the  design  of  the  act  was  to  declare  or  ordain  that 

-to  be  law  which  was  evidently  and  undeniably  law  before. 

It  would  be  odious  to  presume  that  the  design  of  the  act 
was  to  prohibit  and  disqualify  British  subjects  to  bring  and 
maintain  actions  in  the  courts  of  Virginia,  even  after  peace 
should  be  restored,  and  these  subjects  had  ceased  to  be  alien 
enemies.  It  would  be  odious,  because  such  a  prohibition 
and  cxclusibn  would  have  been  contrary  to  the  laws  and 
practice  of  civilized  nations,  and  would  have  been  carrying 
the  enmities  of  war  into  the  bosom  of  peace. 

Neither  of  these  constructions,  tixerefore,  is  to  be  adopted 
in  case  one  more  consonant  to  reason  and  the  usage  of  na- 
.tions  can  be  found  There  is  a  very  obvious  one;  it  is 
this :  In  Virginia,  assignees  may  bring  actions  in  their  own 
names.  To  prevent  the.  payment  pf  money  to  enemies 
daring  a  war  was  just  and  expedient^  and  prudence  directed 
that  alien  enemies  should  be  prevented  from  recovering 
>  ih^ir  debts  by  means  of  firaudulent  assignments.  It  was 
wise,  therefore,  in  Virginia,  to  provide  that  no  debt  due  to 
an  enemy  should  be  recoverable,  in  virtue  of  an  assignment 
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firom  him  to  a  citizen,  unless  the  consideration  had  reaUy 
been  paid  before  the  time  specified  in  the  act. 

If  this  constraction  of  the  act  be  just,  then  it  follows 
that  it  left  British  subjects  precisely  under  the  same,  and 
no  other  disabilities,  than  the  laws  of  war  and  nations  had 
already  placed  them — ^the  object  of  the  act'  being  only  to 
provide  against  the  eyils  of  fraudulent  and  collusive  as- 
signments. « 

This  is  the  only  act  pleaded  which  has  any  relation,  dther 
direct  or  consequential,  to  those  British  debts  which  have 
not  been  paid  into  the  loan-office.  It  makes  no  alteration 
either  in  the  rights  of  the  creditor  or  the  obligation  of  the 
debtor,  and  therefore,  in  my  opinion,  the  creditor,  on  tbe 
return  of  peace,  had  good  right  to  bring  and  maintain  his 
action  for  the  recovery  of  his  debt,  even  if  the  fourth  artide 
of  the  treaty  .had  been  omitted.  Before  the  war,  the  cred- 
itor had  a  perfect  right  to  payment,  and  the  debtor  was  un- 
der a  perfect  obligation  to  pay.  The  right  of  the  one,  and 
the  obligation  of  the  other,  were  suspended  by  the  war  and 
during  the  war ;  but  when  the  war  ceased,  thlit  suspension 
ceased  with  it,  the  peace  replacing  both  the  parties  in  their 
pristine  situation  relative  to  each  other. 

Much  time,  learning  and  industry  have  been  employed 
in  endeavoring  to  prove  that  debts  due  to  an  enemy  wert 
rea  hostilesy  and  liable  to  confiscation.  Many  questions  in- 
cident to  that  doctrine  have  been  ably  and  eloquently  dis- 
cussed,  and  many  authorities  have  been  adduced  and  ap- 
plied ;  and  yet  it  does  not  appear,  from  any  of  the  acts  of 
Virginia  that  are  pleaded,  nor,  to  my  knowledge,  from  any 
which  are  not  pleaded,  that  Virginia  ever  did,  either  ex- 
pressly or  impliedly,  confiscate  a  single  British  debt  I  am 
constrained,  therefore,  to  regard  these  discussions  as  having 
been  foreign  to  the  subject 

The  only  plea  which  remains  to  be  considered  is  the  one 
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whicli  respects  those  debts  wliich  have  been  paid  into  the 
loan-office,  pursuant  to  the  act  of  October,  1777. 

The  whole  force  of  this  plea  depends,  in  my  opinion,  on 
the  operation  which  the  receipt  or  discharge  pleaded  may 
be  found  entitled  to. 

But  it  may  be  proper  previously  to  inquire,  whether  the 
right  of  the  plaintiff  as  well  as  ^e  obligation  of  the  de- 
fendant, is  affected  by  the  act  ? 

If  the  debt  justly  could  be,  and  really  was,  confiscated 
by  the  act,  there  is  no  doubt  but  that  the  plaintiff's  right 
became  extinguished ;  but  neither  the  word  confiscate,  nor 
any  words  tantamount  to  it  as  applied  to  debts,  are  to  be 
found  in  it — ^nor  is  it  a  clear  point  that  debts  were  even  ««• 
questered  by  the  act  If  they  had  been,  the  plaintiff's  right 
to  the  money,  unless  barred  by  the  subsequent  treaty  of 
peace,  would  have  been  perfect  after  the  war. 

Let  us  carefully  examine  this  act. 

A  preamble  cannot  annul  enacting  clauses ;  but  when 
it  evinces  the  intention  of  the  Legislature  and  the  design 
of  the  act,  it  enables  us,  in  cases  of  two  constructious,  to 
adopt  the  one  most  consonant  to  their  intention  and 
design. 

The  preample  is  in  these  words,  viz. : 

Whereas,  divers  persons,  subjects  of  Ghreat  Britain,  had, 
during  our  connection  with  that  kingdom,  acquired  estates 
real  and  personal  within  this  commonwealth,  and  had  also 
become  entitled  to  debts  to  a  considerable  amotmt,  and 
some  of  them,  had  commenced  suits  for  the  recovery  of 
such  debts  before  the  present  troubles  had  interrupted  the 
administration  of  justice — which  suits  were,  at  that  time, 
depending  undetermined ;  and  such  estates  being  acquired, 
and  debts  incurred,  under  the  sanction  of  the  laws,  and  of 
the  connection*  then  subsisting — ^and  it  .not  being  known 
that  their  sovereign  hath  as  yet  set  the  example  of  confis- 
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eatiog  debts  and  eetsieB  tinder  the  like  dicumstenoea,  die 
public  &ith  and  the  lav  and  nsages  of  nations  reqnixe  that 
they  should  not  be  confiscated  on  our  part;  but  the  safety 
of  tiie  United  States  d^oaands,  and  the  same  law  and  usages 
of  nations  will  justify,  that  we  should  not  strengthrai  the 
hands  of  our  enemies  during  the  coniinucmoe  of  the  present 
war,  by  remitting  to  them  the  profits  or  proceeds  of  aoch 
estates,  or  the  interest  or  principal  of  such  debts. 

From  this  preamble,  it  is  plain  and  mani&st^  that  ihe 
L^islature  were  so  fiur  ftom  entertaining  or  adopting  the 
idea  of  oonfiaostion,  tiiat  they  do,  in  e^qxresB  tenns,  iqeol 
it  as  being  contiary  to  ihe  jmblic  jixUk  and  to  tiie  law  and 
usages  of  nations. 

Of  mgualnaiofi^  the  preamble  says  nothing ;  bat  from 
the  <«(fe,itwould  seem  as  if  it  were  intended.  Itisintiieae 
words:  "An  Act  &tr  sequestering  Britirii  property,  ena- 
bling those  indebted  to  British  subjects  to  pay  off  such  debts^ 
and  directing  the  proceedings  in  suits  wheie  such  subjects 
are  parties." 

The  words  sequestering  British  property  lead  to  an  cfni- 
ion  that  debtB^  bcang  oomprebended  within  the  common  ac- 
ceptation of  the  word  property,  were  intended  to  be  se- 
questered; but  this  opinion  is  &r  fiom  being  eonfinned  by 
the  enacting  douses.    The  fiist  of  tiiem  eoaots : — 

"That  ihe  lands,  slaves,  stocks  and  implements  Ifaare- 
unto  bdonging,  within  this  commonwealth,  together  witfi 
tiie  crops  now  on  hand,  or  hereafter  to  aocnie,  and  all  «Aer 
estate  of  whatever  nature,  not  herek^iOimoise  provided  >br, 
of  the  property  of  any  British  subjects,  shall  be  aepteskrwd 
into  the  hands  of  commis8ioner&" 

This  is  a  complete  and  general  sequsstcation  of  all  Brit- 
ish property  not  iherein  otherwiae  prwidedfir.  It  sseoifl^ 
then,  that  there  was  some  kizid  of  British  prop^ty  inspect- 
ing, which  the  Legislature  deemed  it  proper  to  nu&e  oikar 
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praviflOD.    Other  Aiiiwhat?    The  obvioufl  aoswer 
(i&ecibtaiMquestraiion. 

The  next  enacting  daciae  infoims  vb  what  that  kind  of 
property  was  which  was  to  be  otherwise  proTided  for  by 
the  act.    It  enacts : — 

^Tbat  it  ehall  and  may  be  lawful  for  any  citizen  of  this 
ccmmioinweaith,  owing  money  to  a  subject  of  Great  Britain^ 
to  pay  the  same  or  any  part  thereof  firom  time  to  time,  as 
he  AaU  think  JUy  into  the  loan-office,  taking  thereout  a  cer* 
4ifieat8  for  the  same  in  the  name  of  tibie  creditor,  with  an 
endorsement  xmder  the  band  of  the  commissioner  of  the 
said  office,  expressing  the  name  of  the  payer,  and  shall  de- 
lirer  such  certificate  to  tbe  governor  and  council,  whose 
receipt  shall  discharge  him  fix>m  so  much  of  the  said  debt'' 

Thus  we  see  that  t2ie  Legislature  were  pleased  to  separate 
British  debts  fram  that' general  sequestration  in  which  th^ 
involyed  all  other  British  property. 

There  must  have  been  some  good  reason  fbr  this  discrim- 
ination. The  act  does  not  inform  us  what  it  was,  but  the 
nature  of  the  subject  points  to  Ae  following : 

Had  debts  been  sequestered,  it  would  have  been  necessary 
to  make  it  the  dtOy  of  debtors  to  pay,  and  to  have  appoint- 
ed and  authorized  commissioners  to  demand  and  collect  them. 

Such  a  measure  in  the  then  situation  of  public  aflGurs, 
would  not  have  been  advisable ;  it  would  have  alarmed  the 
debtors,  whose  numbers  were  not  inconsiderable,  and  it 
would  have  been  particularly  disgusting  to  those  among 
them  who  might  not  find  it  convenient  to  pay,  or  who 
.  jm^  thea  have  imbibed  an  opinion  that  the  dissolution  of 
Ae  government  dissolved  all  pre-existing  debts. 

The  Legislature  were  apprized  Aat  these  creditors,  being 
alien  enemies,  could  not  recover  these  debts  at  laWj  and  that 
there  was  no  danger  of  the  enemy's  hands  being  strength^ 
ened  by  payments  obtained  in  that  way. 
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It  waS)  neyeriheleasy  desirable  that  as  much  of  this 
money  as  coiQd  be  collected  with  the  consent  6f  the 
debtors,  should  be  paid  to  the  government,  to  the  end 
that  the  hands  of  the  government  might  thereby  be 


I    These  and  similar  considerations  probably  induced  the 
,  L^slature  to  leave  every  debtor  at  liberty  to  pay  as  mucb 
*or  as  little  of  his  debt  into  the.loan«office  as  he  might  £rom 
time  to  tune  think  fit. 

It  is  at  least  doubtftil  whether  the  measure  taken  by  this 
clause  of  the  act,  can,  with  propriety,  be  called  sequestra- 
tion:— 

1.  Because  the  word  sequester  or  sequestration  is  not 
used  to  operate  it. 

2.  Because  it  does  not  extend  to  all  debts  und^  similar 
circumstances,  but  only  to  such  as  the  debtor  might  think 
fit  to  pay. 

8.  Because  it  permits  a  debt  to  be  divided  into  as  many 
parts  as  the  debtor  pleases,  and  at  his  pleasure  attaches  se- 
questration to  one  part,  leaving  the  other  parts  firee. 

But  by  whatever  name  this  procedure  may  be  called,  its 
influence  on  the  question  before  us  is  the  only  important 
object  of  inquiry. 

Here  it  may  be  proper  to  observe,  that  the  debtor  was 
perfectly  at  liberty  to  pay  or  not  to  pay,  and  to  pay  only  as 
much,  and  at  such  times,  as  he  might  think  fit 

I  take  it  for  granted  that  a  debtor  cannot  voluntarily 
transfer  his  obligation  to  pay  to  a  third  person,  without  the 
consent  of  his  creditor ;  and  that  whenever  he  does  it,  the 
validity  of  that  transfer  must  depend  on  the  event  of  his 
creditor's  afterwards  ratifying  it. 

When  the  debtor,  in  the  present  instance,  voluntarily  ac- 
cepted the  offers  held  out  by  the  act,  and  without  actual  or 
legal  constraint  paid  his  debt  to  the  State,  agreeable  to 
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tiioee  offers  and  terms,  he  saw  and  yet  exposed  himself  to 
the  risk  of  the  State's  extingiiishing  the  right  and  demand 
of  the  creditor,  dther  by  payment  at  the  end  of  the  war, 
or  by  confiscating  the  money  and  making  their  receipt  a 
good  bar  to  an  action,  and  also  to  the  Airther  risk  of  the 
provisions  which  the  treaty  of  peace  might  make  on  the 
subject. 

But  the  State  has  not  confiscated  the  moneyj  nor  have 
they  paid  it  to  the  creditor.  The  creditor  hath  not  released 
the  debtor,  nor  hath  he  consented  that  the  State  shall  be 
substituted  in  his  place. 

Here  three  great  questions  arise : — 

1.  "Whether  such  discharge  and  substitution  are  valid  by 
the  laws  of  nations  ? 

2.  If  not,  whether  they  could  be  annulled  by  treaty? 

*     8.  If  they  could,  then  whether  the  treaty  of  peace  does 
annul  them? 

1.  Whether  such  discharge  and  substitution  are  valid  by 
the  laws  of  nations? 

This  is  a  question  on  which  I  regret  not  having  more 
time  to  investigate  and  reflect  upon.  If  I  was  certain  that 
the  ideas  which  the  Legislature  of  Virginia  appear  to  have 
entertained  on  this  subject  w^e  accurate,  I  should  have 
fewer  doubts. 

They  acknowledge,  in  the  preamble  of  the  act  we  have  • 
been  considering,  that  these  debts  have  been  incurred  under 
the  sanction  of  the  laws,  and  the  connection  before  sub- 
sisting between  the  two  countries.  They  acknowledge  that 
Britain  had  not,  to  their  knowledge,  confiscated  debts  under 
the  like  circumstances,  and  that  the  public  fiiith,  and  the 
laws  and  usages  ^f  nations,  required  that  they  should  not  be 
confiscated  on  their  part. 

It  is  to  be  remarked,  that  Virginia  hereby  recognized  the 
customary  law  of  nations,  and  the  respect  due  to  it    They 
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proceed  to  lueert  that  tliej  wexe  jtistified  by  the  same  hm 
and  xmg&B  of  nationB  in  not  strengthening  the  hand  <tf  their 
enemies,  during  the  wotj  by  remitting  to  them  the  interest 
or  pvindpal  of  such  debts. 

From  these  declarations,  it  appears  lihat  all  which  the 
Legislature  oonoeiyed  they  were  authorized  by  the  law  and 
usages  of  nations  relative  to  these  debts,  was  to  prevent  the 
payment  of  the  interest  or  the  principal  during  the  wasr^  lest 
ihe  hands  of  their  enemies  should  thereby  bestzengthenei 

If  their  power  oyer  such  debts  rightfully  extended  on/y  to 
the  prevention  of  such  payments  and  remittances,  then  it 
will  follow  that  they  had  no  rights  by  the  law  and  usages 
of  nations,  to  change  the  nature  of  the  debt,  without  the 
creditor's  consent,  nor  without  his  consent  to  substitute  ond 
debtor  for  another,  ^eir  mere  legislative  powers  codd 
not}  operate  such  alterations  in  contracts  so  drcumstauoedf^ 
for,  however  extensively  their  constitution  had  authorized 
tiiem  to  legislate  for  and  over  their  own  citizens,  it  coold 
not  give  them  authority  to  legislate  for  and  over  the  sub- 
ject of  foreign  powers  residing  ont  of  their  jurisdiction  in 
foMdgn  parts. 

2.  But  supposing  that  the  customary  law  of  nations  does 
permit  and  validate  such  discharge  and  erubstitution,  or,  as 
has  been  contended,  that  the  customary  law  of  nations  had 
not  been  adopted  by  or  did  not  extend  over  Virginia  and 
the  other  United  States,  we  £tre  next  to  inquire : — 

Whether  they  could  be  annulled  by  treaty  ? 

Here  a  wide  field  for  investigation  opens  to  our  view,  too 
wide  to  be  minutely  explored  in  the  little  time  allowed  me 
on  this  occacdon. 

To  me  it  appears  to  be  a  rule,  that  a  treaty  is  ooinp«t«Dt 
to  every  stipulation  which  the  interest  of  the  contracting 
nations  may  indicate. 

A  nation  is  a  moral  person- composed  of  all  the  citiaeBa 
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aprehended  in  it  Their  Borereign,  duly  aathori^  to 
tareat  with  another  nation,  speaks  their  conjoint  yoioCi 
pladges  their  conjoint  £uth,  and  znalcea  their  cox\JQiut 
promisea 

It  is  questioned,  whether  a  nation  has  a  right,  bj  a 
treaty  of  peaeei  to  impair  or  destroy  the  private  rights  of 
ehusena 

No  principle  is  better  established,  nor  more  generally 
adcnowledged,  tiian  that  the  right  of  eminent  domain  is  in- 
separably attached  to  national  empire  and  sovereignty,  and 
that  it  accompanies  the  right  of  making  peace,  whether 
that  right  be  vested  in  one  or  in  many  hands. 

'^Everything,"  says  Yattel,  "  in  the  political  society  ought 
to  tend  to  the  good  of  the  community;  and  if  even  thecitio 
sens'  person  is  subject  to  this  rule,  their  fortunes  cannot  be 
^^cepted." 

"  The  right  belonging  to  the  society,  or  to  the  sovereign, 
ef  disposing  in  cases  of  necessity,  and  for  the  public  safety, 
ef  all  the  wealth  contained  in  the  State,  is  called  the  Mnineni 
Domain.  It  is  evident  that  this  right  is  necessary  to  him 
who  governs,  and  is,  consequently,  a  part  of  the  empire  or 
sovereign  power." 

"  If  a  nation  disposes  of  the  public  property^  in  virtue  of 
his  emvnefU  domain,  the  alienation  is  valid." 

<<  When  he  disposes  in  like  manner,  in  cases  of  necessity, 
of  the  possesdons  of  a  community  or  an  individual,  the 
alienation  will  be  valid;  but  justice  demands  that  this 
community  or  this  individual  be  recompensed. 

''It  is  necessary  that  nations  should  treat  and  transact 
their  aSbirs  with  validity,  without  which  they  could  have 
no  method  of  t^mainating  them,  and  of  placing  themselves 
in  a  state  of  tranquillity.  Whence  it  follows,  that  when  a 
nation  has  ceded  any  part  of  its  property  to  another,  the 
cession  ought  to  be  valid  and  irrevocable. 
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"  The  necessity  of  makiDg  a  peace  authorizes  the  sorer- 
eign  to  dispose  of  things  even  belonging  to  private  persons^ 
and  the  eminmt  domain  gives  him  this  right.  Bat  th^se 
cessions  being  made  for  .the  common  advantage,  the  State 
is  to  indemnify  the  citizens  who  are  sufferers  by  them* 

'^  The  domain  of  a  nation  extends  to  everything  it  pos- 
sesses :  the  goods  even  of  individuals  in  their  iotaiity^  ought 
to  be  considered  as  the  goods  of  the  nation,  in  regard  to 
other  States  ;  in  short,  it  cannot  be  otherwise,  since  nations 
act  and  treat  together  in  a  hody^  in  their  quality  of  political 
societies,  and  as  so  many  moral  persons — aU  those  who  form 
a  nation  being  consid^ed  by  foreign  States  as  making  om 
whole,  one  single  person.  Its  domestic  regulations  make 
no  change  in  its  right  with  respect  to  strangers." 

"  When  &  field  or  house  or  garden^  belonging  to  s^  private 
person,  is  made  use  of  for  building  the  rampart  of  a  town 
or  some  other  piece  of  fortification,  when  his  standing  com  ' 
or  his  store-houses  are  destroyed  to  prevent  their  being  of 
use  to  the  enemy,  such  damages  are  to  be  made  good  to 
the  owner,  who  should  bear  only  his  quota. 

"  It  is  very  evident,  from  the  very  act  of  civil  or  political 
association,  that  each  citizen  subjects  himself  to  the  authori- 
ty of  the  entire  body  in  everything  that  relates  to  the  com- 
mon welfare.  The  authority  of  all  over  each  member,  there- 
fore, essentially  belongs  to  the  body  politic  or  State;  but 
the  exercise  of  it  may  be  placed  in  different  hands,  as  the 
society  shall  ordain." 

It  would  be  useless  to  multiply  authorities  on  a  point  so 
clear.  These  which  have  been  adduced  abundantly  prove 
the  authority  and  right  of  the  nation  to  dispose  of  the  goods 
and  property  of  individual  citizens  whenever  the  safety  and 
wel&re  of  the  State  shall  render  it  necessary ;  of  this  no* 
cessity  the  nation  only,  or  the  sovereign,  are  to  judge ;  in 
such  cases,  the  suffering  individual  is  to  be  recompensed. 
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I  shall  conclude  my  observations  on  this  head  with  one 
made  by  an  eminent  writer.  He  compares  a  nation  in- 
volved in  war  to  a  vessel  in  a  storm,  and  jnsfly  remarks 
that  in  such  cases  it  is  better  to  cast  goods  and  merchan- 
dise overboard  than  men. 

These  rights  belong  to  the  nation,  and,  in  my  opinion, 
ihe  exercise  of  them  touching  peace  was  clearly  vested  byj 
the  articles  of  confederation  in  the  Congress  by  whose  au- 
thority the  treaty  of  peace  with  Great  Britain  was  con- 
cluded, and  by  whom  it  was  ratified.  The  present  nation- 
al  constitution  recognizes  that  treaty  among  others.  No 
objection,  to  my  knowledge,  hath  ever  been  made  in  the 
councils  of  America  to  what  I  caU  its  necessary  validity; 
nor,  in  my  opinion,  is  there  the  most  distant  reason  for 
drawing  it  iato  question. 

From  what  has  been  said,  it  necessarily  follows  that  the 
discharge  and  substitution  ia  question  were  within  the 
reach  of  a  treaty,  and  were  liable  to  be  modified,  impaired 
or  totally  annulled  by  it. 

8.  We  are  now  arrived  at  the  last  question  which  re- 
mains to  be  decided,  viz. : 

Whether  this  discharge  and  substitution  is  annulled  by 
the  definitive  treaty  of  peace  ? 

The  4th  article  of  that  treaty  is  in  these  words,  viz. : 

"  It  is  agreed  that  crediioTS  on  either  side  shall  meet  with 
no  lawful  impediments  to  the  recovery  of  the  full  value  in 
sterling  money  of  all  bona  fde  debts  heretofore  contracted.^ 

Suppose  such  a  man  as  Mr.  Locke  could  be  raised  £rom 
tlie  dead,  and,  without  knowing  anything  of  or  concerning 
the  treaty,  this  article  was  given  him  to  decide,  fi*om  the 
tenor  of  it,  whether  any  creditors  on  either  side,  whether 
any  lawfiil  impediments,  and  whether  any  bona  fide  debts 
theretofore  contrafcted,  were  excepted  by  any  implication  or 
construction  growing  out  of  and  warranted  by  the  terms 
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in  whioh  the  article  is  expreBBed,  I  think  he  would  deeide 
tiiat  there  were  none. 

To  me  the  article  appears  to  be  plain,  explicit  and  une- 
■  quivocal ;  and  that  its  true  intent  and  meaning  is  so  promi- 
nent and  clear,  as  to  require  no  rules  of  interpretation  to 
discover  or  elucidate  what  the  true  intent  and  meaning  of 
it  is. 

Yattel  lajs  it  down  as  a  maxim,  "That  it  is  not  permit* 
ted  to  interpret  what  has  no  need  of  interpretation.  When 
an  act  is  conceived  in  dear  and  precise  terms,  when  the 
sense  is  manifest,  and  leads  to  nothing  absurd,  there  jcaa 
be  no  reason  to  refuse  the  sense  which  this  trea;t7  nalnalljr 
presents.  TogoeZsetffAereinsearchofconjeotuies  in  order 
to  restrain  or  extingnifth  it,  is  to  endeavor  to  dude  iL  If 
this  dangerous  method  be  once  admitted,  there  will  be  no 
act  which  it  will  not  render  uselesa  Let  the  bri^itest 
light  shine  on  every  part  of  the  piece ;  let  it  be  expressed 
in  terms  the  most  clear  and  determinate;  all  this  will  beef 
no  use,  if  it  be  allowed  to  search  for  foreign  reasons  in  osder 
to  maintain  what  cannot  be  found  in  the  sense  it  naturally 
presents." 

Here  it  becomes  neoessary  to  inquire, 

1.  Whether  the  plaintiff  is  a  creditor  on  either  side? 

2.  Whether  the  payment  into  the  IbannifiBce,  and  die  re- 
ceipt and  discharge  thereupon  given  by  Virginia  to  the 
debtor,  is  a  lawful  impediment  ? 

8.  Whether  the  debt  sued  for  was  a  bona  fide  debt  there* 
tofore  contracted  ? 

If  these  three  questions  are  answered  in  the  affirmativey 
the  plaintiff  ought  to  recover;  if  either  of  them  is  answered 
in  the  negative,  judgment  ought  to  be  on  tins  plea  for  the 
defendant 

L  Is  the  plaintiff  a  creditor  on  eilJier  side? 

It  stands  confessed  by  the  record  that  he  was  a  Biitiah 
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creditor  prior  to  the  date  of  the  receipt  and  discbaiges,  the 
present  validity  of  which  is  now  in  question. 

It  is  admitted  that  he  has  not  received  the  amount  of  his 
debt^  either  from  the  debtor  or  £rom  the  State,  and,  there- 
Snre,  being  a  British  subject,  to  whom  money  is  due  &om 
an  American  citizen  or  citizens,  he  is,  in  that  sense,  a  cred« 
itor  within  the  fourth  article. 

There  being  no  evidence  that  thi^  money  so  due  to  him 
has  been  either  released  by  him,  or  confiscated  or  forfeited 
by  law,  his  right  to  demand  and  receive  it  stUl  remains  per- 
£sct ;  so  that  he  stands  before  the  court  and  the  treaty  as  a 
creditor  entifled  to  the  money  due  to  him. 

It  is  objected  that  his  debtor  being  discharged  by  act  of 
Yirginia,  he  had,  before  the  treaty,  ceased  to  be  a  creditor 
gwad  tiiat  debtor.  Suppose  it  so,  yet  he  remained  a  cred- 
itor quoad  the  debt  in  the  hands  of  the  debtor's  substitute, 
and,  therefore,  may,  with  propriely,  be  deemed  and  called 
a  British  creditor. 

It  appears  that  Virginia  so  considered  him,  and,  in  her 
acts,  called  him  a  crediior,  and  that  both  before  and  after 
the  treaty  of  peace. 

In  the  4th  section  of  the  act  last  before  mentioned,  they 
direct  the  governor  and  council  to  make  such  allowances 
as  they  shall  think  reasonable  out  of  the  said  profits  and  in- 
terest arising  on  money  so  paid  into  the  loan-office,  to  the 
wives  and  children  of  such  proprietors  or  creditors;  nor 
oonld  tHey  consider  him  in  any  other  light  while  their  own 
certificate  remained  uncancelled.  This  certificate  certifies 
that  the  defendant  had  paid  into  the  loan-office  a  certain 
number  of  dollars,  to  be  applied  to  his  credit  in  account 
with  the  plainti£  There  can  be  no  credit  where  there  is 
no  creditor. 

In  the  2d  section  of  an  act  of  Yiiginia,  passed  the  8d 
January,  1788,  entitled  '^  An  Act  concerning  moneys  paid 
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into  the  pubKcloan-oflSce  in  payment  of  Britbh  Debts,'* 
are  these  words,  "  And  whereas  it  belongs  not  to  the  leg* 
islature  to  decide  particular  questions  of  which  the  judicia- 
17  have  cognizance,  and  it  is,  therefore,  unfit  for  them  to 
determine  whether  the  payment  so  made  into  the  loan-of* 
fice  as  aforesaid  be  good  or  void  between  the  crecKtor  and 
defttor."  Here,  then,  the*  legislature  of  Virginia  reoognizes 
the  plaintiff  in  the  capacity  of  creditor,  and  the  defendant 
in  that  of  debtor,  although,  with  great  delicacy,  they  forbeur 
touching  the  question  in  difference  between  them. 

For  these  various  reasons,  I  am  of  opinion  that  the  plain* 
tiff  is  one  of  the  creditors  mentioned  in  and  intended  by 
the  fourth  article  of  the  treaty. 

2.  The  next  question  is  whether  the  receipt  and  dis- 
charge  given  by  Virginia  is  a  lawftd  impediment  to  Ite 
plaintiff's  recovery  ? 

If  it  is  not,  I  cannot  conceive  why  it  was  pleaded  as  a 
bar ;  and  if  it  is,  I  cannot  see  how  it  can  consist  with  the 
treaty  to  let  it  stand  as  a  barrier  to  the  defendant  against 
the  plaintiff's  recovery. 

But  payment  to  the  plaintiff  is  a  lawftd  impediment  to 
his  recovery ;  and  can  it  be  supposed  that  the  treaty  meant 
to, authorize  a  creditor  to  obtain  a  double  payment? 
There  is  no  doubt  that  «uch  a  construction  cannot  be  ad- 
mitted, and  for  the  very  reason  which  one  of  the  defend- 
ant's counsel  assigijed,  because'  such  a  construction  would 
be  inconsistent  with  common  sense  and  common  justioeu 
But  that  is  no  reason  why  a  construction  consistent  with 
both  should  not  prevail,  and  that  construction,  in  my  opin- 
ion, is  this,  viz. :  The  lawftd  impediments  mentioned  ai*- 
those  which,  on  either  side,  had  grown  out  of  the  war,  and 
been  caused  by  the  hostile  laws  of  either  nation.  The  ob- 
ject of  the  treaty  was  peace,  and  to  cause  all  hostilities 
botli  military  and  civil,  to  cease.    In  pursuance  of  this  ob* 
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jeety  it  was  stipiilated  that  cieditois  should  (aa  I  undeiBtand 
tbe  article)  be  restored  to  the  &ee  exercise  of  their  rights 
08  credUoTs^  and  that  all  impediments  which  hostile  laws 
had  interposed  to  prevent  or  suspend  the  recovery  of  their 
debtee  should  be  dpne  away. 

It  appears  to  me  that  the  act  of  Virginia,  and  everything 
done  under  it,  the  payment  into  the  loan-office,  the  cer- 
tificate taken  out  in  the  creditor's  name,  and  the  receipt  and 
discharge  given  to  the  creditor,  all  grew  out  of  the  war; 
and  so  far  as  they  affected  the  creditors,  were,  by  this  arti- 
cle, extinguished  with  it 

If  the  lawful  unpedimeuts  created  during  the  war  by 
these  payments  into  the  loan-office,  receipts  and  discharges, 
ought  to  be  excepted,  why  was  not  that  exception  insisted 
on  when  the  treaty  was  forming,  and  expressly  mentioned 
and  reserved  in  the  article  ?  We  see,  however,  that  the 
words  are  as  general  as  they  can  be,  and  comprehend  aU 
lawful  impedimenis. 

This  remark  is  confirmed  by  the  2d,  8d  and  4th  general 
maxims  on  the  subject  of  the  interpretation  of  treaties, 
viz.: 

2.  "  If  he  who  can  and  ought  to  have  explained  himiself  ^ 
clearly  and  plainly,  has  not  done  it,  it  is  the  worse  for  him: 
he  cannot  be  allowed  to  introduce  subsequent  resiriduma 
which  he  has  not  expressed. 

"  The  equity  of  this  rule  is  extremely  visible,  and  its  ne- 
cessity is  not  less  evident  There  can  be  no  secure  con- 
ventions, no  firm  and  solid  concession^  if  they  may  be  ren- 
dered vain  by  subsequerU  limitations  which  ought  to  have 
been  meniianed  in  the  price,  if  they  were  included  in  the 
tnierUums  of  the  contracting  powers.", 

8.  The  third  general  maxim  is,  '^  That  neither  the  one 
nor  the  other  of  the  interested  or  contracting  powers  has  a 
right  to  interpret  the  act  or  treaty  at  his  pleasure. 
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^'K  I  am  allowed  to  explain  my  pxcMniaes  (to  70a)  aa  I 
please,  I  may  lender  tiiem  vain  and  lUiisive  by  glvisgibem 
a  Benae  quite  difleient  from  that  in  which  they  were  pne- 
aented  to  you,  and.in  which  you  mtiat  hare  taken  them  in 
aooepting  them.^' 

Which  ia  most  natural  to  suppose,  that  Great  Britain 
understood  this  article  as  compcehending  all  lawful  im- 
pediments, or  as  excluding  aeertain  class  of  ihem  ? 

4.  The  fourth  maxim  is,  <*On  every  occasion  wb^i  a 
person  has  and  aug^i  to  have  shown  his  intention^  we  take 
for  true  against  him  what  he  has  sufficiency  dedarod." 

Can  it  be  said  that  the  United  States  eouM  not  have 
shown  tiieir  intentioii  to  reurve  and  eoocept  these  paymeals 
into  the  treasury,  or  Hiat  they  oughi  not  to  have  done  it 
had  they  so  int^ed,  or  that  they  have  not  suffieienliy,  in 
the  4th  aitide,  declared  their  ttUenUan  to  comprehend  uB 
lawful  impediments? 

"  This  is  an  incontestible  principle  applied  to  trestieB ; 
for  if  ihey  are  not  a  vain  play  of  words,  the  contracting 
parties  ought  to  express  themselves  in  ihem  with  truA  aftd 
according  to  their  real  intentions.  If  the  intention  eu^ 
et(B9i%  d^daied  was  not  taken  for  the  true  intentioD  of  him 
who  speaks  and  binds  himself  it  would  be  of  no  use  to 
eontraet  and  fcnn  treaties.^ 

From  the  4th  article  it  appeaacs  evident  that  tiie  debts 
due  on  eitiier  side  had  become  a  sulgeet  of  negotiailaon ; 
tiiis  isthe  only  artide  in  the  treaty  which  respects  ibem. 
^Elie  next  clause,  which  is  called  the  lecommendalioiy 
clause,  relates  only  to  ixm/koaied  jooparty ;  so  tiiat  if  fte 
class  of  debts  now  in  question  (I  mean  lliose  paid  into^ 
loan-office)  shall,  by  construction,  be  deemed  excluded  flom 
the  fo^urth  article,  they  will  remain  entirely  unpiovided  for 
by  the  treaty ;  although  it  waaexceedin0yimp(»1amttoBfeit- 
i^  creditoni  alfeeted  by  those  payments,  tiiat  they  ahonid 
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mot  lutye  ihtia  bee&  passed  oyer  in  silence.  This  silence 
respecting  these  debts  cannot  be  accounted  foi  otherwise 
than  by  supposing  that  both  parties'considered  them  as  in- 
eluded  widun  the  tenns  of  this  aitiele.  But  this  article,  ac- 
cording to  the  construction  contended  for,  would,  as  to 
them,  be  rendered  null  and  without  efifect ;  and  yet  it  is  a 
maxim  in  the  law  of  nations,  ihat  ^^whatever  tends  to  ren- 
der an  act  null,  and  without  effect,  diher  in  the  whok  or 
in  peart,  and,  consequently,  whatever  introduces  any  change 
in  the  things  already  agreed  upon,  is  odious,"  and  to  be  re- 
jected. 

Again :  ^  Eyeiyihing  that  tmds  to  the  common  advan- 
tage in  conveaxtionsy  or  has  a  t^idency  to  place  the  con- 
tracting poweza  on  an  equaUfy^  is  favomble;  and  in  such 
eases  it  is  safest  and  most  consistent  wi&  equity  to  eoDlend 
the  signijScation  of  the  terms,  than  to  liimt  them. 

These  maxims  apply  strongly  to  the  law  before  us. 

The  4th  article  is  perfectly  reciprocal  and  equal.  No 
advantage  is  given  to  &d  one  party  which  is  not  also  given 
to  l2ie  other.  What  right  can  we  have  to  interpret  the  ar- 
ticle to  mean,  that  altliough  no  American  crecfitors  eball 
meet  with  lawful  impediments,  yet  that  some  Britidi  credit- 
ors shall  meet  wiih  lawful  impediments?  An  interpreta- 
tion GO  violent,  so  unauthorized  by  langoageof  the  treaty, 
and  so  destructive  of  the  equality  which  characterizes  it^ 
i^pesETs  to  me  to  be  uttedy  inadmiasibla 

That  the  creditor  will  meet  with  no  lawfol  impediments 
in  applying  to  the  commonwealtii  fixr  the  money,  is  true ; 
but  that  constnicti(m  cannot  consist  with  the  taoeaty,  whidi 
contemplates  law^  impediments  to  recoven/,  and  not  to 
petitions  <xtBodk  like  apfdicstions.  Becovery  is  a  w(»d 
w^  imdeistood ;  and  when  applied  to  debts  or  demands, 
means  recovery  by  process  and  ooizrse  of  law.  At  that 
time  States  were  not  liable  to  actions,  nor  could  it  then 
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have  been  foreseen  or  conjectured  that  ihey  would  be  in 
future. 

In  short,  I  am,  for  my  part,  well  persuaded  that  the  re- 
ceipt and  discharge  pleaded,  is  one  of  the  lawful  impedi- 
ments mentioned  in  the  treaty,  and,  therefore,  that  it  ought 
not  to  stand  in  the  way  of  the  plaintiff's  recovery.  Let  the 
State  repay  the  money  to  the  defendant,  and  neither  the 
State  nor  the  parties  will  have  reason  to  complain  of  the 
treaty,  nor  of  injustice.  We  confiscated  British  property 
to  an  immense  amount,  and,  under  the  recommendatory  ar* 
tide,  stdU  keep  it.  Under  the  4th  article,  all  American 
creditors  are  secured,  and  it  is  but  fiur  that  all  British  cred- 
itors should  be  so  likewise.  Britain  neither  sequestered 
nor  confiscated  any  of  our  property ;  she  interposed  no  law- 
ful impediments  to  the  recovery  of  our  debts.  Equality 
in  treaties  is  fevored  by  the  law  of  nations,  and  every  of 
its  maxims  applicable  to  the  case,  ought  to  confine  us  to  the 
reciprocity  and  equality  which  marks  this  article. 

8.  The  only  question  which  remains  to  be  decided  is, 
whether  the  debt  sued  for  was  a  bona  fde  debt  theretofore 
contracted? 

It  stands  admitted  by  the  record  that  the  debt  was  there* 
tofore  contracted.  Nothing  appears  to  induce  a  doubt  of 
its  having  been  bona  fide  contracted.  It  is  not  pretended 
that  it  hath  ever  been  paid  to  the  creditor,  or  released  or 
forfeited  by  him.  It  is,  tiierefore,  a  debt  bona  fide  due  aa 
well  as  bona  fide  contracted.  The  payment  to  the  State 
was  no  payment  to  him;  admit  that  he  thereby  lost  his 
right  to  deqiand  it  of  the  debtor  in  the  courts  of  Virginia, 
until  after  tiie  peace,  yet  the  treaty,  aa  I  understand  it,  re-, 
stored  him  the  exercise  of  that  right  by  removing  the  law- 
ful impediments  which  the  law  of  that  State,  and  the  tots 
done  under  it,  had  during  the  war  created* 
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United  States  v.  Schooner  Catharink. 

An  American  vessel,  on  her  oatward  voyage  to  the  coast  of  Aiiicak  ^or  the 
purpose  of  taking  on  board  a  cargo  of  slaves,  is^  before  any  slaves  are  re- 
ceived on  board,  *'  employed  or  made  use  o{"  within  the  act  of  Congress  of 
Kay  10th,  1800,  "  in  the  transportation  or  canying  of  slaves  from  one  for- 
eign country  or  place  to  another." 

To  be  employed  in  anything,  means  not  only  the  act  of  doing  it,  but  also  to 
be  engaged  to  do  it,  to  be  under  contract  or  orders  to  do  it. 

And  if  the  outward  voyage  under  the  American  character  and  ownership  be 
planned  and  undertaken  with  a  view  and  under  an  airangement  that  tiie 
ownership  and  national  cliaracter  are -to  be  changed  on  the  arrival  of  fho 
tfMsel  on  the  coast  of  Africa^  and  that  she  is  then  to  be  employed  in  the 
transportation  of  slaves,  she  comes  clearly  within  the  mischief  and  within 
the  true  intent  and  meaning  of  the  act  of  Congress. 

And,  in  such  a  case,  the  confiscation  is  not  limited  to  the  American  interest 
held  in  the  vessel  at  the  time  she  is  engaged  in  the  actual  transportation 
of  slaves.  It  is  not  the  true  construction  of  the  act  that  the  whole  adven- 
tve  must  be  performed  whilst  the  vessel  retains  her  American  character 
and  ownership.  The  penalty  is  incurred  and  the  forfeiture  attaches  from 
the  very  inception  of  the  voyage.  The  veaael  becomes  tainted  with  the 
ofifence  wherever  she  may  go,  or  into  whatever  hands  she  may  fitll,  and 
the  forfeiture  attaches  upon  all  interests  concerned. 

But  a  hana  fide  sale  of  a  vessel,  to  be  delivered  at  any  given  place  on  the 
ooast  of  Africa,  unconnected  with  the  ulterior  employment  of  the  vessel, 
and  not  in  &id  of  an  employment  in  the  tnmsportation  of  slaves,  would  not 
subject  her  to  forieiture  within  the  act  of  Congress. 

Where  a  voyage  to  the  coast  of  Africa  is  commenoed  and  prosecuted  under 
strongly  suspicious  circumstances,  accompanied  with  preparations  and  a 
oaigo  taken,  such  as  are  usually  employed  in  voyages  in  the  slave  trade, 
it  is  inpumbent  on  the  claimant  to  explain  and  remove  such  suspicious  cir- 
cumstances by  dear,  explicit  and  unequivocal  proo&. 

This  was  an  appeal  from  a  decree  of  the  Distxict.Court  of 
Vol.  II.  46 
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the  Northern  District  of  New  York,  awarding  restitution  of  a 
vessel  captured  as  a  slaver,  and  libelled  by  the  United  States. 

The  libel  contained  several  articles,  but  the  following 
was  the  only  one  on  which  condemnation  was  sought  at 
the  trial :  "  Fifthly,  that  a  certain  schooner  or  vessel  called 
the  Catharine,  being  the  property,  wholly  or  in  part,  of  a 
citizen  or  citizens  of  the  United  States,  or  of  persons  resid- 
ing within  the  United  States,  to  the  said  libellant  unknown, 
was  heretofore,  to  wit,  on  or  about  the  first  day  of  July,  in 
the  year  of  our  Lord,  1889,  employed  and  made  use  of  by 
some  person  or  persons  being  a  citizen  or  citizens  of  the 
United  States,  or  being  a  person  or  persons  residing  within 
the  United  States,  to  the  said  libellant  unknown,  in  the 
transportation  and  carrying  of  slaves  from  some  foreign, 
country  to  the  said  libellant  imknown,  to  some  other  for- 
eign country  or  place  to  the  said  libellant  unknown,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and 
provided,  being  the  act  of  Congress,  entitled  'An  Act  in 
addition  to  the  act  entitled  an  act  to  prohibit  the  carrying 
on  the  slave  trade  from  the  United  States  to  any  foreign 
place  or  country,'  approved  May  10th,  1800." 

The  libel  prayed  the  forfeiture  and  condemnation  of  the 


A  daim  was  put  in  by  Charles  Tyng,  setting  up  the  fid- 
lowing  fiswts,  viz. :  that  he  was  a  native  citizen  of  the  Uni- 
ted States,  but  that  he  had  resided  at  Havana  as  a  ddp 
broker  and  commission  agent  since  October,  1887.  Jjx 
May,  18S9,  the  Catharine,  a  registered  vessel  of  the  United 
States,  buHt  and  owned  in  Baltimore,  arrived  at  Havnatt^ 
under  the  command  of  William  J.  Wedge,  a  citizen  of  tbe 
United  States.  He  represented  himself  as  the  agent  of  R. 
W.  Allen  and  John  Ilcnderson,  citizens  of  Baltimoie,  the 
owners  of  the  vcvssel,  to  effect  a  sale  of  her;  and  had  a 
pcywer  of  attorney  from  them  for  that  purpose.    He  ttn- 
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ployed  TjBg  to  sell  her;  and  the  latter,  in  June  following, 
sold  her,  as  he  suppoaed,  to  Martinez  &  Co.,  of  Havana,  for 
$7,760,  and  delivered  possession  of  her  to  them.  "Wedge 
being  anxious  to  return  in  a  vessel  sailing  for  the  United  , 
States,  Tyng  advanced  him  the  price  of  the  vessel  before  he 
had  received  it  himself,  and  took  from  Wedge  a  power  of 
substitution,  to  enable  him  to  transfer  the  vessel  About  ten 
days  afterwards,  however,  the  purchasers  having  discovered 
some  objections  to  the  vessel,  refused  to  complete  the  pur- 
chase and  pay  the  price. 

But  in  the  interval,  the  sale  being  suppsed  complete,  one 
of  the  house  who  had  purchased  her,  desired  Tyng  to  effects 
a  charter  of  the  vessel  to  John  S.  Thrasher,  a  citizen  of  the 
United  States,  which  he  accordingly  did.  The  charter 
party  was  between  Tyng,  as  agent  of  the  owners,  and 
Thrasher,  and  was  for  a  voyage  to  Principe  or  other  ports 
on  the  coast  of  Africa,  of  eight  months,  at  three  hxmdred- 
dollars  per  month ;  aod  if  the  vessel  should  be  at  sea  at  the 
expiration  of  the  eight  months,  the  charter  to  continue 
until  she  arrived  in  port  By  the  terms  of  the  charter 
party.  Thrasher  was  to  victual  and  man  her. 

Finding  that  he  could  not  compel  Martinez  &  do.  to  pay 
for  the  vessel  without  a  lawsuit,  which  he  wished  to  avoid, 
Tyng  sold  the  vessel,  about  the  26th  of  June,  to  one  Teran, 
of  Havana.  By  the  contract  of  sale,  which  was  reduced 
to  writing,  Teran  agreed  to  purchase  the  vessel  for  $10,000, 
piovided  she  should  be  delivered  to  him  at  the  port  of 
Bona^  on  the  coast  of  Africa,  on  or  before  the  first  of  Octo- 
ber, and  to  pay  in  advance  $7,600,  and  the  balance  at  Ha^ 
Tima  on  receiving  satia&ctory  evidence  of  the  delivery  of 
th^  vessel  at  Bona;  and  Tyng  was  to  be  at  liberty  to  load 
cf  ofaazter  the  vessel  tmtil  the  day  of  her  delivery  at  Bona^ 
aad  was  to  refund  the  sumadvanoed  in  the  event  of  fialing 
to  deliver  her. 
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Pteyious  to  effecting  the  contract  of  sale  to  Terao,  Tyng 
applied  to  Tkrasher  to  modify  the  charter  party,  represent- 
ing  to  him  tiie  hardship  of  the  case;  and  the  latter,  induced 
by  such  representations,  thereupon  agreed,  in  writing,  to 
modify  his  charter  party  so  as  to  enable  Tyng  to  deliyer 
the  vessel  at  Bona  by  the  first  of  October,  relinquishing  hia . 
right  to  her  after  his  cargo  should  be  landed  at  Prin- 
cipe. 

Thrasher  loaded  the  vessel  with  a  cargo  which  appeared, 
by  the  bill  of  lading  and  invoice,  to  be  worth  about  $6,000« 
The  principal  articles  were  one  hundred  half-pipes  of  bran- 
dy, valued  at  $1,500,  and  two  thousand  two  hundred  and 
seventy-five  bales  of  leaf  tobacco,  valued  at  $2,275.  There 
were  also  fourteen  large  hogshead  shocks,  ten  long  do.  do.^ 
one  boiler  for  clarifying,  one  thousand  five  hundred  heA 
oi  white  pine  boards,  and  eleven  pieces  of  joist.  The  rest 
of  the  invoice  was  ordinary  merchandise. 

The  cargo  was  consigned  to  one  P^reyra^  and  the  vessel 
sailed  for  Principe  under  the  command  of  one  Peterson. 

About  the  80th  day  of  August  the  vessel  was  forcibly 
seized  and  taken  possession  of  by  the  Dolphin,  a  foreign 
armed  vessel ;  and  Bobert  H.  Dundas  having  been  placed 
in  command  of  her,  she  was  brought  by  him  into  the  port 
of  New  York.  The  pretence  for  the  seizure  was  that  she  was 
a  slaver ;  and  though  sailing  under  American  colovs,  was,  in 
reality,  owned  by  Spaniards.  The  claim  of  Tyng  concluded 
with  averring,  that  he  had  been  sued  by  Martinez  &  Go^ 
at  Havana,  to  recover  back  their  advance;  that  Allen  & 
Henderson  had  refused  to  repay  the  money  advanced  by 
^  him,  on  the  ground  that  he  had  made  the  vessel  his  own; 
and  that  she  was,  in  fact,  his  property,  and  at  the  time  of 
the  capture  under  his  control,  and  had  not  been  engaged 
in  the  slave  trade ;  and  that  he  had  never  intended  to  em- 
ploy her  in  such  trade. 
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Petitions  were  also  filed  by  Michael,  the  mate,  and  Fox- 
dxrft,  one  of  the  mariners^  ailing  that  the  vessel  was  en- 
gaged on  a  lawful  voyage,  or  that  they  supposed  it  to  be 
so;  and  that  if  it  was  broken  ofT,  it  was  not  their  firalt^ 
but  the  &ult  of  the  masta:  and  owners,  and  praying  their 
wages. 

The  following  facts  were  proved  fey  the  deposition  of 
Bobert  H.  Dundas,  a  mate  or  passed  midshipman  in  the 
British  navy,  examined  on  the  part  of  "the  United  States: 
On  the  18th  of  August^  1839,  he  was  serving  on  board  the 
brigantine  Dolphin,  a  British  national  vessel,  commanded 
by  Lieutenant  Holland,  and  cruising  off  Cape  St.  Pauls^  on 
the  coast  of  Africa.  On  that  day,  while  sailing  in  a  north- 
east direction  towards  the  land,  they  fell  in  with  and  gave 
chase  to  lSie  Catharine,  which  was  then  about  three  or  ftrar 
miles  off  the  cape,  steering  south-west,  off  the  land.  She 
showed  no  colors,  but  hoisted  American  colors  after  about 
two  hours^  chase,  and  after  the  Dolphin  had  fired  several 
shots.  When  they  first  saw  her  she  was  distant,  at  north- 
west, about  three  or  four  miles,  and  the  wind  was  at  W.  N.  W. 
They  finally  compelled  her  to  heave  to,  and  Dundas  board- 
ed her  as  examining  officer,  and  found  Peterson  in  com- 
mand. He  demanded  the  register,  crew-list,  invoice  of 
cargo,  American  log-book,  and  some  other  papers,  which 
Peterson  delivered  to  him.  In  about  one  hour  Lieut.  Hol- 
land came  on  board  and  searched  Capt.  Peterson,  and  found 
the  following  paper  concealed  on  his  person : 

"  The  main  thing  for  you  to  do  on  this  voyage  is  to  be 
ready,  in  case  you  are  boarded  by  a  man-of-war,  to  show 
your  log-book,  which  must  be  r^ularly  kept  from  the  time 
you  leave  here,  your  ship's  papers,  your  charter  party  for 
the  voyage,  your  ship's  roll  and  instructions ;  and  you  are, 
in  that  event,  to  take  all  command  with  your  American 
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saQoiB,  according  to  your  roll ;  all  the  others  are  to  be  pas- 
aengers.  Tou  are  to  be  very  careM  thaty  in  any  caroaB^ 
questions,  you  do  not  commit  youisd^  bat  always  stick  to 
the  same  story.  When  the  vessel  is  diaoharged^yoia  moat 
at  once  cut  your  register  in  two  pieces;  one  piece  yoa 
must  enclose  direct  and  send  to  Messrs.  Thomas  Wilson  & 
Co.,  Baltimore ;  the  other  piece  you  will  bring  with  you 
and  give  to  me  when  you  return  here.  You  must  be  very 
particular  about  that|  and  do  not  let  any  time  paas  after 
the  cargo  is  out  before  you  cut  the  register  in  two  pieces^  and 
be  careful  to  keep  them  separate.  Throw  one  piece  over*  * 
boardifyouareobligedtobybeingboardedbyaman-otTrar.* 

Peterson,  who  was  very  drunk,  resisted  the  search,  and 
it  took  several  persons  to  hold  him ;  within  half  an  boor 
afterwards  ihey  found  a  Spanish  log-book  of  the  voyage^ 
kept  cotemporaneouslj  with  the  American  log-book,  fiom 
the  29th  of  June  to  the  12th  of  August,  and  several  other 
papers  in  Spanish  and  English.  The  Spanish  log-book  was 
found  in  the  trunk  of  one  of  the  SpaniardS|Someof  the  (rther 
papers  in  trunks  of  the  other  Spaniards,  and  some  were  found 
loose  forward.  They  picked  up  ev^y  paper  they  could  find. 

Among  the  papers  was  a  letter  of  instructions  ficm 
Thrasher  to  Peterson,  dated  June  28tb,  the  only  material 
part  of  which  was  as  folloigrs : 

"  As  soon  as  your  vessel  is  ready  for  sea,  you  will  pio- 
oeed  to  the  Isle  of  Principe,  and  on  your  arrival  there  you 
will  consign  your  vessel  and  cargo  to  Joseph  Pereyra,  Baq., 
and  deliver  him  the  certified  invoice  herewith  endoaed. 
Should  he  wish  you  to  proceed  to  any  other  port  or  porta 
on  the  coast  of  Afiica,  with  or  without  a  cargo,  you  will 
implicitly  obey  his  instructions,  as  he  has  my  full  power  to 
act  as  he  may  see  fit  for  my  interest  You  will  be  particu* 
larly  careful,  however,  not  to  receive  on  board  saidachoon- 
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er  aa  J  oaxgo  that  is  contraband,  or  that  is  not  allowed  by 
the  laws  of  the  United  States  to  be  laden  on  board  Amer- 
ican vessels. 

"  A  number  of  persons  having  applied  to  me  for  passage 
ont  in  the  schooner,  I  have  consented ;  but  you  wUl  take 
care  that  their  passports  are  in  order,  and  iJiat  there  are  no 
circuinstanoes  attending  them  which  will  be  likely  to  bring 
you  into  the  least  difficulty." 

Among  the  papers  were  also  the  shipping  articles,  headed, 
''  no  ardent  spirits  allowed  on  board,"  and  signed  by  four 
seamen  purporting  to  be  native  Americans,  and  two  foreign- 
ers ;  the  crew  list  corresponding  with  the  shipping  articles ; 
the  charter  party,  bill  of  lading  and  invoice,  the  same  as  set 
forth  in  the  claim  of  Tyng;  American  protections  for  the 
four  seamen  shipped  as  Americans ;  a  register  of  the  vessel 
taken  out  at  Baltimore ;  a  list  of  twenly-four  persons,  Span- 
iflk  or  Portuguese^  witii  designations  showing  them  to  com- 
pose the  officers  and  mariners  of  a  ship's  con^pany,  at  the 
head  of  which  was  Pereyra  as  master;  the  plan  of  a  slave 
deck  drawn  on  paper;  and  several  papers  in  Spanish  and 
Portuguese  not  deemed  material.  There  was  also  the  fol- 
lowing agreement  signed  by  Pereyra: 

"It  is  mutually  agreed  between  F.  A.  Peterson  and 
Joseph  Pereyra,  the  former  master  and  the  latter  supercargo 
of  schooner  Catharine,  of  Baltimore,  now  bound  on  a  voy* 
age  to  the  coast  of  Africa,  that  said  F.  A.  Peterson  shall 
go  out  master  of  said  schooner  on  her  present  Yojage,  for 
the  sum  of  one  hundred  dollars  per  montii  and  three  him- 
dred  dollars  gratification ;  the  wages  to  continue  until  his 
letum  here,  should  he  return  in  the  vessel,  or  any  other 
vessel  belong  to  tiie  house  for  which  J.  Pereyra  is  agent 
But  should  said  Peterson  wish  to  leare  the  vessel  on  the 
ooasti  said  Pereyra  binds  himself  hereby  to  pay  unto  said 
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Peteraon  three  hundred  dollars  gratification,  andhis  irageB 
np  to  the  day  he  leaves  the  vessel,  less  one  hundred  dollan 
received  here  as  one  month's  advance. 
Havana^  June  28(&,  1839.  Joss  P£B£7RA« 

The  deposition  of  Dundas  farther  proved  that  the  ciew 
consisted  of  eight  persons  with  American  protections,  in* 
eluding  the  captain.  There  were  also  on  board  twenty  or 
twenty-five  foreigners,  mostiy  Spanish  or  Portuguese ;  six 
or  eight  men  would  be  quite  sufficient  to  navigate  the  ves- 
sel in  a  lawM  trade;  witness  came  over  to  New  York  in 
her  with  six  men.  They  found  on  board  a  large  boiler  or 
cooking  apparatus  sufficient  to  cook  for  three  hundred  peo- 
ple ;  a  quantity  of  lumber  which  was  marked  and  numbered 
for  laying  a  slave  deck,  and  could  easily  have  been  put  up 
in  a  few  hours  as  aslave  deck  afi;er  the  cargo  was  discharged; 
a  number  of  wooden  vessels,  some  made  up  and  some  in 
shocks ;  about  nine  were  made  up  and  there  were  matenalfl 
for  about  six  more  r  each  would  have  contained  from  four 
to  six  hundred  gallons.  They  also  foufid  five  hundred  aad 
seventy  wooden  spoons,  similar  to  those  used  in  slave  ves- 
sels, and  thirty*six  large  tin  dishes  and  a  number  of  small 
ones.  These  equipments  are  generally  found  in  slave  ves* 
sels,  and  witness  had  never  seen  them  anywhere  else.  Thej 
found  no  irons,  but  they  are  generally  concealed  in  the 
lower  part  of  the  vessel.  All  the  persons  fi>und  on  board, 
with  the  exception  of  Captain  Peterson,  the  American  mate 
one  American  seamen,  and  Pereyra,  were  landed  at  Qnitta, 
a  port  a  few  miles  east  of  Cape  St.  Pauls,  and  much  re- 
sorted to  by  vessels  for  water  and  provisions.  Witnesfl 
then  took  the  vessel  to  Sierra  Leone,  and  laid  the  papers 
before  the  mixed  conmiission,  but  they  refused  to  take 
jurisdiction  of  the  case  on  the  ground  tiiat  the  (MioariM 
was  sailing  under  an  American  Register.    He  then,  puisa- 


OP  THE  UNITED  STATES.  729 

"""^  1840.— Uoitod  Stotes  y.  SdMxmer  GafchavinA. 

ant  to  ordersi  brought  her  to  the  United  States,  and  amved 
here  Ihe  6th  of  October,  1889.  The  day  after  their  arrival 
Pereyra  conmiitted  suicide. 

The  caigo  found  on  board  corre^nded  with  the  invoice, 
and  was  such  an  one  as  an  honest  trader  woiQd  have  on 
board  trading  with  the  coast  of  Africa ;  it  was  also  such  a 
one  as  a  slaver  would  have  on  board ;  the  lumber  and  large « 
boiler  would  excite  witness'  suspicion;  the  vessel  was  not 
in  a  condition  to  receive  slaves  until  her  cargjp  was  dis- 
charged, and  a  slave  deck  could  not  have  been  put  up  until 
then;  had  the  vessel  been  condemned  at  a  port  where  a 
mixed  commission  was  sitting,  witness  would  have  had  a 
share  as  prize-monej  of  the  vessel  and  cargo ;  if  she  should 
now  be  condemned  he  would  not  say  whether  he  would  be 
entitled  to  anything  or  not;  he  had  done  nothing  to  assert 
or  relinquish  any  daim  he  inight  have. 

Michael  the  mate,  who  had  filed  a  petition  for  wages, 
'  was  also  examined  on  the  part  of  the  libellants.  The  only 
material  parte  in  his  deposition  not  otherwise  stated,  are 
the  following:  He  entered  on  board  the  OathdrinSj  on  the 
26th  June,  at  Havana.  He  entered  and  signed  the  articles 
or  shipping-list  by  the  name  of  Ebenezer  Tucker,  of  Sa* 
lem,  Massachusetts,  and  as  an  American  citizen;  he  was, 
however,  a  native  of  Scotland.  He  so  entered  because  he 
could  not  enter  without  an  American  protection.  This  waa 
suggested  to  him  by  the  shipping-master,  who  furnished  him 
with  a  protection  in  the  name  of  Ebeneaser  Tucker.  The 
vessel  sailed  from  Havana  on  the  28th  of  June ;  she  had  on 
board  about  twen|y-eight  or  thirty  persons ;  the  majorily 
were  Spanish  or  Portuguese;  Capt.  Peterson  and  not  witness 
kept  the  log-book ;  the  Spaniards  or  Portuguese  used  to 
lend  a  hand  in  working  the  vessel ;  as  fitr  as  he  knew  they 
were  passengers;  some  of  the  crew  were  employed  iu 
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making  samett ;  it  is  yaniB  plaited  togeilier,  mad  is  used  in 
putting  around  ropes  and  rigging  to  prevent  diafing ;  a 
good  deal  of  it  was  made  on  board,  but  it  was  all  used  in 
^  putting  round  the  rigging,  to  the  best  of  his  knowledge ;  he 
did  not  know  what  cargo  they  had  on  board,  nor  that  there 
was  any  intention  of  'g<»ng  to  any  other  place  than  the 
Island  of  Principe ;  he  did  not  ship  for  the  purpose  or  with 
4;he  intention  of  engi^g  in  th&  slave  trade ;  when  the 
JMphm  Ijoarded  the  OcUharine  she  was  about  iive  noiles 
fix>m  Quitta;  being  short  of  water  and  provisions  ihej 
had  been  there  to  get  a  supply,  and  were  bound  to  Principe 
when  they  were  captured;  they  were  at  Quitta  only  a 
few  hours. 

Foxcroft,  who  had  filed  a  petition  for  wages,  was  exam- 
ined as  a  witness,  both  for  the  claimants  and  libellants. 
His  deposition  contained  no  material  facts,  except  the  fol- 
lowing: — ^He  shipped  on  board  the  OcUharine^  at  Havana, 
as  a  seaman,  and  signed  tiie  shipping  articles  by  the  name 
of  Joseph  Mackie;  he  had  an  American  protection  when 
he  shipped ;  Captain  Peterson  knew  nothing  of  his  flip- 
ping under  a  wrong  name ;  he  did  nol^  ship  for  the  pur- 
pose or  with  the  int^Gition  of  being  engaged  in  the  slave 
trade,  and  there  was  fiot,  to  his  knowledge,  any  such  pur- 
pose or  intention  on  the  part  of  any  on  board;  the  reason 
of  his  shipping  under  a  wrong  name,  was  because  he  could 
not  ship  on  board  an  American  vessel  without  an  Ameri- 
can protection,  and  there  was  no  other  vessel  in  which  he 
could  ship ;  the  protection  was  given  him  by  the  shipping- 
master,  at  Havana ;  he  was  not  an  American  citizen,  but 
a  British  subject;  witness,  while  on  board  the  Giiharuie^ 
was  engaged  in  making  sennett,  under  the  directions  of  the 
boatswain's  yeoman,  who  told  him  it  was  to  be  used  in 
^ing  slaves ;  they  made  a  very  great  quantity ;  many 
were  engaged  in  making  it,  and  more  was  made  than  was 
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Deoessary  for  the  use  of  the  vesael ;  there  was  a  good  deal 
on  board  unused  at  the  time  of  the  captuxe,  as  much  a8<»ie 
hundred  &ihonis. 

Thecounsel  for  the  libellants  admitted  all  the  &ct8  set 
forth  and  averred  in  the  claim  of  Tyng,    ^ 

The  District  Court  dismissed  the  libel,  and  ordered  the 
vessel  to  be  delivered  up  to  the  claimant.  It  also  dismissed 
the  seamen's  petitions  for  wages,  on  the  ground  that  the 
vessel  was  not  under  arrest  thereupon,  and  there  being  no 
proceeds  or  avails  in  court  upon  which  said  petition^  could 
attach.  On  pronouncing  it,  the  District  Court  delivered 
the  following  reasons  fca*  its  decree : — 

This  is  a  prosecution  in  remj  seeking  the  forfeiture  of  the 
vessel  for  being  engaged  in  the  slave  trade. 

The  bill  articulates  upon  various  acts  of  Congress,  chai^g- 
ing  against  the  vessel  ihe  circumstances  whioH  incur  a  finr- 
feiture  by  the  provisions  of  these  acts. 

On  the  hearing,  however,  the  contestation  between  the 
parties  was  limited  to  the  fifth  article  alone.  Thai  allega- 
tion is,  that  the  schooner  being  the  property,  wholly,  or  in 
part,  of  a  citizen  or  citizens  of  the  United  States,  or  of  per- 
sons residing  within  the  United  States  to  the  libellant  un* 
known,  was,  on  or  about  the  first  day  of  July,  1889,  em^ 
ployed  and  made  use  of  by  some  person  or  persons  residing 
within  the  United  States  to  the  libellant  xmknown,  in  the 
transportation  and  carrving  of  slaves  from  some  foreign 
country  or  place  to  the  said  Hbellant  unknown,  to  some 
other  foreign  country  or  place  to  the  libellant  unknown, 
contrary  to  the  act  of  Congress  of  May  lOlli,  1800. 

It  is  admitted  that  the  ownership  of  &e  vessel  is  in  citi- 
zeiafi  of  the  United  States,  and  it  is  unneoessary,  under  the 
view  the  court  takes  of  the  case,  to  enter  upon  the  question 
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whether  the  claunant  has  shown  a  lien  or  pri^ege  in  ie» 
spect  to  his  advances  to  the  owner,  which  would  be  pro- 
tected in  case  of  the  condemnation  of  the  vessel. 

On  the  15th  of  June,  1839,  the  claimant,  as  agent  of  the 
owners,  chartered  the  vessel  to  John  S.  Thrasher,  for  a  voy- 
age from  Havana  to  the  Isle  of  Principe,  or  other  part  or 
parts  of  Africa,  bs  the  agent  of  the  charterer  may  direct. 
The  vessel  was  laden  and  despatched  by  the  charterer,  and 
was  captured  on  the  13th  of  August,'  in  the  prosecution  of 
her  voyage,  by  a  British  cruiser  near  the  coast  of  AMca* 

The  Supreme  Court  having  decided,  in  the  construction 
of  this  statute,  that  "  the  vessel  in  question  was  employed 
in  the  transportation  of  slaves  within  the  meaning  of  the 
act,  if  she  was  sailing  on  her  outward  voyage  to  the  Afri- 
can coast,  in  order  to  take  slaves  on  board  to  be  transported 
to  another  foreign  country,"  I  should  have  no  difficulty, 
upon  a  careful  review  of  the  &cts  and  circumstances,  in  de- 
ciding that  the  charge  of  the  libel  had  been  f  uUy  sustained 
c^ainst  the  vessel,  if  the  charter  party,  and  her  outfit  and 
the  proceedings  under  it,  were  the  controlling  &cts  of  the 
case.    • 

Looking  at  the  case  in  this  point  of  view,  I  am  not  able 
to  discover  that  it  can  be  distinguished  favorably  to  the 
claimant^  firom  the  c^ise  of  the  Butterfly ^  recently  decided  in 
this  court. 

The  pertinency  and  weight  of  a  similar  class  of  ^ts  and 
circumstances  were  fully  considered  by  the  court  in  that 
case,  and  it  may  be  added  that  some  particulars  exist  here 
which  would  probably  be  regarded  as  rendering  the  infer- 
ences and  presumptions  then  recognized  and  adopted,  stiU 
more  direct  and  conclusive. 

It  seems  to  me,  however,  that  the  enterprise  assumes  a 
new  diaracter  eubsejuent  to  the  execution  of  the  charter  parUh 
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and  so  fiff  as  the  charge  in  the.  libel  now  tinder  considera- 
tion may  be  made  to  affect  it. 

On  the  25th  of  June  the  claimant  contracted  to  sell  the 
vessel  to  one  Teran,  for  $20,000,  and  to  deliver  her  at  Bona, 
on  the  coast  of  Africa,  on  or  before  the  first  day  of  October 
thereafter,  and  received  $7,000  of  the  conaideraiion'monei/ in 
advance.  , 

On  the  same  day  the  charterer  made  in  writing  a  modifi- 
cation of  his  charter  party^  and  engaged  to  relinquish  the 
vessel  "  after  the  cargo  I  have  now  on  board  is  landed  at 
Ae  Isle  of  Principe  in  accordance  with  the  bill  of  lading^^^  to 
enable  the  claimant  to  deliver  the  vessel  to  Teran,  at  Bona, 
according  to  his  contract. 

It  is  not  to  be  concealed  tiiat  this  whole  arrangement 
bears  the  semblance  of  being  a  common  concern  between 
Thrasher  and  Teran,  in  respect  both  to  the  charter  and  pur- 
chase. A  scrutiny  of  the  evidence  cannot  fail  to  make  the 
impression  that  the  two  acts  were  preconcerted  parts  of  the 
enterprise ;  that  the  vessel  should  wear  her  American  cha- 
racter to  the  coast  of  Africa,  with  a  view  probably  to  avoid 
the  application  of  the  treaty  between  England  find  Spain, 
and  the  hazard  of  interception  by  British  cruisers;  and 
that  when  there,  she  should  become  Spanish,  before  ventur- 
ing on  her  return  voyage,  lest  the  officers  and  crew  might 
be  declared  pirates  under  the  act  of  Congress  of  May  16, 
1820. 

K  this  be  so,  it  would  tend  to  confirm  the  verity  of  the 
representation  that  this  was  an  actual  contract  of  sale,  and 
that  the  vessel  at  Bona  was  to  become  wholly  Spanish 
property.  This  particular  is  of  great  importance  in  deter- 
mining the  application  of  the  act  of  Congress  to  the  case. 

There  is  certainly  nothing  in  that  act  inhibiting  an 
American  vessel  from  cartying  any  description  of  cargo  to 
the  coast  of  Africa.    She  may  be  legitimately  let  on  freight 
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or  charteiedforBUcliaYoyage.  If  everything  she  tmderiabm 
to  do  as  a  vessel  of  the  United  ^aks^  he  to  carry  out  and  c2e» 
Uver  a  cargo^  she  would  nol^  in  fat/Wing  such  an  engofemerU^ 
come  within  the  prohibitory  enactments  of  the  stakUe.  The 
statute  reaches  hear  only  when  the  eyidenoe  shows  that  her 
outward  voyage  is  only  in  parljidfilment  of  her  einphymenl 
as  an  American  vessel^  which  is  to  be  continued  and  consume 
mated  by  transporting  slaves  irUo  aome  oOier  foreign  country. 

The  broadest  latitude  the  Supreme  Court  gives  to  the 
term  employment^  as  evidence  of  such  illegal  voyage,  fiilb 
short  of  being  satisfied  by  the  mere  transportation  of  an 
otrtward  cargo.  The  dedston  requires  that  it  shall  f urtbear 
appear  that  tiie  vessel  was  on  such  outward  voyage  for  the 
purpose  of  taking  on  board  a  cargo  of  daves,  as  part  and 
parcel  of  the  adventure. 

In  a  prosecution  of  persons  serving  on  board  such  vessel, 
it  maybe  of  no  importancewhetherthevessel  was  to  xetam 
or  change  her  national  character  after  reaching  <be  outwaird 
port)  Provided  the  whole  enterprise  was  to  be  r^aided  aa 
one  voyage. 

But  it  i%  apprehended  a  prosecution  under  the  first  se^ 
tioQ  against  the  vessel,  cannot  be  sustained  without  showii^ 
that  the  wh(de  adventure,  contemplated  by  her,  is  to  be  per^ 
formed  by  her  in  her  American  character. 

The  terms  of  the  section  are  tiiese:  <^  That  it  shall  be 
unlawful  for  any  citizen  of  the  United  States,  or  other  pei^ 
sons  residing  within  the  [Jnited  States,  directly  or  indireolr 
ly  to  hold  or  have  Bxxy  right  or  -pxfpevty^  in  any  veaad 
employed  or  made  use  of  in  the  transportation  or  carryij^ 
slsrves  finom  one  foreign  country  oar  jdaee  to  another,  and 
any  right  or  property  belonging  as  aforesaid  diall  be  foc^ 
foited,"  ixu 

The  penalty  of  tins  act  is  plainly  levelled  against  iLme» 
can  property  employed  as  inhibited,  and  the  confiacalaon  is 
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lixnited  to  the  American  interest  held  in  a  vessel  at  the  time 
she  is  employed  in  the  slave  trade. 

There  is  nothing  in  this  statute  to  reach  the  case  of  an 
American  vessel  built  and  fitted  out  for  the  slave  trade,  but 
actually  sold  to  a  foreigner  and  employed  by  him. 

What,  then,  is  the  application  of  the  act  to  the  facts  of  this 
oase  ?  Upon  the  proo&,  I  am  satisfied  the  vessel  was  char* 
tered,  fitted  out  and  laden  at  Havana,  with  intent  to  be  em* 
ployed  in  the  slave  trade,  prohibited  by  this  act^  anS  it  is  . 
settled  by  the  decision  of  the  Siipreme  Court,  upon  the  im* 
port  of  the  term  "  employed,"  as  used  in  this  act  by  Con- 
gress, that  *'  to  be  employed  in  anything,  means  not  onTy 
the  act  of  doing  it,  but  also  to  be  engaged  to  do  it,"  and,  ac^ 
cordingly,  the  chartering  and  fitting  out  the  vessel  at  Har 
vana,  with  design  to  have  her  perform  the  voyage  then  ar- 
ranged, brought  the  transaction  within  the  prohibition  of 
the  act ;  and  had  the  seizure  been  made  under  that  state  of 
&ct8,  the  condemnation  of  the  vessel  must  have  been  pro* 
nounced  by  the  court 

The  prooi^  however,  is  equally  strong  that  in  this  incipi- 
ent state  of  the  enterprise,  the  voyage  was  changed^  and  the 
vessel  was  then  put  under  "  contract  and  orders,"  to  carry 
out  a  cargo  and  fireight^  and  deliver  it  at  Principe,  to  the 
charterer,  in  fulfilment  of  the  contract  of  sale.  There  is 
nothing  beyond  vague  suspicions  to  warrant  this  ulterior 
change  of  ^e  destination  of  the  vessel  with  the  voyage  first 
contemplated.  Si  Thomas  and  Principe  are  near  the  Equa- 
tor;  if  the  Bona  to  which  the  vessel  was  directed,  be  the 
port  in  Algiers,  &e  great  distance  of  die  two  points  apart 
would  strongly  denote  an  entire  disconnection  of  the  under* 
taking. 

No  evidence  was  offered  that  there  was  any  place  of  thftt 
same  in  the  vicinity  of  Principe,  nor  other  fact  evincing  the 
ol]rject  o£  the  voyage  to  be  oonlinuous  and  identical,  and  I 
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am,  accordingly,  bound  to  hold,  upon  the  testimony,  that  the 
vessel  sailed  fix>m  Havana  to  deliver  a  cargo  at  Principe, 
and  was  then  wholly  discharged  and  separated  from  that 
employment,  and  was  after  that  to  be  taken  to  Bona,  and 
delivered  to  the  purchaser. 

This  adventure,  prosecuted  with  such  intent,  cannot  b© 
brought  within  the  interdiction  of  the  statute,  and  I  shaU, 
therefore,  decree  that  the  libel  be  dismissed,  and  the  vessel 
delivered  up  to  the  claimants. 

I  am  aware  that  this  is  a  point  of  importance  and  diffi- 
culty. My  duty,  however,  is  to  express  the  result  of  my 
own  reflections  upon  the  subject,  and  this  I  do  with  the 
greater  promptitude,  because,  from  the  magnitude  of  the 
question  and  interests  involved  in  the  decision,  the  judg- 
ment now  pronounced  Will  be  submitted  to  the  review  of 
the  appellate  courts. 

There  being  no  condemnation  of  the  vessel,  the  petition 
of  the  seamen  for  wages  out  of  the  proceeds  must  be  also 
determined. 

Ordered,  that  the  libel  be  discharged,  and  the  schooner 
Catharine,  her  tackle,  &c.,  be  delivered  up  by  the  maishal 
to  the  claimant. 

From  this  decree  the  libellants  appealed.  On  the  trial 
in  this  court,  in  addition  to  the  proo&  taken  in  the  court 
below,  only  one  witness  was  examined.  He  stated,  on  be- 
half of  the  libellants,  that  in  the  month  of  September,  1840, 
on  taking  out  the  cargo  of  the  Catharine  which  had  not  be- 
fore been  removed,  there  were  found  near  the  bottom  of 
the  hold  two  bags  containing  iron  manacles  or  handcufk 
The  witness  stated  that  the  manacles  in  one  of  the  bags 
were  counted,  and  were  found  to  be  one  hundred  and  sev- 
enty-five in  number ;  and  that  the  other  bag  was  about  tha 
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BsmQ  size,  and  appeared  to  contain  about  the  same  number, 
but  its  contents  were  not  counted.[l] 

B.  F.  Butler  and  K  S.  BidweO^  for  appellants. 

C.  0^  Conor  and  F.  B.  Cutting,  for  respondents. 

[1]  The  statutes  of  the  United  States^  on  the  subject  of  the  slave  trade^  are 
as  fbllows : — Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  no  citizen  or  citizena  of 
the  United  States,  or  foreigner,  or  any  other  person  coming  into,  or  residing 
within  the  same,  shall,  for  himself  or  any  other  person  whatsoever,  either  aa 
master,  factor  or  owner,  build,  fit,  equip,  load  or  otherwise  prepare  any  ship 
or  vessel,  within  any  port  or  place  of  the  said  United  States  nor  shall  cause 
any  ship  or  vessel  to  sail  finom  any  port  or  place  within  the  same,  for  the  pur- 
pose of  carrying  on  any  trade  or  traffic  in  slaves,  to  any  foreign  country ;  or 
for  the  purpose  of  procuring  flrom  any  foreign  kingdom,  placo  or  countiy,  the 
inhabitants  of  such  kingdom,  place  or  country,  to  be  transported  to  any  for- 
eign country,  port  or  place  whatever,  to  be  sold  or  disposed  of  as  slaves ;  and 
If  any  ship  or  vessel  shall  be  so  fitted  out»  as  aforesaid,  for  the  said  purposes^ 
or  shall  be  oaused  to  saU,  so  as  aforesaid,  every  such  ship  or  vessel,  her  tackle, 
fbmiture,  apparel  and  other  appurtenances,  shall  be  forfeited  to  the  United 
States ;  apd  shall  be  liable  to  be  seized,  prosecuted  and  condemned,  in  any 
of  the  Circuit  Courts  or  District  Court  for  the  district  where  the  said  ship  or 
veflsel  may  be  found  and  seized.  U.  &  St&  at  Large^  YoL  I,  pp.  34*7,  348, 
849,  sea  I. 

That  aU  and  every  person,  so  building,  fitting  out,  equipping,  loading  or 
otherwise  preparing  or  sending  away  any  ship  or  vessel,  knowing  or  intend- 
ing that  the  same  shall  be  employed  ui  such  trade  or  business,  contrary  to  the 
true  intent  and  meaning  of  this  act,  or  anyways  aiding  or  abetting  thereiui 
flhall  severally  forfeit  and  pay  the  sum  of  two  thousand  dollars,  one  moiety 
thereof  to  the  use  of  the  United  States,  and  the  other  moiety  thereof  to  the 
use  of  him  or  her  who  shall  sue  for  and  prosecute  the  same.    lb,  sea  2. 

That  the  owner,  master  or  factor  of  each  and  every  foreign  ship  or  vessel, 
clearing  out  for  any  of  the  coasts  or  kingdoms  of  Africa,  or  suspected  to  be 
Intended  for  the  slave  trade,  and  the  suspicion  being  declared  to  the  officer 
of  the  customs,  by  any  citizen,  on  oath  or  affirmation,  and  such  information 
being  to  the  satisfaction  of  the  said  officer,  shall  first  give  bond  with  sufficient 
sureties,  to  the  treasurer  of  the  United  States,  that  none  of  tlie  natives  of 
AiHca,  or  any  other  foreign  country  or  place,  shall  be  taken  on  board  the 
eaid  ship  or  vessel,  to  be  transported  or  sold  as  slaves  in  any  other  fiveign 
port  or  place  ^atevcr,  within  nine  months  thereafi»r.    lb,  sec  Sl 
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TnokpsoN,  J.  This  case  comes  up  on  an  appeal  firom  the 
District  Court  for  the  Sonthem  District  of  New  York, 

That  if  any  citizen  or  citizens  of  the  United  States  shall,  contrary  to  the 
true  intent  and  meaning  of  this  act,  take  on  board,  receive  or  transport  any 
snch  persons,  as  above  described  in  this  act,  for  the  purpose  of  selling  them 
as  slaves,  as  aforesaid,  he  or  they  shall  forfeit  and  pay,  for  each  and  every 
person  so  received  on  board,  transported  or  sold  as  aforesaid,  the  sum  of  two 
hundred  dollars,  to  be  recovered  in  any  court  of  the  United  States  proper  to 
try  the  same ;  the  one  moiety  thereof  to  the  use  of  the  United  States,'  and  the 
other  moiety  to  the  use  of  such  person  or  persons  who  shall  sue  for  and  proee* 
cute  the  same.    Approved,  March  22,  1794.    lb.  sec  4. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America^  in  Congress  assembled,  That  firom  and  after  the 
passing  of  this  act,  it  shall  not  be  lawM  to  import  or  bring,  in  any  man- 
ner whatsoever,  into  the  United  States,  or  territories  thereof  from  any  foreign 
kingdom,  place  or  country,  any  negro,  mulatto,  or  person  of  color,  with  in- 
tent to  hold,  sell  or  dispose  of  any  such  negro,  mulatto,  or  person  of  cokr, 
as  a  slave,  or  to  be  held  to  service  or  labor;  and  any  ship,  vessel  or  other 
water-craft,  employed  in  any  importation  as  aforesaid,  shall  be  liable  to  seiz- 
ure, prosecution  and  forfeiture,  m  any  district  in  which  it  may  be  found;  ooe- 
half  thereof  to  the  use  of  the  United  States,  and  the  other  half  to  the  use  of 
him  or  them  who  shall  prosecute  the  same  to  effect  76.  YoL  III,  p^  450, 
sea  1. 

And  be  it  further  enacted,  That  no  citizen  or  citizens  of  the  United  States^ 
or  any  other  person  or  persons,  shall,  after  the  passing  of  this  act,  as  afive- 
cudd,  for  himself^  themselves,  or  any  other  person  or  persons  whataoever, 
either  as  master,  factor  or  owner,  build,  fit,  equip,  load  or  otherwise  prqpaie 
any  ship  or  vessel,  in  any  port  or  place  within  the  jurisdiction  of  the  United 
States^  nor  cause  any  such  ship  or  vessel  to  sail  from  any  port  or  place  what- 
soever within  the  jurisdiction  of  the  same,  for  the  purpose  of  procuring  any 
negro,  mulatto  or  person  of  color,  fix>m  any  foreign  kingdom,  place  or  oooa- 
try,  to  be  transported  to  any  port  or  place  whatsoever,  to  be  held,  aold  or 
otherwise  disposed  o^  as  slaves,  or  to  be  held  to  service  or  labor;  and  if  aoj 
ship  or  vessel  shall  be  so  built,  fitted  out,  equipped,  laden  or  otherwiae  pre- 
pared for  the  purpose  aforesaid,  every  such  ship  or  vessel,  her  tackle,  i^pard, 
fVimiture  and  lading,  shall  be  forfeited,  one  moiety  to  the  use  of  the  United 
States  and  the  other  to  the  use  of  the  person  or  persons  who  shall  sue  tar  and 
forfeiture  and  prosecute  the  same  to  effect ;  and  such  ship  or  Tessel  shall  be 
liable  to  be  seized,  prosecuted  and  condemned  in  any  oourt  of  the  United 
States  having  competent  jurisdiction.    Jb.  p.  451.  sec.  2. 

And  be  it  further  enacted,  That  every  person  or  persons  so  buildings  fit- 
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The  proceeding  in  the  court  below  was  for  an  alleged  for- 
feiture of  the  vessel,  for  a  violation  of  the  act  of  Congress 


ting  out,  equipping,  loading,  or  otherwise  preparing,  or  sending  away,  or 
causing  anj  of  the  acts  aforesaid  to  be  done,  with  intent  to  employ  such  ship 
or  vessel  in  such  trade  or  business,  after  the  passing  of  this  act,  contrary  to 
the  true  intent  and  meaning  thereof  or  who  shall  in  anywise  be  -aiding  or 
abetting  therein,  shall,  severally,  on  conviction  thereof  by  due  course  of  law, 
forfeit  and  pay  a  sum  not  exceeding  five  thousand  dollars,  nor  less  than  one 
thousand  dollars,  one  moiety  to  the  use  of  the  United  States,  and  the  other  to 
the  use  of  the  person  or  persons  who  shall  sue  for  such  forfeiture  and  prose- 
cute the  same  to  effect,  and  shall,  moreover,  be  imprisoned  for  a  term  not  ex- 
ceeding seven  years,  nor  less  than  three  years.    lb.  sea  3. 

And  be  it  Airther  enacted,  That  if  any  citizen  or  citizens  of  the  United 
States,  or  other  person  or  persons  resident  within  the  Jurisdiction  of  the  same^ 
shall,  from  and  after  the  passing  of  this  act,  take  on  board,  receive  or  tran- 
sport, from  any  of  the  coasts  or  kingdoms  of  Africa,  or  from  any  other  foreign 
kingdom,  place  or  country,  or  fh>m  sea,  any  negro,  mulatto  or  person  of  color, 
not  being  an  inhabitant,  nor  held  to  service  by  the  lawsof  either  of  the  States 
or  Territories  of  the  United  States,  in  any  ship,  vessel,  boat  or  other  wat6> 
craft,  for  the  purpose  of  holding,  selling  or  otherwise  disposing  of  such  persoa 
as  a  slave,  or  to  be  held  to  service  or  labor,  or  be  aiding  or  abetting  therein, 
every  such  person  or  persons  so  offending,  shall,  on  conviction  by  due  course 
of  law,  severally  forfeit  and  pay  a  sum  not  exceeding  five  thousand,  nor  lesi 
than  one  thousand  dollarfl^  one  moiety  to  the  use  of  the  United  States,  and 
the  other  to  the  use  of  the  person  or  persons  who  shall  sue  Ibr  such  forfeit- . 
ure  and  prosecute  the  same  to  effect;  and,  moreover,  shall  suffer  imprison- 
ment for  a  term  not  exceeding  seven  years  nor  less  than  three  years ;  and 
every  ship  or  vessel,  boat  or  other  water-craft,  on  which  such  negro,  mulatto 
or  person  of  color,  ahaU  have  been  taken  on  board,  received  or  transported, 
as  aforesaid,  her  tackle,  apparel  and  ftiniiture,  and  the  goods  and  effects  whicb 
shall  be  found  on  board  the  same,  or  shall  have  been  hnported  therein  in  the 
same  voyage,  shall  be  foribited,  one  moiety  to  the  use  of  the  United  States^ 
and  the  other  to  the  use  of  the  person  or  persons  who  shall  sue  for  and  prose- 
cute the  same  to  effect;  and  every  such  ship  or  vessel  shall  be  liable  to  be 
seized,  prosecuted  and  condemned  in  any  court  of  the  United  States  bavmg 
competent  jurisdiction.    Tb,  sea  4. 

And  be  it  farther  enacted,  That  if  any  person  or  persons,  whatsoeven 
shaii,  ftom  and  after  the  passhig  of  this  act^  bring  within  the  Jurisdiction  of 
the  United  States,  m  any  manner  whatsoever,  any  t&egro,  mulatto  or  person 
of  color,  ftom  any  foreign  kingdom,  place  or  oountiy,  or  fh>m  sea,  or  8baQ 
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of  the  10th  May,  1800,  (VoL  IH,  L.  U.  S.  882,)  which  do- 
claresthat  it  shall  be  unlawftil  for  any  citizen  of  the  United 


hold,  sell  or  otherwise  dispose  of  any  snch  negro^  mulatto  or  person  of  color, 
so  brought  in  as  a  sUto,  or  to  be  held  to  sernoe  or  labor,  or  be  in  anywise 
aiding  or  abetUng  therein,  ereiy  person  so  offending  shall,  on  oonrSctioa 
thereof  by  due  oourse  of  law,  forfeit  and  pay,  for  erery  Sttdi  offeooe,  a  sva 
not  exceeding  ten  thousand  nor  less  than  one  thousand  doUan^  one  moiety 
to  the  use  of  the  United  States,  and  the  other  to  the  use  of  the  poison  or  per- 
sons who  shall  sue  for  such  forfeiture  and  prosecute  the  same  to  effect ;  and, 
moreover,  shall  soffer  imprisonment  for  a  term  not  excee^ng  seven  yean  nor 
lejBS  than  three  years.    11,  p.  462,  sea  6. 

And  be  it  further  enacted,  That  in  all  prosecutions  under  this  act,  the  de* 
fendant  or  defendanta  shall  be  holden  to  prove  that  the  negro,  mulatto  or 
person  of  color,  which  he  or  they,  shall  be  charged  with  having  brought  into 
the  United  Stales,  or  with  purchasing,  holding,  selling  or  otherwise  dispoang 
ti,  and  which,  according  to  the  evidence  in  such  case,  the  said  defendant  or 
defendants  idiall  have  brought  hi  aforesaid,  or  otherwise  disposed  o^  was 
brought  into  the  United  States  at  least  five  yean  previous  to  the  oommenoe- 
moot  of  such  prosecution,  or  was  not  brought  m,  holden,  purchased,  or  otiaep* 
wise  disposed  o^  oontrary  to  the  provisions  d  this  act ;  and  in  fiiilure  thoeoC 
the  sakl  defendant  or  defendants  shall  be  adjudged  guilty  of  tiie  offenoe  of 
which  he  or  they  may  stand  accused.    lb.  p.  453,  sea  8. 

And  be  it  fhrther  enacted.  That  any  prosecution,  informa^n  or  aetum  may 
be  sustained  for  any  offence  under  this  nct^  at  any  time  within  five  yeais 
after  such  offence  shall  have  been  committed,  any  law  to  the  contrary  not- 
withstanding,   lb,  sea  9. 

And  be  it  further  enacted,  That  if  any  citizens  of  the  United  States^  bong 
of  the  crew  or  ship's  company  of  any  foreign  ship  or  vessel  engi^ged  in  the 
stave  trade,  or  any  person  whatever,  being  of  the  crew  or  ship's  company  of 
any  ship  or  vessel,  owned  in  the  whole  or  part,  or  navigated  for,  or  hi  behalf 
ot,  any  citizen  or  citizens  of  the  United  States,  shaU  land  from  any  such  diip 
or  vessel,  and,  on  any  foreign  shore,  seize  any  negro  or  mulatto,  not  held  to 
service  or  labor  by  the  laws  of  either  of  the  States  or  Territories  of  the  Uni- 
ted States,  with  intent  to  make  such  negro  or  mulatto  a  slave,  or  diall  decoy^ 
or  forcibly  bring  or  cany,  or  shall  receive  such  negro  or  mulatto  on  board 
any  such  ship  or  vessel,  with  intent  as  aforesaid,  such  dtizen  or  peracm  shaU 
be  acyudged  a  purate ;  and  on  conviction  thereof  before  the  Circuit  Court  of 
the  United  States  for  the  district  wherein  he  may  be  brought  or  fefond,  ahiA 
fiiffer  death.    Jb.  p.  600,  sea  4 

And  be  it  fturther  enacted.  That  if  any  citizen  «f  the  United  Stateo,  boi^ 
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States,  or  other  person  residing  within  the  United  Statefl| 
directly  or  indirectly  to  hold  or  have  any  right  or  prop* 
erty  in  any  vessel  employed  or  made  use  of  in  the  trans- 
portation or  carrying  of  slaves  from  one  foreign  country  or 
place  to  another;  and  any  right  or  property  belonging  as 
aforesaid,  shall  be  forfeited 

The  Supreme  Court,  in  the  case  of  the  Untied  States  v. 
M<yms^{fl)\l'\  have  given  a  construction  to  the  term  em- 

(a)  14  Peten,  4t3. 


of  the  crew  or  ship^s  oompAny  of  anj  foreign  ship  or  vessel  engaged  in  the 
alave  trade,  or  any  person  whatever,  being  of  the  crew  or  ship's  company  of 
any  ship  or  vessel,  owned  wholly  or  In  part,  or  navigated  for,  or  In  behalf  of 
any  citizen  or  citizens  of  the  United  States,  shall  forcibly  confine  or  detdhi, 
or  aid  and  abet  in  forcibly  confining  or  detaming  on  board  such  ship  or  vei^ 
eel,  any  negro  or  mulatto  not  held  to  service  by  the  laws  of  either  of  the 
States  or  Territcwies  of  the  United  States,  with  intent  to  make  such  negro  or 
mulatto  a  slave,  or  shall,  on  board  any  such  ship  or  vessel,  offer  or  attempt  to 
sell,  as  a  slave,  any  negro  or  mulatto  not  held  to  service  as  afixresaid,  or  shaD^ 
on  the  high  seas,  or  anywhere  on  tide-water,  transfer  or  deliver  over,  to  any 
other  ship  or  vessel,  any  negro  or  mulatto,  not  held  to  service  as  afbresaii^ 
with  intent  to  make  such  negro  or  mulatto  a  slave,  or  shall  land  or  ddiver 
on  shore,  from  on  board  any  such  ship  or  vessel,  any  such  negro  or  mulatto, 
with  intent  to  make  sale  oij  or  having  previously  sold  suoh  negro  or  mulatto 
as  a  slave,  such  citizen  or  person  shall  be  adjudged  a  pirate;  and  on  convlo> 
tion  thereof  before  the  Circuit  Court  of  the  United  States  for  the  district 
wherein  he  shall  be  brought  or  found,  shall  suffer  death,    /(.  p.  601,  sec.  4. 

[1]  The  facts  in  the  case  of  UniUd  States  v.  Morris^  dted  n^pro,  together 
with  the  opinion  of  the  court  thereon,  were  stated  by  Chief  Justice  Taney,  as 
follows : — "  This  case  comes  befi>re  us  upon  a  certificate  of  division  firom  the 
Circuit  Court  of  the  United  States  for  the  Southern  Distrk^'of  New  York,  in 
the  second  circuit 

"  The  defendant,  Isaac  Morris,  is  indicted  under  the  second  and  third  See- 
tions  of  the  act  entitled  '  An  Act  in  addition  to  an  act  entitled  "  An  Act  to 
prohibit  the  cariymg  on  the  slave  trade  from  the  United  States  to  any  fore^ 
place  or  country," '  approved  on  the  10th  of  May,  1800. 

"The  first  count  of  the  indictment  charges  that  the  defendant  did,  on  ttie 
high  seas,  from  the  IStli  of  June  until  the  26th  of  Augos^  in  the  year  1839, 
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ployed  as  here  used  in  this  act  The  question,  say  the  coort^ 
in  this  case  is,  whether  a  vessel  on  her  outward  voyage  ta 

TC^untarilj  serve  on  board  of  the  schooner  Butterfly,  ayesMl  of  the  tTnited 
States,  emplojed  and  made  use  of  in  the  transportation  of  slaves  fitxn  some 
foreign  country  or  place,  to  some  other  foreign  oountiy  or  place,  the  said  de» 
fendant  being  a  citizen  of  the  United  Statca 

'*  The  second  count  charges  that  the  defendant  did,  on  the  high  seas,  from 
the  15th  day  of  June  to  the  26th  day  of  August,  voluntarUy  serve  on  board 
of  the  schooner  Butterfly,  being  a  foreign  vessel  employed  in  the  slave  trade ; 
the  defendant  being  a  citizen  of  the  United  States. 

"  It  was  proved  on  the  trial,  on  the  paft  of  the  prosecution,  that  the  schooiier 
Butterfly,  carrying  the  flag  of  the  United  States,  and  documented  as  a  veasol 
of  the  United  States,  saQed  from  Havana  for  the  coast  of  Africa,  on  the  27th 
of  July,  1839,  having  on  board  the  usual  and  peculiar  equipments  of  vessels 
engaged  in  the  transportation  of  slaves  fbom  the  coast  of  Africa  to  other 
places.  Before  she  reached  the  African  coast,  and  before  any  slaves  were 
taken  on  board,  she  was  captured  by  the  Dolphin,  a  British  brig-cf-war,  and 
carried  into  Sierra  Leone ;  upon  suspicion  of  bemg  Spanish  property,  to  bo 
proceeded  against  in  the  Mixed  Commission  Court  at  that  place.  At  th« 
time  of  her  capture,  Isaac  Morris  was  in  command  of  the  vessel,  and  was  de- 
floribed  in  the  ship^s  papers  and  represented  himself  as  a  citizen  of  the  United 
States.  The  court  at  Sierra  Leone  declined  taking  cognizance  of  the  case^ 
because  the  vessel  was  documented  as  an  American  vessel ;  and  she  was 
then  sent  to  New  York  to  be  dealt  with  by  the  authorities  of  the  United 
States  as  they  might  think  proper. 

"  Upon  the  foregoing  state  of  &cts,  the  Judges  were  divided  in  opinion  upon 
the  four  following  questions,  which  were  presented  on  the  fiicts  aforesaid  fx 
their  decision : 

*'  1.  Whether  it  is  necessary  in  order  to  constitute  the  offence  denounced  ia 
the  second  section  of  the  act  of  the  10th  of  May,  1800,  above  referred  to,  that 
there  should  be  an  actual  transportation  or  carrying  of  slaves  in  the  vessel  of 
the  United  States,  on  board  of  which  the  party  indicted  is  alleged  to  havo 
served. 

"  2.  Whether  it  is  necessary  in  order  to  constitute  the  otToioe  denounced  In 
the  third  section  of  the  act  of  the  10th  of  May,  1800,  above  referred  to,  that 
there  should  be  an  actual  transportation  or  carrying  of  slaves  in  a  foreign  ves- 
sel, on  board  of  which  the  party  indicted  is  alleged  to  have  served. 

**  3.  Whether  the  voluntary  service  of  an  American  citizen,  on  board  a  ves- 
sel of  the  United  States,  in  a  voyage  commenced  with  the  intent  that  the 
vessel  should  be  employed  and  made  use  of  in  the  transporting  or  canying 
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the  coast  of  Africa,  for  the  purpose  of  taking  on  board  a 
cargo  of  slaves,  is  "  employed  or  made  use  of"  in  the  trans- 

of  slaTes  fbom  one  foreign  country  or  place  to  another,  is  in  itseli;  and  where 
BO  slaves  bad  been  transported  in  such  vessel,  or  received  on  board  her,  an 
offence  under  the  said  second  section. 

"4.  Whetlier  the  voluntary  service  of  an  American  citizen,  on  board  a  for- 
eign vessel,  in  a  vojrage  commenced  with  the  intent  that  the  vessel  should 
be  employed  and  made  use  of  in  the  transportation  and  carrying  of  slaves 
from  one  foreign  country  or  place  to  another,  is  in  itself  and  where  no  slaves 
have  been  transported  in  such  vessel,  or  received  on  board  her,  an  ofTonoe 
under  the  said  third  section. 

"And  these  points  having  been  certified  to  this  court,  we  proceed  to  express 
our  opinion  upon  them. 

"The  second  section  of  the  act  of  Congress  above  mentioned,  declares, '  that 
it  shall  be  unlawful  for  any  citizen  of  the  United  States,  or  other  person  re- 
aiding  therein,  to  serve  on  board  any  vessel  of  the  United  States,  employed 
or  made  use  of  in  the  transportation  or  carrying  of  slaves  from  one  foreign 
country  or  place  to  another ;  and  any  such  citizen  or  other  person  voluntarily 
serving  as  aforesaid,  shall  be  liable  to  be  indicted  therefor,  and  on  conviction 
thereof  shall  be  liable  to  a  fine  not  exceeding  two  thousand  dollars,  and  be 
imprisoned  not  exceeding  two  years.' 

"The  first  and  third  points  certified  from  the  Circuit  Court,  depend  on  the 
construction  of  this  section. 

"In  expounding  a  penal  statute  the  court  certiunly  will  not  extend  it  be- 
yond the  plain  meaning  of  its  words ;  for  it  has  been  long  and  well  settled, 
that  such  statutes  must  be  construed  strictly.  Yet  the  evident  intention  of 
the  Legislature  ought  not  to  be  defeated  by  a  forced  and  overstrict  construc- 
tion.   (5  Wheat.  95.) 

"  The  question  in  this  case  is,  whether  a  vessel  on  her  outward  voyage  to  the 
coast  of  Africa,  for  the  purpose  of  taking  on  board  a  cai^  of  slaves,  is  '  em- 
ployed or  made  use  of  in  the  transportation  or  carrying  of  slaves  from  one 
foreign  country  or  plaoe  to  another,  before  any  slaves  are  received  on  board  Y 

"  To  be  *  employed '  in  anything,  means  not  only  the  act  of  doing  it,  but 
also  to' be  engaged  to  do  it;  to  be  under  contract  or  orders  to  do  it.  And 
this  is  not  only  the  ordinary  meaning  of  the  word,  but  it  has  frequently  been 
used  in  that  sense  in  other  acts  of  Congress.  Thus,  for  example,  the  second 
section  of  the  act  of  March  3d,  1825,  entitled  '  An  Act  to  reduce  into  one^ 
the  several  acts  establishing  and  regulating  the  post-office  deportment,*  de- 
clares, '  that  the  Postmaster-General,  and  all  other  persons  "  employed  "  in 
the  general  post-office,  or  in  the  care,  custody,  or  conveyance  of  the  maSlf 
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portation  or  carrying  of  slaves  £com  one  foreign  cotmtiy  or 
place  to  another,  before  any  slaves  are  received  on  hoard  ? 


Bfaall,  previooB  to  entering  iqMMi  the  daties  aangned  to  them,'  take  the  oadir 
prescribed  \>y  that  section.  Heve  the  persons  who  hare  contracted  to  per- 
form certain  duties  in  the  general  post-office,  are  described  as  *  employed' 
in  that  department,  before  they  enter  upon  the  duties  assigned  them.  So, 
aOso,  in  the  twenty-first  section  of  the  same  lav,  Tsrioos  offenoefl^  such  as  the 
embesEling  or  destroying  any  letter,  are  enumerated,  and  the  pumebmeuk 
prescribed,  when  conmutted  by  any  person  '  employed  in  any  of  the  depart- 
ments of  the  post-office  establishment'  Yet  it  cannot  be  auppoeed  that  ih» 
party  must  be  actually  engaged  in  transacting  his  official  duties  when  the 
letter  was  embezzled  or  destroyed,  in  order  to  constitute  the  oflfence  described 
in  this  section. 

'*  Again,  the  act  of  Joiy  2d,  1813,  sec.  8,  (2  Story,  1353,)  dedaxes,  that  car- 
tain  vessels  '  employed'  in  the  fisheries,  shtUl  not  be  entitled  to  the  bounties 
tlierein  granted,  unless  the  master  makes  an  agreement  in  writing  or  in  prin^ 
with  every  fisherman  employed  therem  before  he  proceeds  on  any  fishing 
voyage.  Here  the  vessel  is  spoken  of  as  'employed  *  in  the  fisheries,  belbm 
she  sails  on  the  voyage. 

*<  So,  also,  the  act  of  Maroh  3d,  1831,  (4  Story,  2266,)  entiUed  *  An  Act  oon- 
ceming  vessels  employed  in  the  whale  fishery,'  authorizes  vessels  owned  by 
any  incorporated  company,  and  *  employed  wholly  in  the  whale  fishery,*  to 
be  registered  or  enrolled,  and  licensed  in  a  particular  manner,  '  so  long  m 
any  such  vessel  shall  be  wholly  employed  in  the  whale  fishery.*  The  iiQgia- 
ter  or  enrollment  and  lioense,  must  be  obtained  before  the  vessel  saila  on  her 
outward  voyage  to  the  whaling  grounds ;  and,  consequently,  in  that  voyage 
she  must  be  '  employed'  in  the  whale  fishery,  in  the  sense  in  which  these 
words  are  used  in  the  act  of  Congress ;  otherwise,  she  would  not  be  entitled 
to  the  register  or  enrollment  and  license  authorised  by  this  law. 

"  In  like  manner,  the  vessel  in  question  was  employed  in  the  transportatian 
of  slaves,  within  the  meaning  of  the  act  of  Congress  of  May  10th,  1800,  if  she 
was  sailing  on  her  outward  voyage  to  the  African  coast,  in  order  to  take  tliem 
on  board,  to  be  transported  to  another  foreign  country.  In  such  a  voyage^ 
the  vessel  is  employed  m  the  business  of  transporting  and  carrying  slaves 
fiiom  one  foreign  country  to  another.  In  other  words,  she  is  employed  in  the 
slave  trade.  And  any  citizen  of  the  United  States^  who  shall  vduntaiily 
serve  on  board  any  vessel  of  the  United  States,  on  such  a  voyage,  is  guUt j 
of  the  offence  mentioned  in  the  second  section  of  this  act  of  Congress.  It  is 
hardly  necessary  to  add,  that  'voluntarily,'  in  this  section,  means,  'with. 
knowledge '  of  the  business  in  which  she  is  employed.    And  in  order  to  ooii- 
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To  be  **  employed,"  say  the  court,  in  anything  means  not 
only  the  act  of  doing  it,  but  also  to  be  engaged  to  do  it,  to 
be  undet  contract  or  orders  to  do  it  And  lliis  is  not  only 
the  ordinary  meaning  of  the  word,  but  has  frequently  been 
used  in  that  sense  in  other  acts  of  Congress.  That  the 
vessel  in  question  was  employed  in  the  transportation  of 
alayes  within  the  meaning  of  the  act  of  Congress,  if  she. 
WAS  sailing  on  her  oatwaxd  voyage  to  the  African  coast,  in 
order  to  take  them  on  board,  to  be  transported  to  another 
foreign  country. 

That  the  Catharine  was  an  American  vessel,  sailing  un» 
der  the  American  flag,  and  documented  as  an  American 
vessel,  is  not  denied ;  and  the  claimant,  Charles  Tyng,  who 
interposes  his  claim  as  owner,  was  an  American  citizen. 
This  would  seem  to  bring  the  case  directly  within  the  pro- 
hibitbn  in  the  act^  and  subject  the  vessel  to  forfeiture ; 
and,  indeed,  the  district  judge  in  the  court  below,  declares 
that  he  should  have  no  difficulty,  upon  a  careful  review  of 
the  facts  and  circumstances,  in  deciding  that  the  chai^  of 
the  libel  had  been  frdly  sustained  against  the  vessel,  if  the 
charter  party  and  h^  outfit,  and  the  proceedings  under  it, 
were  the  controlling  £icts  in  the  case.  That  the  pertinency 
and  weight  of  a  similar  class  of  facts  and  circumRtancea 
were  fully  considered  by  the  court  in  the  case  of  the  BuUer- 
fly,  recently  decided  in  this  court,  where  the  vessel  was  oon- 

stitate  the  oflence,  the  paily  must  have  knowledge  that  the  vessel  was  bound 
to  the  coast  of  Africa,  for  the  purpose  of  taking  slaves  on  board,  to  be  trans- 
ported to  some  other  foreign  country. 

"  The  same  reasonhig  applies  to  the  third  section  of  the  law,  under  which 
the  second  and  fourth  points  certified  to  this  court,  have  arisen.  The  vessel 
is  '  employed  in  the  shive  trade  *  when  sailing  to  the  AfKcan  coast  for  th« 
purpose  of  taking  the  slaves  on  board. 

"  We,  therefore,  answer  the  first  and  second  questions  in  the  negative,  and 
the  third  and  fourth  in  the  affirmative ;  and  it  will  be  certified  accordingly 
to  the  Circuit  Court 


U9  CIROUIT  COUET 

1840.— Unltod  States  y.  SchoooiMr  Gathaiine. 

demned ;  and  the  learned  judge  adds^  that  some  partionlais 
exist  here  which  would  probably  be  regarded  as  render* 
ing   the  inferences  and  presumptions  then  adopted   and 

<  recognized,  still  more  direct  and  conclusiye;  but  that  it 
seemed  to  him  that  the  enterprise  assumed  a  new  chame* 

|ter  subsequent  to  the  execution  of  the  charter  party.    That 


there  is  nothing  in  the  act  inhibiting  an  American  ^ 
from  carrying  any  description  of  cargo  to  the  coast  of 
Afiica;  she  may  be  legitimately  let  on  fireight  or  diartered 
for  such  a  voyage.  If  everything  she  undertakes  to  do  as 
a  vessel  of  the  United  States,  be  to  carry  out  and  deliver  a 
cargo,  she  would  not,  in  fulfilling  such  an  engagement^ 
come  within  the  prohibitory  enactments  of  the  statute. 
The  statute  reaches  her  only  when  the  evidence  shows  her 
outward  voyage  is  only  in  part  fulfilment  of  her  emplay^ 
meni  as  an  American  vessel,  which  is  to  be  continued  and 
consummated  by  transporting  slaves  into  some  other  for* 
eign  country. 

I  am  not  disposed  to  give  a  construction  to  this  act  which 
will  interdict  an  American  vessel  firom  carrying  out  a  cargo, 
and  delivering  it  upon  the  coast  of  Africa,  if  unoonnected 
with  the  subsequent  employment  of  the  vessel  in  th6  trans- 
portation of  slaves ;  but  I  am  not  prepared  to  admit  that  suoh 
subsequent  employment  must  be  in  the  character  of  an 
American  vessel,  in  order  to  bring  her  within  the  prohibi- 
tion in  the  act  K  the  circumstances  are  such  as  to  warrant 
the  conclusion  that  the  outward  voyage,  under  the  American 
character  and  ownership,  was  planned  and  undertaken  with 
a  view,  and  under  an  arrangement,  that  the  ownership  and 
character  were  to  be  changed  on  the  arrival  of  the  vessd 
on  the  coast  of  Africa,  and  there  to  be  employed  in  the 
transportation  of  slaves,  such  vessel  would  clearly  come 
within  the  mischiefs  and,  I  think,  within  the  true  intent  and ' 
meaning  of  the  act  of  Congress. 
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There  can  be  no  doubt  but  that  a  bona  fide  sale  of  a  ves- 
sel, to  be  delivered  at  any  given  place  upon  the  coast  of 
Africa,  unconnected  with  the  ulterior  employment  of  the 
vessel,  and  not  in  aid  of  an  employment  in  the  transporta* 
tion  of  slaves,  would  not  subject  her  to  forfeiture  within 
this  act  of  Congress ;  but  where  the  voyage  is  commenced 
and  prosecuted  under  strong  and  suspicious. circumstances, 
accompanied  with  preparations^  and  the  vessel  laden  with 
a  cargo  such  as  are  usually  employed  in  voyageq  of  thia 
description,  it  imposes  no  unreasonable  hardship  upon  a 
party  to  call  upon  him  to  explain  and  remove  such  suspi- 
cious circumstances.  If  the  adventure  is  innocent,  it  may 
easily  be  shown  to  be  so. 

The  language  of  the  Supreme  C!ourt,  in  the  case  of  The 
Jose/a  Segunda^{d)  is  very  strong  on  this  point.[l]  In  the 
execution  of  these  laws,  (the  suppression  of  the  slave 
trade,)  no  vigilance  can  be  excessive,  and  restitution  ought 
never  to  be  made  but  in  cases  which  are  purged  of  every 
intentional  violation  by  proo&  the  most  clear,  the  most  ex- 
plicit and  unequivocal 

But  let  us  look  a  little  at  the  circumstances  of  this  case, 
imd  see  whether  they  are  not  such  as  call  upon  the  party 
to  give  a  more  satis&ctory  explanation. 

The  claimant,  Charles  Tyng,  alleges  that  he  is  a  citizen 
of  the  United  States,  residing  in  the  Havana  since  the  year 
1887,  and  engaged  in  the  business  of  a  ship-broker  and 

(a)  5  Wheat.  356. 

[1]  When  any  act  is  done,  which  of  itself;  and  unexplained,  is  a  yiolation  of 
law,  and  a  party  to  extricate  himseli;  or  bis  property,  from  the  conaeqaenoea 
of  it,  resorts  to  the  plea  of  necessity  or  distress,  the  burden  of  proof  is  not 
only  thrown  upon  him ;  but  when  the  temptation  to  infringe  the  law  is  greats 
and  the  allegod  necessity,  if  real,  can  be  frilly  and  easily  established,  no  court 
should  be  satisfied  with  anything  short  of  the  most  conyincing  and  condusiTe 
testimony.    Livmgston,  J.,  ThA  Jos^a  Segmda^  6  Wheat  338. 
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commission  agent;  that  some  time  in  the  latter  part  of 
May,  1839,  the  schooner  Catharine,  an  American  vessel,  ar- 
rived at  the  Havana,  under  the  command  of  William  J. 
W^dge,  a  citizen  of  the  United  States,  who  applied  to 
him,  and  represented  that  he  was  authorized  by  R.  W.  Al- 
len and  John  Henderson,  citizens  of  Baltimore,  and  owners 
of  the  Catharine,  to  effect  a  sale  thereof  and  employed  him 
for  that  purpose.  That  he  succeeded  in  effecting  a  sale  to 
the  housp  of  Don  Pedro  Martinez  &  Co. ;  which  sale,  how* 
ever,  owing  to  some  misunderstanding,  fell  through.  He^ 
however,  feeling  confident  that  the  bargain  would  be  con- 
summated, had  advanced  the  purchase-money  to  Wedge, 
and  he  had  returned  to  Philadelphia,  after  having  made 
him  his  substitute  under  the  letter  of  attorney  from  Allen 
&  Henderson.  He  afterwards  effected  a  sale  of  the  vessel 
to  Don  Teran,  of  Havana,  but  had  previously  chartered  her 
to  one  Thrasher,  who  agreed  so  to  modify  his  charter  party 
as  to  meet  the  terms  of  sale  to  Don  Teran.  Under  these 
circumstances,  the  Catharine  sailed  from  the  Havana,  on 
her  voyage  to  the  coast  of  Africa,  and  was  captured  by  the 
I)olphin,  a  British  armed  vessel,  and  brought  into  the  port 
of  New  York 

These  are  the  general  outlines  of  the  case ;  but  a  more 
particular  examination  of  the  various  circumstances  are  ne- 
cessary to  a  proper  understanding  of  the  transaction. 

It  is  proper,  in  the  first  place,  to  notice,  that  although  the 
claimant,  Charles  T^yng,  was  originally  an  authorized  agent 
to  sell  the  vessel  for  Allen  k  Henderson ;  yet  they,  having 
received  the  purchase-money  from  him,  through  Capt 
^  Wedge,  refused  to  refund  it,  and  threw  the  vessel  upon  his 
hands.  He,  therefore,  interposes  his  claim  as  owner,  and 
alleges  himself  to  be  such. 

His  sale  to  Teran  bears  date  the  25th  of  June,  1839,  and 
was  for  the  consideration  of  $10,000,  provided  the  vessel 
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waa.delivered  to  him  at  the  port  of  Bona,  on  the  coast  of 
Africa,  on  or  before  the  1st  day  of  October.  Part  of  the 
purchase-money  was  to  be  paid  in  advance,  and  the  balance 
on  receiving  satisfactory  evidence  of  the  delivery  of  the 
vessel  at  Bona ;  the  said  Charles  Tyng  being  left  at  lib* 
erty  to  load  or  charter  the  vessel  until  her  delivery  at 
Bona ;  the  money  advanced  to  be  refunded  to  Teran,  in 
oaae  of  failure  to  deliver  the  vessel  at  Bona  on  or  before 
the  Ist  of  October. 

The  vessel  having  been  captured  before  her  arrival  on 
the  coast  of  Africa,  the  sale  and  transfer  of  the  property  in 
the  vessel  was  never  consummated,  but  remained  in  the 
original  owner ;  and  whether  that  ownership  was  in  the 
house  in  Baltimore  or  in  Tyng,  is  immaterial ;  though  Tyng 
asserts  himself  to  be  the  owner,  and  must  be  dealt  with  as 
such.  He  was  the  owner  on  the  outward  voyage,  and  at 
the  time  of  the  capture.  If  he  was  such  owner,  and  the 
vessel  was  employed  in  the  transportation  of  slaves,  accord- 
ing to  the  decision  of  the  Supreme  Court  in  the  case  of  the 
United  States  v.  Morris^  how  does  the  act  of  Congress 
affect  his  interest  in  the  vessel  ?  It  declares  that  it  shall  be 
unlawful  for  any  citizen  of  the  United  States,  directly  or 
indirectly  to  hold  or  have  any  right  or  property  in  any 
vessel  employed  or  made  use  of  in  the  carrying  or  trans- 
portation of  slavea  from  one  foreign  country  or  place  to 
another ;  and  any  right  or  property  belonging  as  aforesaid, 
shall  be  forfeited.  The  forfeiture  attached  upon  the  viola- 
tion  of  the  prohibition — and  that  violation  occurred  the 
instant  the  vessel  was  employed  in  the  transportation  of 
slaves,  or,  in  other  words,  at  the  commencement  of  the  voy- 
age, if  such  voyage  was  prosecuted  with  the  view,  and 
for  the  purpose  of  transporting  slaves  from  one  foreign 
country  or  place  to  another  foreign  country  or  place.  That 
such  was  the  purpose  for  which  this  vessel  was  purchased 
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by  Teran,  and  was  proceeding  to  the  coast  of  Africa,  admits 
of  but  little  doubt  It  was  intimated  on  the  argument^ 
tbat  there  was  no  such  place  as  Bona  on  the  west  coast  of 
Afiica,  where  the  slave  trade  is  carried  oh ;  and  if  tiie  ves- 
sel was  to  be  delivered  at  Bona,  on  the  coast  of  Algiers,  it 
afforded  no  ground  of  suspicion. '  But  this  suggestion  was 
so  utterly  improbable,  that  it  was  not  pressed  there,  and  is 
entitled  to  no  consideration.  That  there  is  such  a  place 
as  Bona,  (as  known  and  understood  by  the  parties,)  on  the 
west  coast  of  A&ica,  cannot  admit  of  a  doubt. 

The  charter  party  entered  into  between  Ihe  claimant  and 
Thrasher,  bears  date  on  the  15th  day  of  June,  18S9,  for  a 
voyage  from  Havana  to  Isle  of  Principe  or  other  port  or 
ports  on  the  coast  of  A&ica,  as  the  agent  of  the  charterer 
may  direct ;  the  charterer  to  provide  a  crew,  and  furnish 
them  with  aU  necessary  provisions,  &c.,  for  their  maint^i- 
ance  during  the  voyage,  and  to  pay  all  port  chai^ges;  the 
charterer  to  pay  $300  per  month  for  eight  months,  and  if 
the  vessel  should  be  at  sea  at  the  expiration  of  said  term, 
the  charter  party  to  continue  until  her  anival,  and  the  oaigo 
shall  be  discharged. 

The  charterer  gave  to  Captain  Peterson,  the  master  of 
tiie  vessel,  instructions  to  proceed  to  the  Isle  of  Prindpe, 
and  on  his  anival  there,  to  consign  the  vessel  and  cargo  to 
Joseph  Pereyra,  and  deliver  to  him  the  certified  invoice 
enclosed  in  iiie  letter  of  instructions,  and  giving  him  direc- 
tions implicitly  to  obey  the  instructions  of  Pereyra.  And 
in  his  letter  of  instructions  he  says :  ^'Anumberof  penxms 
having  applied  to  me  for  passage  out  in  the  schooner,  I 
have  consented ;  but  you  will  take  care  that  their  passports 
are  in  order,  and  that  there  are  no  droumstances  attending 
them  which  will  be  likely  to  bring  you  into  the  least  diffi- 
culty." Pereyra,  the  consignee  of  the  charter,  was  at  BEa- 
vana,  and  went  out  as  supercargo;    It  appears,  from  the 
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deposition  of  Eobert  H.  Dtmdas,  mate  of  the  Dolphin^  that 
when  the  Catharine  was  captured,  the  witness  demanded 
of  the  captain  his  papers,  and  a  number  were  delivered  up, 
which  are  unimportant  to  be  noticed  here.  Soon  after,  Lieu- 
tenant Holland  came  on  board  the  Catharine^  and  Captain  Pe- 
terson was  searched,  and  there  was  found  concealed  on  his 
person  a  certain  paper,  which  among  the  exhibits  is  marked 
No.  83,  and  which  will  be  hereafter  noticed.  From  this 
deposition  of  the  mate,  it  appears  that  the  crew  of  the 
Caiharine  consisted  of  eight  persons,  with  American  pro- 
tections, including  the  captain,  and  about  twenty  or  twen- 
ty-five foreigners,  mostly  Spanish  and  Portuguese ;  that  six 
or  eight  men  would  be  quite  suflBicient  to  navigate  the  Oath' 
arine  in  a  lawful  trade ;  that  there  was  found  on  board  a 
large  boiler  or  cooking  apparatus,  sufficiently  large  to  have 
cooked  for  three  hundred  people ;  a  quantity  of  lumber, 
which  was  prepared  and  numbered  for  laying  a  slave  deck, 
and  could  easily  have  been  put  up  as  a  slave-deck  in  a  few 
hours  after  the  cargo  was  discharged ;  a  number  of  leagers 
were  found  on  board,  some  made  up  and  some  in  shooks 
— about  nine  were  made  up,  and  materials  for  about  six 
more;  each  would  contain  five  or  six  hundred  gallons. 
There  were  found  on  board  about  five  hundred  and  seventy 
wooden  spoons,  similar  to  those  used  in  slave  vessels; 
there  were  thirty-eight  large  tin  dishes,  and  a  number  of 
small  ones ;  that  the  equipments  above  mentioned  are  such 
as  are  usually  found  on  board  of  slave  vessels,  and  he  has 
never  seen  them  elsewhere.  They  found  no  irons,  but  they 
are  generally  concealed  in  the  lower  part  of  the  vessel ;  and 
from  the  evidence  taken  in  this  court  upon  the  appeal,  it  ap- 
pears that  two  bags  of  iron  manacles  were  found  concealed 
under  the  cargo ;  one  was  counted  and  contained  one  bun- 
dled and  seventy-five,  and  the  other  appeared  to  be  about  the 
same  sisse.   The  mate  further  testified,  that  the  (Mharine  was 
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oaptiired  three  or  four  miles  from  Cape  St  Pauls ;  that  the 
cargo  found  on  board  was  such  an  one  as  an  honest  trad^ 
would  have  on  board,  trading  with  the  coast  of  Africai  and 
it  was  also  such  an  one  as  a  slayer  would  have  on  board ; 
that  the  lumber  and  large  boiler  would  excite  suspicion* 
The  document  before  referred  to,  which  was  found  on  the 
person  of  the  master,  although  without  date  or  signature^ 
is  deserving  of  notice ;  it  is  as  follows : 

"  The  main  thing  for  you  to  do  on  this  voyage  is  to  be 
ready,  in  case  you  are  boarded  by  a  man-of-war,  to  show 
your  log-book,  which  must  be  regularly  kept  from  the 
time  you  leave  here^  your  ship's  papers,  your  charter  par- 
ty for  the  voyage,  your  ship's  roll  and  instructions ;  and 
you  are,  in  that  event,  to  take  all  command  with  your 
American  sailors,  according  to  your  roll,  aU  the  others  are  to 
he  passengers.  You  are  to  be  very  careful  that  in  case  of 
any  cross-questions  you  do  not  commit  yourself  but  al- 
ways stick  to  the  same  story. .  When  the  vessel  is  dis- 
charged, you  must  at  once  cut  your  register  in  two  piecesL 
One  piece  you  must  enclose  direct,  and  send  to  MessxB. 
Thomas  Wilson  &  Co.,  Baltimore  ;•  the  other  piece  you 
will  bring  with  you,  and  give  to  me  when  you  return 
here.  You  must  be  very  particular  about  that,  and  do  not 
let  any  time  pass  after  the  cargo  is  out  before  you  out  the 
register  in  two  pieces,  and  be  careful  to  keep  them  separate. 
Throw  one  piece  overboard  if  you  are  obliged  to  by  being 
boarded  by  a  man-of-war." 

It  is  not  very  certain  from  whom  this  document  emanat* 
ed.  It  must  have  been  from  some  person  having  an  inter* 
est  in  the  vessel  or  in  the  voyage,  and  most  probably  either 
Thrasher,  the  charterer,  or  Teran,  the  conditional  purchaser. 
The  language  as  to  the  disposition  of  the  register  would 
seem  more  appropriately  to  come  from  Teran,  who  was  to 


OP  THE  UNITED  STATES.  75S 

1B40. — United  States  y.  Schooner  Catharine. 

become  the  owner.  But  fi^om  whomsoever  it  came,  being 
found  on  board  the  vessel,  and  forcibly  taken  from  the 
master,  it  was  a  document  connected  with  the  voyage,  and 
bears  evident  marks  of  suspicion  that  the  adventure  was 
not  in  reality  what  it  purported  ostensibly  to  be,  a  fair  and 
legal  voyage  to  the  coast  of  Africa-  If  it  had  been,  no  dis- 
guise would  have  been  necessary.  The  direction,  in  case 
of  being  boarded  by  a  man-of-war,  to  take  all  command 
with  the  American  sailors,  and  all  Hie  others  to  be  passengers^ 
shows  that  they  were  not  in  reality  passengers,  but  connect- 
ed with  the  vessel,  and  were  to  assume  the  character  of 
passengers  as  a  disguise.  It  is,  in  the  first  place,  highly 
improbable  that  any  persons  should  be  going  out  to  that 
part  of  the  coast  of  Africa  as  mere  passengers.  But  con- 
sidering them  connected  with  the  ulterior  employment  of 
the  vessel  in  the  transportation  of  slaves,  their  being  on 
board  is  easily  accounted  for.  When  a  cargo  of  slaves 
was  taken  on  board,  it  would  require  the  vessel  to  be 
manned  by  a  greater  number  than  would  be  required  for 
the  mere  navigation  of  the  vessel.  From  a  careful  exami- 
nation of  the  proofe  in  this  case,  I  am  satisfied  that  this  ves- 
sel was  chartered,  fitted  out  and  laden  at  Havana,  with  in- 
tent to  be  employed  in  the  slave  trade,  prohibited  by  the 
act  of  Congress  of  the  10th  of  May,  1800.  And  the  cir- 
cumstances connected  with  and  attending  the  outward  voy- 
age, in  my  judgment,  lead  irresistibly  to  the  conclusion 
that  the  arrangement  made  with  respect  to  the  conditional 
sale  of  the  vessel,  and  the  delivery  of  the  possession  at 
Bona,  was  a  part  of  the  contrivance  to  avoid  the  interrup- 
tion of  the  adventure  by  capture.  If  this  was  a  real  and  , 
bonafde  sale  of  the  Catharine,  it  is  a  little  remarkable  that 
no  person  is  designated  to  whom  possession  was  to  be 
given  at  Bona.  Teran,  the  purchaser,  was  in  Havana,  and 
Vol.  IL  48 
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would  not  himself  take  the  possession.  It  appears  by  the 
letter  of  instructions  to  Captain  Peterson,  from  Thrasher, 
the  charterer,  that  the  vessel  and  cargo  were  to  he  con- 
signed to  Pereyra,  who  went  out  as  supercargo.  But  there  is 
nothing  showing  any  connection  between  him  and  Teran. 
If  the  outward  voyage  of  this  vessel  to  the  coast  of  Africa 
was  unconnected  with  the  subsequent  employment  of  the 
vessel  in  the  transportation  of  slaves,  it  certainly  requires 
explanation  why  she  was  so  peculiarly  fitted,  in  every  re- 
spect, fpr  the  transportation  of  slaves ;  and,  unexplained, 
they  lead  irresistibly  to  the  conclusion  that  the  whole  was 
one.  connected  scheme  to  send  out  this  vessel  to  be  employ- 
ed in  the  transportation  of  slaves. 

K  this  was  a  concerted  plan  between  Thrasher  and  Te- 
ran  in  the  purchase  and  charter  of  the  vessel,  the  more 
easily  to  elude  capture  and  condemnation,  it  is  difficult  to 
conceive  how  Tyng,  the  claimant,  could  have  been  ignorant 
of  the  object  and  purpose  for  which  this  arrangement  was 
made,  and  he  must,  therefore,  be  considered  a  party  to  it^ 
and  the  whole  must  be  taken  to  be  one  continuous  enter- 
prise ;  and  if  so,  the  mere  change  of  property  in  the  vessel 
after  her  arrival  on  the  coast  of  Africa,  could  not  legalize 
the  transaction.  The  penalty  was  incurred,  and  the  for- 
feiture attached  frx)m  the  very  inception  of  the  voyage,  if 
it  was  commenced  for  the  purpose  of  taking  on  board  and 
transporting  slaves.  It  is  true  that  the  penalty  of  this  act 
of  Congress  is  levelled  against  American  property  employed 
in  the  manner  prohibited.  But  I  cannot  think  that  the 
confiscation  is  limited  to  the  American  interest  at  the  time 
she  is  engaged  in  the  actual  transportation  of  slaves.  If 
such  is  the  construction  to  be  given  to  this  act,  it  may  be 
evaded  with  the  utmost  facility  in  every  case.  I  cannot 
yield  to  the  construction  that  the  whole  adventure  must  lie 
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performed  whiLst  the  vessel  retains  her  American  chanft* 
ter  and  ownership.  Where  the  change  of  ownership  k  % 
part  of  the  scheme,  the  forfeiture  attaches  upon  all  intorooii 
concerned.  The  vessel  becomes  tainted  with  theoflRnwM 
wherever  she  may  go,  or  into  whatever  hands  she  mtgr 
fan.  The  ownership  of  this  vessel,  on  her  outward  voy- 
age, was  certainly  American.  The  transfer  of  the  tiWe 
never  did  take  place,  the  vessel  never  having  arrived  at 
Bona.  The  American  interest  was,  therefore,  forfeitei, 
within  the  express  terms  of  the  law ;  and  if  the  arrangement 
made  with  Teran,  the  purchaser,  was  for  the  purpose  of  evad- 
ing the  penalty  of  our  law,  he  cannot  claim  any  proteoliaii 
of  his  interest  in  the  vessel  in  the  courts  of  this  country* 

I  am,  accordingly,  of  opinion  that  the  vessel  became  feis 
feited  under  the  act  of  Congress,  and  that  the  decree  ofihe. 
District  Court  must  be  reversed,  and  a  decree  of  condiem- 
nation  entered. 

Under  the  view  of  the  case  taken  by  the  district  judge, 
it  did  not  become  necessary  to  pass  upon  the  questioii, 
whether  the  claimant^  ^J^g,  ^^js  shown  a  lien  in  respect  'lo 
his  advances  to  the  owner,  which  would  be  protected  in^ 
case  of  condemnation  of  the  vessel.  But  al&ough,  acootd-' 
ing  to  my  view  of  the  case,  a  decree  of  condemnatton 
has  passed  against  the  vessel,  I  cannot  conceive  on  whal 
grounds  the  claimant  can  be  entitled  to  his  claim  for  wi- 
vances.  His  whole  claim  rests  upon  his  setting  himaeV 
up  as  the  sole  owner  of  the' vessel,  which  has  been  throim 
upon  him  by  her  former  owners,  by  reason  of  the  first  sale 
made  by  him  to  Martinez,  &  Co. ;  the  puA)hase*money  lunr* 
ing  heem  paid  over  by  him  to  them.  It  is  the  interest^ 
therefore,  of  the  claimant  which  has  been  adjudged  Ib)^ 
feited;  and  a  decree  in  his  fisivor  for  the  advance  made  1^ 
him,  which  was  the  whole  purchaae^noney,  would  be  di^ 
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leoUj  repugnant  to  the  decree  of  condenmation.  Th6 
grounds  upon  wliich  condemnation  has  been  pronotmoed 
18,  that  he  was  an  offending  party,  and  implicated  in  the 
whole  arrangement  made  touching  the  adventure;  and  if 

,  80|  he  comes  with  an  ill  grace  to  ask  for  the  protection  of 
his  interest,  after  being  defeated  in  his  illegal  undertakisg. 
Nor  do  I  see  how  the  seamen's  claim  for  wages  caa  be 
sustiained  as  a  lien  upon  the  vessel,  according  to  the  view 
taken  by  the  Supreme  Court  of  this  law,  in  the  case  of 
The  United  SkUea  v.  Morris.  Although  they  have  in  tbeii 
claim  denied  having  any  knowledge  that  the  vessel  iras 
to  be  engaged  in  any  unlawM  enterprise,  yet  nothing  has 
been  shown  by  them  in  any  manner  supporting  this  denial ; 
and  the  circumstances  disclosed,  certainly  show  a  prbm 
foM  case  leading  to  a  contrary  conclusion.  The  two  sea- 
men who  have  petitioned  for  an  allow^ce  of  their  wages, 
are  William  Michael  and  James  FoxcrofL  I  do  not  find 
their  names  on  the  crew*list^  or  in  the  shipping  artides; 
but  assuming  them  to  have  been  a  part  of  the  crew,  they 
must  have  loiown  that  the  vessel  was  going  on  a  voyage 
to  the  coast  of  A&ica.  There  is  no  pretence  of  any  mis- 
representation to  them  in  this  respect.  The  shipping  arti- 
cles describe  the  voyage  to  be  from  Havana  to  the  Isle  of 
Principe,  or  to  trade  to  other  ports  on  the  west  coast  of 
A&ica,  and  for  a  voyage  not  to  exceed  eight  montha  No 
mention  is  made  of  a  return  of  the  vessel  to  Havana  or  else- 
where. But,  from  anything  appearing  on  the  face  of  the 
articles  to  the  contrary,  their  services  were  to  terminate  on 
the  coast  of  A&ica,  and  they  left  there,  or  that  they  ex- 

,  peoted  to  be  retained  on  board  the  vessel,  in  whatever  ser- 
vice she  might  be  engaged  at  the  end  of  the  eight  months* 
This  latter  expectation  was  most  likely  what  they  hoped 
to  realize;  and  this  affords  very  strong  presumptive  evi- 
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dence  that  they  uaderstood,  or  had  reason  to  believei  that 
the  vessel  was  to  be  employed  in  the  transportation  of 
jBlaves ;  and  if  so,  thej  were  guilty  of  a  criminal  offence 
within  the  act  of  Congress,  now  amder  consideration*!!] 
Their  claim  for  wages  mnst,  accordingly,  be  denied. 

[1]  For  a  full  diacosalon  of  the  intent  of  the  Act  of  GongreiB  of  1820,  ra]»- 
tave  to  the  slave  trade,  see  Umied  States  y.  BaUiate,  2  Sumner,  240. 
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ABATEMENT. 

Upon  demurrer  to  a  plea  in  abate- 
ment, the  court  will  look  back  to 
the  first  fiuilt  in  pleading,  and  if 
the  declaration  is  bad,  judgment 
must  be  against  the  plaintiff  £ockee 
T.  Crtkiby,  432 


ACCOMPLICE. 

An  accomplice  being  a  competent 
witness,  it  is  not  erroneouib  for  a 
ooort  to  direct  a  jorjr  to  find  a  ver- 
dict upon  his  uncorroborated  evi- 
dence, if  they  believe  him.  5(ein- 
ham  Y.  The  Untied  Stales,         168 


ACCOUNT. 
Actum  of. 

1.  At  common  law,  joint  partners 
may  sustain  an  action  of  account 
agatnat  each  other  when  the  pro- 
ceeds of  the  partnership  business 
have  been  received  by  one  of  the 
partners,  and  he  refuses  to  account 
lor  the  same.  But  this  action  has 
almost  totally  &llen  into  disuse ;  a 
bill  m  equity  being  a  more  conve- 
nient and  suitable  proceeding  for 
the  settlement  of  partn^hip  ac* 
counts.  Spear^  Carlton  k  Co.  v. 
NeweU,  267 

2.  This  action  could  be  sustained 
against  a  bailifi*,  a  receiver,  a  guar- 
dian in  sockage,  as  well  as  against 
a  partner  wlio  had  received  moneys 
belonging  to  the  partnership^  and 
refused  to  account.  But  as  it  lay 
only  on  the  ground  that  money,  or 


its  equivalent,  had  come  to  the 
hands  of  the  defendant  to  be  ac- 
counted for,  it  could  not  be  mam- 
tained  against  a  dormant  partner 
who  receives  nothing,  and  has 
therefore  no  account  to  render.   lb. 

3,  Where,  therefore,  A.  B.  A  0.  en* 
tored  into  partnership  in  paper- 
making,  under  an  agreement  redt- 
ing  the  purchase  and  transfer  of  a 
lease  for  a  term  of  years  to  them 
w  tenants  in  common,  the  one-half 
of  all  the  interest  in  said  lease,  to- 
gether with  one-half  the  benefit  of 
twenty-five  hundred  dollars  renta^ 
already  advanced  on  the  same,  to 
be  owned  and  held  for  the  use  and 
benefit  of  A^  and  the  other  half  to 
be  the  property  of  B.  A  C. ;  and 
the  agreement  fiirther  provided 
that  B.  &  C.  should  furnish  aU  the 
stock  and  materials  of  every  de- 
scription on  their  own  private  ao- 
count  and  responsibility — pay  fdl 
the  expenses,  and  take  charge  of 
and  conduct  the  business,  the  busi- 
neas  to  be  done  for  the  mutual 
profit  and  loss  of  the  parties  ao- 
.cording  to  their  respective  interest ; 
it  was  held,  that  an  action  of  ao- 
oount  brought  by  B.  AC  to  have  a 
settlement  of  the  partnership  con- 
cerns, and  to  compel  A.  to  contrib- 
ute his  proportion,  could  not  be 
sustamed.  lb. 

4.  And  where  B.,  one  of  the  partner^ 
(A  being  present  and  consenting 
thereto,)  sold  the  stock  and  materi- 
als of  the  partnership  to  a  new 
company  consisting  of  A.  and  some 
thurd  persons,  and  charged  the 
same  on  the  books  of  A.  B.  A  0. 
to  the  new  company,  and  credited 
the  old  company  xrith  the  same 
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amount,  it  was  held,  that  as  on  ab- 
Bolute  sale  had  been  made  to  the 
new  company,  and  that  company 
charged  with  the  amount,  the  trans- 
action was  closed,  and  no  longer 
open  to  be  accounted  for  by  A. 
Nor,  even  if  A.  were  accountable 
for  that  specific  property,  would  it 
authorize  the  going  into  the  part- 
nership accounts  generally.  lb. 
6.  It  is  a  settled  rule  of  the  action  of 
account,  that  nothing  can  bo  plead- 
ed before  the  auditors,  contrary  to 
what  has  been  previously  pleaded 
and  found  by  the  verdict  lb. 


AOnON. 

1.  One  held  in  slavery  abroad,  and 
who  becomes  free  by  being  brought 
into  the  United  States,  in  violation 
of  the  acts  of  (yongress,  and  after- 
wards remains  in  the  service  of  his 
pfevious  owner,  cannot  recover  a 
compensation  for  such  service  upon 
an  implied  promise,  but  only  upon 
an  express  promise  to  pay.  Oura- 
nee  v.  McQueen^  109 

S.  But  if  under  an  agreement  to  pur- 
chase his  freedom  after  his  arrival 
in  this  country,  he  has  paid  money 
to  his  previous  owner  for  that  pur- 
pose, he  may  recover  back  such 
money  as  having  been  paid  with- 
out consideration.  lb. 

3.  The  plaintiff,  when  brought  into 
this  country,  was  eleven  years  of 
age,  and  remained  in  the  service  of 
hk  previous  owner,  the  defendant, 

untU  he  was years  of 

age ;  at  the  age  of  twenty-five  he 
made  an  agreement  to  purchase  his 
freedom,  and  paid  three  hundred 
and  twenty-five  dollars  towards  it. 
Held,  that  he  could  recover  back 
the  money,  but  not  for  his  services 
rendered  after  he  was  twenty-one 
years  of  age.  lb. 

4.  But  held,  that  as  this  was  an  equi- 
table action,  and  as  the  money  was 
paid  by  the  plaintiff  and  received 
by  the  defendant,  under  the  im- 
pression and  belief  that  the  defend- 
ant had  a  right  to  claim  the  plain- 
tiff as  her  slave,  the  Litter  ought 
not  to  recover  interest   for   the 


money  he  had  paid.  The  lom  is- 
covered  being  under  five  hondrod 
dollars,  costs  allowed  to  neither 
party.  Ik 

6.  Where  seamen  are  discharged  bj 
the  master  before  the  expiration  of 
the  time  specified  in  the  shipping 
articles,  a  right  of  action  for  ihsk 
wages  accrues  inunediately,  and 
they  need  not  wait  until  the  expi* 
ration  of  the  period  for  which  they 
shipped.  TJie  Brig  Cadnm  v. 
Maihews,  229 

6.  The  jurisdiction  of  the  State  courts 
over  federal  causes  is  confined  to 
civU  actions  for  civil  demands^  or 
to  enforce  penal  statutes  Tbey 
have  no  criminal  jurisdiction  over 
offences  exclusively  existing  as  of- 
fences against  the  United  States. 
Steams  ads.  UnUed  StaUs,       300 

7.  Actions  for  penalties  being  fi)aDded 
upon  the  implied  contract  which 
every  person  entera  into  with  the 
State,  to  observe  its  laws,  are  dril 
actions  both  in  form  and  substance 

8.  In  suits  for  penalties  incorred  un- 
der the  act  of  Congress  of  August 
2,  1813,  (L.  of  U.  S.,  Vol  II,  pi 
611,)  giving  a  moiety  to  the  Unit»i 
States  and  the  other  moiety  to  the 
collector  or  informer,  the  State 
courts  have  jurisdiction.  /&• 

9.  The  United  States  are  a  body  cat- 
porate,  having  capacity  to  contract 
and  to  take  and  hold  property,  and 
m  this  respect  stand  upon  the  same 
footing  with  other  corporate  bodies; 
and  if  they  prosecute  their  suits  in 
the  State  courts  and  avail  them- 
selves of  the  State  laws,  such  State 
process  as  they  use  for  the  purpose 
of  enforcing  their  right%  must  be 
subject  to  the  State  bw.  Ik 

10.  Where,  therefore,  one  oommitted 
to  prison  upon  a  judgment  recov- 
ered against  him  as  bail,  in  a  suit 
for  a  penalty,  under  the  act  of 
Congress,  of  August  2,  1813, 
brought  m  a  State  court,  was  dis- 
charged from  imprisonment  under 
a  law  of  the  State,  and  the  defend- 
ant plead  such  discharge  in  bar  of 
an  action  of  debt  brought  by  the 
United  States  on  the  bond  given 
for  the  jaU  liberties,  it  was  held 
that  the  plea  was  good,  and  a  judg- 
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ment  rendered  tipoa  a  demuirer  to 
the  plea  was  reversed.  lb. 

.11.  To  sustain  an  action  of  ejectment^ 
an  averment  of  seizin  is  essential, 
and  it  must  be  alleged  to  have  been 
within  the  time  limited  for  bring- 
ing the  action.  Bockee  v.  Crosf^^ 
432 

12.  The  form  of  action,  the  course  of 
Judicial  proceedings,  and  the  time 
when  the  action  must  be  com- 
menced, are  governed  by  the  lex 
Jbri    NkoUs  ads.  Rogers^  437 

13.  Held,  that  an  action  brought  in 
New  York  on  an  attested  promis- 
sory note  made  in  Massachusetts, 
was  barred  by  the  Statute  of  Limi- 
tations of  the  former,  although  it 
would  not  have  been  by  that  of  the 
latter  State.  Ih. 

14.  In  ejectment,  in  order  to  make 
persons  lessors  in  the  action,  an  in-* 
terest  or  subsisting  title  in  the 
premises  need  not  be  shown.  It  is 
suflBcient  that  the  circumstances  of 
the  plaintilTs  case  require  that  they 
should  be  made  lessors.  Jackson 
ex  dem.  FowUr^  440 

16.  The  bringing  an  action  on  a  judg- 
ment of  this  court,  and  recovering 
and  perfecting  judgment  thereon  in 
anothir  court,  is  no  satis&ction  of 
the  first  judgment  Griswdd  ada 
HiU,  4911 

16.  Where  an  action  is  brought  on  a 
judgment  of  tliis  court,  and  judg- 
ment recovered  thereon  in  another 
court,  if  the  plaintiff  be  entitled  to  , 
continue  in  force  his  judgment  in 
the  latter  court  and  enforce  pay- 
ment thereon,  against  the  future 
acquired  property  of  the  defendant, 
satisfaction  of  the  judgment  of  this 
court,  which  is  the  foundation  of 
the  second  judgment,  will  not  be 
entered  .of  record.  lb, 

Vl,  Where,  in  an  action  of  debt  on  a 
bond,  the  defendant  was  described 
in  the  bond  and  declaration,  as 
"principal  pajrmaster  of  the  Militia 
of  the  State  of  New  York,  which 
have  been,  or  may  be  ordered  into 
the  service  of  the  State  of  New 
York,"  and  the  evidence  was  an 
account  against  him  as  paymaster- 
general  of  the  Now  York  militia; 
it  was  held,  that  the  court  could 
not)  as  matter  of  law,  decide  that 


these  different  descriptions  applied 
to  the  same  officer,  and  tbat^  there- 
fore, the  variance  was  fatal  ITair 
Ud  States  v.  Stafford, 

Ac  Account. 


ACTS  OP  congress: 

1 .  The  84th  section  of  the  act  of  Con- 
gress of  March  2,  1799,  declaring  a 
forfeiture  for  the  entry.in  the  office 
of  the  collector,  by  a  false  denom- 
ination, of  goods,  wares  or  mer- 
chandise, for  the  benefit  of  the 
drawback  or  bounty  on  exporta- 
tion, has  not  been  repealed.  Uni' 
ted  Slates  v.  Eighty-five  Hogshnds 
of  Sugar,  54 

2.  Sugars  entitled  to  drawback  on 
exportation  must  have  been  refined 
in  the  United  States.  lb. 

3.  What  are  refined  sugars  within 
the  meaning  of  the  act  oif  Congress 
and  such  as  entitle  the  claimant  to 
the  drawback  allowed  by  law  upon 
sugars  refined  within  the  United 
States,  and  exported  therefix)m, 
must  be  gathered  from  the  com- 
mercial sense  in  which  the  distin- 
giushing  qualities  and  properties  of 
this  commodity  are  known  and  un- 
derstood, lb, 

4.  The  proviso  to  the  act  which  de- 
clares that  the  forfeiture  shall  not 
be  incurred  if  the  false  denomina- 
tion happened  by  mistake  or  acci- 
dent, is  restricted  to  mistake  oi 
some  matter-of  fact,  and  does  not 
include  mistakes  as  to  the  oonstruo- 
tion  or  application  of  the  law.  lb, 

5.  If  the  entry  was  by  design,  the  le- 
gal consequence  is  that  it  was  done 
to  defraud  the  revenue.  lb. 

6.  The  11th  section  of  the  judkHaiy 
act  confines  the  jm^diction  of  the 
Circuit  Courts  on  the  ground  of 
citizenship  to  cases  where  the  suit 
is  between  a  citizen  of  a  State 
where  the  suit  is  brought  and  a 
citizen  of  another  State;  and  al- 
though the  constitution  gives  a 
broader  extent  to  the  judicial  pow- 
er, the  actual  jurisdiction  of  the 
Circuit  Courts  is  ground  by  the  ja- 
diciaiy  act.    Moffat  y.  /Sotey,    103 

7.  Nor  does  the  subsequent 
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of  the  11th  sectioii,  aB  to  the  de- 
ftodant's  arrest^  &&,  enlarge  the 
Jariadiction.  lb. 

8.  Therefore,  where  a  dtizen  of  New 
Yoik  and  a  citizen  of  Geoi^a  sued 
a  citizeI^of  Maasachosetts,  in  New 
Yoric,  where  he  was  arrested,  it 

I  was  held,  that  the  court  had  not 
jurisdiction.  lb, 

9.  The  1 4th  section  of  the  act  of  14th 
July,  1832,  as  it  stands,  does  not 
declare  any  forfeiture  to  attach  upon 

'  the  mere  want  of  correspondence 
between  the  goods  and  the  efatiy 
as  a  substantive  and  independent 
ground  of  forfeiture.  Untied  States 
V.  Tsn  Cases  of  Shawls^  1 62 

10.  Possibly  there  may  be  an  omis- 
sion of  some  words  by  which  it  was 
intended  to  declare  a  forfeiture  in 
such  case,  but  as  it  is  a  penal  stat- 
ute they  cannot  be  supplied  by  in- 
tendment  lb. 

IL  But  more  probably  it  was  design- 
ed as  an  alteration  of  the  4th  sec- 
tion of  the  act  of  28th  May,  1830, 
by  subjecting  the  artiele  and  not 
the  whole  package  to  forfeiture, 
when  the  package  is  found  to  con- 
tain an  article  not  described  in  the 
invoice.  lb, 

12.  iifid  cannot  be  construed  to  mean 
Of  in  a  penal  statute.  lb, 

13.  Where  there  is  a  misdescription 
of  the  whole  package,  it  is  not  a 
caoae  of  forfeiture  under  that  clause 
of  the  14  th  section  of  the  act  of  14th 
July,  1833,  which  declares  tiiat  if 
any  package  shall  be  ibund  to  con- 
tain any  article  not  entered,  such 
article  shall  be  forfeited.  lb. 

l^  Under  the  act  of  Congress  of  2d 
March,  1821,  regulating  the  entiy 
of  merohandise,  the  master  of  a 
vessel  is  not  the  only  person  bound 
to  deliver  a  manifest  of  merchan- 
dise imported  in  the  vessel  That 
duty  devdves  on  him  who  has  the 
ohairge  and  control  of  the  merchan- 
dise ;  and  for  a  violation  of  the  law 
he  is  subject  to  its  penalty.  Steirtr 
h&m  V.  The  United  States,         168 

16.  And  it  is  not  essential  that  he 
should  be  actually  on  board  the 
vessel  when  it  enters  the  waters  of 
the  United  States.  As,  where  one 
put  goods  belonghig   to  him  on 

.  bosird  a  boa*  in  Oaaada,  and  after 


she  had  proceeded  about  a  mOo 
and  crossed  the  line,  got  on  board 
UmsellJ  and  remained  on  board  on* 
til  bis  goods  were  landed,  he  was 
held  subject  to  the  penal^  for  not 
delivering  the  manifest  IK 

16.  The  act  of  Congress  declares  that 
it  shall  be  the  duty  of  every  penoa 
coming  from  a  foreign  territory,  ad- 
jacent to  the  United  States,  into  the 
United  States,  with  merchandise^ 
to  deliver  the  manliest  The  de- 
claration averred  that  the  defend- 
ant came  from  a  foreign  territory, 
viz.,  from  Montreal,  and  the  evi- 
dence waa^  that  he  did  not  oome 
from  Montreal,  but  from  CaldwelTs 
Manor.  Held,  that  after  judgment, 
the  allegation  under  the  viddieU 
might  be  rejected  as  surplusage.  /6. 

17.  Under  sea  14^  of  the  act  of  Coa- 
gresB  of  July  14th,  1832,  it  is  not  a 
distinct  and  substantive  groond  of 
forfeiture  that  on  the  opening,  Ao, 
of  a  package  of  imported  goods,  &&, 
the  same  are  not  found  to  corre- 
spond with  the  entry  at  the  custom- 
house.  WrighiY,  The  Ufgited States, 

184 

18.  This  oourt,  under  tiie  power  given 
by  the  17th  section  of  the  jud^iaiy 
act  of  1789,  and  the  7th  ftction  of 
the  act  of  1792,  has  authority  to 
make  rules  relative  to  the  signing^ 
filing  and  docketing  of  judgments. 
Such  matters  relate  to  the  practioe 
of  the  court,  which  the  court  msy 
regulate  according  to  its  own  pleas- 
ure^ provided  it  be  not  n^pugnant 
to  the  laws  of  tiie  United  States. 
Nor  has  it  ever  been  understood 
that  such  practice-  could  be  shown 
only  by  written  rulesi  If  it  has 
existed  for  a  series  of  yeara^  it  is  to 
be  presumed  that  it  has  been  estab- 
lished under  the  order  of  the  court. 
Floring  v.  Bayard,  251 

19.  A  regular  docket  of  aQ  judgments 
in  this  court  having  been  kept  fbr 
a  period  of  more  than  thirty*  yean^ 
in  the  manner  required  by  the  act 
of  1787,  to  be  kept  by  the  clerics 
of  the  State  courts,  sudi  unbroken 
practice  is  sufficient  to  warrant  the 
condusion  that  it  was  adopted  by 
order  of  the  court  Jh* 

20.  By  the  Process  Act  of  Congress 
of  1789,  it  is  declared,  that  onta 
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fbrther  pipviaion  is  made,  a&d  ex- 
cept where,  by  that  act,  or  other 
statutes  of  the  Uuited  States,  it  was 
otherwise  provided,  the  farm*  of 
wriia  and  execuiaonsy  except  their 
style,  aod  the  modes  of  proeeu  in 
the  Circuit  aod  District  Courts,  in 
suits  at  common  law,  should  be  the 
same  in  each  State  respectiTsly  as 
were  then  used  or  allowed  in  the 
Supreme  Courts  of  the  eame.  The 
act  of  1792  contains  substantial!/ 
the  same  directions.  lb, 

21.  The  expression,  modes  of  process^ 
used  in  these  acta,  indicate  the  pro- 
gressive course  of  the  business  in  a 
cause  from  its  commencement  to  its 
termination,  and  applies  to  proceed- 
ings which  take  j>lace  after  judg- 
ment as  well  as  before,  down  to  the 
satisfaction  of  the  judgment,  includ- 
ing the  conduct  of  tlie  officer  in  the 
execution  of  the  process;  and  this 
is  to  conform  to  the  law  of  the 
State  as  it  existed  in  September, 
1789.  By  these  acts  Congress 
adopted  both  the  form  and  efeU  of 
execution  as  established  by  the 
State  laws  in  1789.  Ih. 

22.  The  7th  section  of  the  act  of  New 
York,  of  the  19th  of  AprU,  1787,  di- 
rects that  the  execution  shall,  in 
the  first  places  conuaand  the  sheriff 
to  take  the  goods  and  chattels  of 
the  defendant ;  and  if  sufficient  can- 
not be  found,  then  to  make  the  debt 
and  damages  out  of  the  lands  and 
tenements  whereof  the  defendant 
was  seized  on  the  d^y  when  such 
lands  became  liable  to  such  debt, 
which  is  the  day  on  whidi  the  judg- 
ment was  docketed;  and  this  is  its 
effect  which  Congress  adopted  b^ 
the  Process  Acts  of  1789, 1792.  Ih, 

23.  The  act  of  Congress  of  August  2, 
1813,  (L.  U.  &,  Vol  U,  p.  611,) 
giving  to  the  State  courts  Jnrisdio- 
tion  in  certain  specified  cases  of 

,  penalties,  incurred  under  the  laws 
of  the  United  States,  must  be  con- 
sidered pro  tanio  a  repeal  of  the 
Judiciary  Act  of  1789,  whereby  ex- 
clusive original  cognizance  of  the 
same  was  given  to  the  District 
Courts.  Stearns  v.  United  States, 
300 
24  Congress  may  vest  exclusively  m 
the  courts  cf  the  United  States  all 


the  judicial  power  of  the  United 
States ;  and  no  part  of  the  criminal 
jurisdiction  of  the  United  States 
can,  consistently  with  the  constitu- 
tion, be  delegated  to  the  State  tri- 
bunals, lb. 

25.  The  4th  section  of  the  act  of  Con- 
gress of  May  16th,  1820,  prescribing 
the  mode  of  relief  agidnst  a  treas- 
ury warrant  of  distress,  confers  a 
power  upon  the  court,  and  not  upon 
the  judge  as  an  individual  Forlsr 
ad&  diuied  States,  313 

26.  The  provisions  in  the  act  author- 
izing the  peiBon  aggrieved,  by  the 
refusing  or  dissolving  of  an  injunc- 
tion to  appeal,  were  designed  to 
vary  the  rule  of  Chancery  practice 
in  this  respect,  so  as  to  place  the 
party  in  the  same  situation  as  if  a 
final  judgment  had  been  rendered 

agmpflt  him,  Jb, 

27.  The  decision  of  the  district  judge, 
awarding  a  perpetual  injunction 
against  a  treasuxy  warrant  of  dis- 
tress^ is  a  final  decree  within  the 
act  of  CcmgresB  of  March  3, 1803, 
which  allows  an  appeal  from  all 
final  judgments  or  decrees  of  a 
District  Court  to  the  Circuit  Court 

lb, 

28.  The  act  of  Congress  of  April  9tt^ 
1814,  dividing  the  State  of  New 
York  into  two  districts,  intended 
that  the  two  courts  idioukl  stand  in 
relation  to  the  Circuit  Court  pre- 
cisely as  the  single  one  had  pre- 
VMMisly  stood.  Consequently,  the 
District  Court  of  the  Northern  Dis- 
trict is  placed  in  the  same  relation 
to  the  Cirouit  Court  as  that  of  the 
Southern  District,  and  an  appeal 
lies  flrom  it  to  this  court  to  the 
same  extent  lb. 

29.  The  22d  section  of  the  Crimes 
Act  ofMaroh  3d,  1826,  (7  I^  (J.  S. 
401,)  providing  for  the  punishment 
of  aaEttults  with  dangerous  weapons^ 
contemplates  a  misdemeanor  and 
not  a  felony ;  and  in  an  indictment 
under  the  act  for  such  sn  offence, 
it  is  not  neoeasaiy  to  charge  that 
the  assault  was  committed  felo- 
niously, or  with  intent  to  perpe- 
trate a  fUony.  Uniied  SttUai  r. 
GaUaghsr,  447 

3a  Under  the  Constitution  of  the 
United  States  and  aotof  Congtea 
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oC  1.790,  the  judgment  of  a  State 
court  has  the  same  credit^  validity 
and  effect^  in  every  other  court  in 
the  United  States,  which  it  has  in 
the  State  where  it  was  rendered; 
and  whatever  pleas  would  be  good 
to  a  suit  thereon  in  such  State,  and 
none  other,  could  be  pleaded  in  any 
other  court  in  the  United  States. 
Warren  Manf,  Co.  v.  Etna  Ins.  Co., 
^  501 

31.  Under  the  constitution  and  act  of 
Congress,  the  question  of  jurisdic- 

^  tion  remains  open  as  at  common 
Liw.  It  may  therefore  be  shown 
by  proper  evidence,  that  the  court 
rendering  ^e  judgment  had  no  ju- 
risdiction ;  and  the  pleadings  may 
be  so  shaped  as  to  admit  such  evi- 
dence, lb. 

32.  An  American  vessel,  on  her  out- 
ward voyage  to  the  coast  Af  Africa, 
for  the  purpose  of  taking  on  board 
a  caigo  of  slaves,  is,  before  any 
slaves  are  received  on  board,  "  em- 
ployed or  made  use  of^"  within  the 
act  of  Congress  of  May  10th,  1800, 
**in  the  transportation  or  carrying 
of  slaves  from  one  foreign  country 
or  place  to  another. "'  United  Stales 
V.  Catharine,  721 

33.  To  be  employed  in  anything, 
means  not  only  the  act  of  doing  it, 
but  abo  to  be  engaged  to  do  it,  to 
be  under  contract  or  orders  to  do 
it  lb. 

34.  And  if  the  outward  voyage  under 
the  American  character  and  owner- 
ship be  planned  and  undertaken 
with  a  view  and  under  an  arrange- 
ment that  the  ownership  and  na- 
tional character  are  to  be  changed 
on  iho  arrival  of  the  vessel  on  the 
coast  of  Africa,  and  that  she  is  then 
to  be  employed  in  the  transporta- 
tion of  slaves,  she  comes  clearly 
witliin  the  mischief  and  withm  the 
true  intent  and  meaning  of  the  act 
of  Congress.  lb. 

36.  And,  in  such  a  case,  the  confisca- 
.  tion  m  not  limited  to  the  American 
^  interest  held  in  the  vessel  at  the 
time  she  is  engaged  in  the  actual 
transportation  of  slaves.  It  is  not 
the  tiue  construction  of  the  act  that 
the  whole  adventure  must  be  per- 
formed whilst  the  vessel  retains  her 
Anorican  character  and  ownership. 


lite  penalty  18  uBCORed  and  Hie  for- 
feiture attaches  from  the  very  in- 
oeption  of  (he  voyage.  The  venel 
becomes  tainted  with  the  olbooe 
-v^erever  she  may  go,  or  into  what- 
ever hands  di»'may  fiill,  and  the 

^  forfeiture  attaches  upon  all  imeveBts 
concerned.  lb. 

3&  But  a  bona  fide  sale  of  a  voBwJ,  to 
be  delivered  at  any  given  -pHaee  an 
the  coast  of  Africa^  uncoimected 
with  the  ulterior  employment  of 
the  vessel,  and  not  in  aid  of  an  em- 
ployment in  the  traosporttttioii  of 
slaves,  would  not  subject  her  to 
forfeiture  within  the  act  of  Con- 


Design  of. 

37.  The  act  of  Oongress  flecmfn^  to 
authors  and  inventors  the  exstamre 
right  to  their  respective  writings 
and  discoveries,  was  paased  in  exe- 
cution of  the  power  given  by  the 
Constitution  of  the  United  States, 
and  its  object  was  the  promotioii  of 
science  and  the  useful  artSL  -  Cl^ 
Um  V.  Stone,  392 

38.  The  act  is  for  the  encouragement 
of  learning,  and  was  -not  intended 
for  the  encouragement  of  mere  in- 
dustiy,  unconnected  with  letmmg 
and  the  sciences.  Ik 

Construction  of. 

89.  The  fundamental  rule  in  oonstra- 
ing  statutes,  is  to  ascertain  the  in- 
tention of  the  Legisiacore.  It  m 
only  in  statutes  of  doubtful  mean- 
ing that  courts  are  aixthoriied  to 
indulge  conjectures  as  to  the  inten- 
tion of  tbe  Legislature,  or  to  look 
to  consequences  in  the  construction 
of  a  law.  When  the  meaning  is 
plain,  the  act  must  be  carried  into 
effect,  or  oourts  would  be  aasiBning 
legislative  aiHhority.  O^dtn  ¥. 
SUvng,  584 

40.  In  the  construction  of  a  statate, 
every  part  of  it  must  be  viewed  in 
connection  with  the  whoie^  so  as 
to  make  all  the  parts  harmonSae  if 
practicable,  and  give  a  sensttrfe  and 
intelligible  effect  to  eadi;  nor 
should  it  be  presumed  that  tbe  Leg- 
islature meant  that  any  part  of  the 
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utotute  shotiM  be  without  meaziing, 
or  without  force  and  efiect        Ih, 

41.  The  doctrine  held  by  English 
writers  that  the  title  of  an  act  is  no 
part  of  it,  because  added  by  the 
deriE,  does  not  apply  in  the  United 
States,  where  the  L^tslatore  makes 
the  title.  But  even  though  t^e  title 
may  not,  strictly  speaking,  be  a 
part  of  the  act,  yet  it  may  serve  in 
doubtful  cases  to  explain  and  show 
tiie  general  purport  of  the  apt^  and 
the  inducement  which  led  to  its 
enactment  Ih. 

42.  Where,  therefore,  the  title  to  an 
act  of  Congress  directing  moneys 
to  be  paid  out  of  the  treasuiy  to  a 
widow  and  her  children,  was  enti- 
tled "An  Act  for  the  relief  of  the 
widow  and  children  of  B.  "W.  H.," 
and  there  was  nothing  in  the  act 
from  which  a  trust  could  fairly  be 
raised,  nor  any  intimation  that  the 
appropriation  was  intended  for  any 
other  than  their  own  private  bene- 
flty  it  was  held  that  the  moneys 
must  be  considered  as  given  to  the 
widow  and  children  in  their  own 
right,  and  not  as  assets  to  go  to  the 
creditors  of  B.  W.  H.  Ih. 

43.  If  a  statute  admit  of  a  construc- 
tion which  will  give  effect  and  op- 
eration, to  every  part,  it  ought  never 
to  be  so  construed  as  to  draw  after 
it  unnecessary  and  superfluous  pro- 
visions. Ih. 

44*  Upon  the  construction  of  the  fol- 
lowing act  of  Congress^  viz.:  "Be 
it  enacted,  &c,  that  there  be  paid 
after  the  first  day  of  March,  one 
thousand  eight  hundred  and  twen- 
ty-three, out  of  any  moneys  in  the 
treasury  not  otherwise  appropriat- 
ed, to  Kbenezer  Stevens  and  Austin 
L.  Sands,  representatives  of  Rich- 
ardson Sands,  deceased,  to  Robert 
Morris,  surviving  assignee  under  the 
late  United  States  law  of  bankrupt- 
cy, c€  Comfort  Sands,  or  to  whomso- 
ever shall  appear  to  the  Comptroller 
of  the  Treasury  to  be  entitled  to  his 
share,  and  to  Joshua  Sands,  the  sum 
of  twenty-two  thousand  nine  hun- 
dred and  seventy-eight  dollars,  in 
full  satis&ction  of  their  claim  upon 
the  United  States,  under  an  award 
of  referees  in  favor  of  ttiem  and  oth- 
•R^  dated  at  New  Yorlc,  on  the 


twenty-fifth  of  October,  one  tiiou- 
sand  seven  hundred  and  eighty- 
seven,  and  the  contracts  therein  re- 
ferred to,  one-third  part  of  which 
sum  is  to  be  paid  to  each  of  the  said 
Bichardson,  Comfort  and  Joshua 
Sands,  or  to  their  legal  representa- 
tives as  above  mentioned.  Provided^ 
that  before  such  payment  each  of 
the  said  parties  shall  relinquish  to 
the  United  States  all  further  claim 
against  them  on  account  of  said 
award,  and  the  several  contracts 
upon  which  that  awurd  was  found- . 
ed."  It  was  held,  that  Comfort 
Sands  could  not  be  entitled  in  his 
own  right  to  any  part  of  the  money 
mentioned  in  the  act ;  and  senib.^ 
as  there  was  nothing  to  prevent  a 
suit's  being  maintained  in  the  name 
of  any  one  who  was  legally  enti- 
tled, it  was  unnecessary  to  use  his 
name  to  enforce  the  rights  of  oth- 
ers. Sanda  v.  Ddafidd^  409 
45.  Conflict  of  opinion  as  to  the  con- 
struction of  the  constitution  and 
act  of  Congress  relative  to  the  force 
and  efifect  of  judgments  rendered 
in  the  several  States.  Warren 
Manf.  Co.  v.  Etna  Ins.  Oo.^        601 


ACTS  OP  NEW  YORK. 

1.  The  act  of  New  York  of  1824,  im- 
posing penalties  for  neglectmg  to 
report  passengers  brought  from  for- 
eign countries  into  the  port  of  New 
York,  contemplates  two  distinct  o^ 
fences:  the  one  where  the  vessel 
comes  directly  fh>m  the  foreign 
countnr  to  New  York,  or  circuit- 
ously,  having  touched  at  some  other 
port  in  the  United  States ;  the  other, 
where  the  passengers  have  been 
landed  at  some  other  place,'  or  put 
on  board  some  other  vessel,  with 
the  intention  of  proceeding  to  the 
city  of  New  York ;  and  a  count  em- 
bracing the  whole  of  the  first  branch 
of  the  act  is  not  in  the  alternative. 
MUm^  ads.  MayoTj  dtc.,  of  New 
York,  429 

2.  The  foregoing  law  is  not  unconsti- 
tutional It  relates  to  the  internal 
police  of  the  State,  and  is,  therefore, 
properly  within  the  scope  of  State 
legislation.    Neither  does  it  con- 
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fliet  intfa  anyezifltiivMiorCoii- 
lb. 


definition^  and 


A 


ADIOKALTT. 

1«  If  a  charter  party  emiyraoes  stipula- 
tions merely  of  a  personal  mi^ure, 
having  no  relation  to  a  maritime 
service  in  the  safe  carrying  and  de- 
livery of  the  cargo,  courts  of  admi- 
rality  have  not  jurisdiction  to  aiford 
relief  for  a  breach  of  such  part  of 
the  contract  AOferU  v.  The  Brig 
Virginia,  116 

2.  Still  less  have  they  jurisdiction 
where  such  stipulations  are  con- 
tained in  aa  instrument  distinct 
from  the  charter  party.  '  lb. 

d.  Hie  owner  of  a  vessel  under  char- 
ts for  the  West  Indies  and  a  mar- 
ket^  agreed  by  letter  that  if  a  cer- 
tain-price could  not  be  obtained  at 
a  designated  port,  the  vessel  should 
proceed  to  anotiier;  which  agree- 
ment he  violated.  Held,  that  ad- 
miralty had  not  jurisdiction  of  fixe 
case.  lb. 

i.  If  a  court  of  admiralty  has  cogni-~ 
zance  of  the  principal  thing,  it  has 
also  of  the  incident^  though  that  in- 
cident would  not  of  itself  and  if  it 
stood  alone,  be  within  the  admiral- 
ty Jurisdiction.  Therefore,  in  the 
case  of  a  piratical  taking,  the  court 
may  have  Jurisdiction,  although  the 
retaking  was  upon  land.  And  for 
the  same  reason,  goods  taken  by 
pirates  and  sold  upon  land,  may  be 
recovered  from  the  vendee,  by  suit 
in  the  admiralty.  Jktviaon  v.  Seal' 
Mna,  324 

6.  The  oomraon  admiraltjr  Jurisdiction 
extends  to  all  things  done  super 
iUium  mare.  Jchnaon  v.  Jhoenty- 
one  Bake,  ,  601 

6.  The  prize  Jurisdiction  embraces  the 
whole  question  of  prise,  unrestrwn- 
ed  by  the  kwality  of  the  capture; 
and  takes  cognizance  of  all  captures 
no  matter  where  made,  if  made  <u 
prize.  The  validity  of  the  c^xture 
depends  on  the  '^jus  belH,"  as  de- 
termined by  the  law  of  nations. 
The  effect  and  ultimate  direction 
of  the  forfeiture,  depends  on  the 
rights  ipsanted  by  the  terms  of  the 
I  eiqplained  by  l^gal 


ADVANCBi 

An  aawgnment  of  ^  property  giTea 
to  secure  advances  already  medo, 
and  which  may  be  made,  is  valid  as 
to  all  advances  except  soch  as  are 
mader  after  the  liens  of  third  pe^ 
sons  have  intervened.  UwkdSUta 
Y.Lenox,  180 


AaKNT. 

1.  The  United  States  are  not  haand 
by  the  declarations  and  represeotBr 
tions  of  their  agent,  unless  it  ctosriy 
appears  that  tiie  agent  was  acting 
within  the  scope  of  his  aathori^, 
and  was  empowered  in  his  capaoitf 
as  agent  to  make  tiie  dedanUkn. 
The  OnUed  States  v.  Martin,      68 

2.  The  answer,  in  Chancery,  ■  of  an 
agent,  is  not  evidence  a^tnst  his 
principal ;  neither  are  his  adaus- 
sions  in  pais;  unless  they  are  a  part 
of  ihe  res  gesta.  /& 

3.  The  representations  of  an  a^t  in 
d(Mng  an  act  within  the  scope  of  bis 
authority,  is  evidence  agabst  the 
principal,  and  is  as  binding  oa  the 
prindpal  as  the  act  itself;  but  the 
representations  most  aooompanj 
the  act,  and  the  principal  is  not 
bound  by  them  at  any  other  time. 

A 
i.  Where  the  United  States  were  the 
hcMers  of  a  bill  of  exchange,  aod 
their  agent  in  New  York  was  di- 
rected by  a  letter  from  the  Secretap 
ry  of  the  Treasury,  dated  at  Wa^ 
ington,  Dec  7,  1814,  endosiDg  the 
protest  for  non-acceptanoe,  with 
directions  to  give  notice  thered[  to 
the  drawer  and  endorsers  residing 
in  New  York,  and  the  agent  n- . 
ceived  the  letter  on  Saturday  the 
10th  of  Dea,  betwe^  11  and  13 
o'clock,  and  notice  of  tiie  dishoaor 
of  the  bill  was  given  by  him  on 
Monday  the  12tii ;  it  was  held,  that 
the  drawer  was  discharged  by  the 
negligenoe  of  the  holders.  M» 
Statee  v.  Barker,  ^ 

ft.  TlM  rule  that  each  party  htf  » 
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entire  day  after  that  on  which  he- 
is  infonned  of  the  dishonor  of  a  bill, 
to  give  notice  to  the  party  to  whom 
he  looks  for  payment,  applies  to  a 
party  who  has  an  interest  in  the 
bill,  and  not  to  an  agent  employed 
by  such  party  to  give  the  notice. 
Jb. 

6.  Where  A.  and  B.  purchased  the 
ship  S.  and  her  cargo,  on  account 
of  themselves,  and  0.  and,  D.,  in 
equal  third  parts,  and  it  was  agreed 
between  the  parties  that  G.  should 
go  as  master  and  supercargo,  the 
outward  cargo  to  be  consigned  to 

C,  and  A.  and  B.  made  all  the  ad- 
vances both  for  ship  and  caigo,  and 
were  constituted  the  agents  Mid 
factors  in  New  York  for  the  seve- 
ral parties,  and  the  return  cargo  was 
to  be  consigned  to  them  for  sale  on 
account  of  the  concern.  Held,  that 
A.  and  B.,  so  far  as  related  to  the 
interest  or  share  of  D.,  must  be  con- 
sidered his  agents  or  lUctors,  and 
that  they  had  a  right  to  retain  out 
of  his  sliare  of  the  proceeds  of  the 
adventure,  for  their  advances  and 
disbursements  in  his  behalC  De 
Wolf  V.  Howland,  356 

7.  Held,  however,  that  as  A.  and  B. 
were  not  acting  in  the  character  of 
general  fiictors,  but  were  consti- 
tuted such  under  the  particular  ar^ 
raugement  in  relation  to  this  ad- 
venture, that  their  Hen  must  be 
limited  to  their  advancements  for 

D.  on  account  of  the  outward  oar- 
jp^  and  not  for  the  general  balance 
of  their  account  against  him.     lb. 


AGEEEMKNT. 

L  Where  a  declaration  on  a  q>ecial 
agreement,  which  was,  that  one  G., 
who  had  been  arrested  in  the  city 
oi  New  York,  upon  certain  prom- 
issory notes  made  by  a  firm  in  the 
State  of  Alabama,  in  which  he  was 
a  partner,  to  L.  Jb  B.  of  Boston,  in 
oonsideration  that  pkuntifib  would 
discharge  him  from  that  arrest,  un- 
dertook and  promised  that  he  would 
Ibrthwith  proceed  to  Boston  and 
call  on  L.  &  B^  and  offer  such  pay- 
ment and  satis&ction  to  them  as  he 
could  acoompliab,  and  in  case  his 


offeiiwas  not  satis&ctoiy  to  them,  ' 
that  he  would  surrender  his  person 
to  any  suit  'which  1.  &  B.  might 
'  institute  against  liim  within  three 
weeks  from  the  date  of  the  agree- 
ment, and  acknowledge  service  in 
the  same,  and  the  defendants,  fbr 
the  same  consideration,  bound 
themselves  to  the  plaintiffs  that 
the  said  G.  should  well  and  truly 
accomplish  the  conditions  of  said 
agreement,  and  in  case  of  neglect 
on  the  part  of  the  said  G.,  within 
thirty  days  to  perform,'  .to  enter  - 
bail  for  the  said  G.'s  personal  ap- 
pearance at  the  suit  of  L  &  B. ;  it 
was  held  on  demurrer,  that  before 
G.  could  be  charged  with  having 
violated  his  ajgreement  by  not  sur- 
rendering himself  it  must  be 
averred  that  L.  A  B.  had  instituted 
a  suit  against  him,  and  that  if  the 
declaration  had  contained  an  aver- 
ment to  that  effect,  plaintifib  would 
not  be  entitled  to  recover  the 
amount  of  the  notes  without  a  fur- 
ther allegation  as  to  their  damnifi- 
cation.    Gill  V.  Slebbins,  417 

2.  The  nature,  vaUdity  and  construc- 
tion of  contracts  are  governed  by 
the  lex  loci;  tlie  form  of  action,^  the  * 
course  of  judicial  proceedings,  and 
the  time  when  the  action  must  be 
commenced,  by  the  katfori,  NiooUa 
ads.  BogerSf  437 

Ibr  the  Sale  of  LantL 

3.  Where  complete  justice  can  be 
done,  Ck)urt8  of  Equity  will  pro- 
tect an  equitable  right  against  a 
strict  technical  legal  right.  There- 
fore, though  a  judgment  obtained 
subsequent  to  a  contract  for  the 
sale  of  land,  m  a  strict  legal  view 
of  the  case,  becomes  a  lien  on  the 
land,  yet  if  justice  can  be  done 
both  to  the  judgment-creditor  and 
the  purchaser,  equity  will  control 
the  effect  of  the  judgment  so  as  to 
protect  the  equitable  right    Lane 

V.  Jjudtow,  591     , 

4.  The  view  which  Courts  of  Equity 
take  of  agreements  to  sell  land  is^ 
that  the  seller  beoomea  a  trustee 
£>r  the  purchaser,  lb, 

6.  A  viUid  contract  for  the  sale  of 
land,  bona  fide,  made  for  a  valuable 


res' 
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oODBideration,  veste  tlio  equitable 
interest  .in  tiio  vendeo  from  the 
time  of  the  executicm  of  the  con- 
tract, although  the  money  is  not 
paid  at  that  time ;  and  a  judgment 
obtained  bj  a  third  person  against 
the  vendor  between  the  time  of 
the  making  of  the  contract  and  the 
pajrment  of  the  money,  cannot  im- 
pair or  defeat  the  equitable  interest 
thus  acquired  by  the  vendee.    lb. 

6.  Where  a  valid  agreement  for  the 
Bale  of  lands  had  been  made  be- 
tween 'A.  and  B.,  and  A.  had  taken 
possession  of  the  land  and  made 
valuable  improvements  thereon, 
but  before  any  part  of  the  consid- 
leration-money  had  been  paid  or 
deed  executed,  C.  obtained  a  judg- 

.  ment  against  B. ;  upon  a  bill  filed 
by  A.,  to  obtain  an  injunction  to 
restrain  C.  from  proceeding  to  ob- 
tain satisfaction  of  his  judgment,  it 
was  held,  that  as  the  purchase- 
money  had'  not  been  paid,  and  it 
did  not  appear  but  that  the  sale 
was  for  the  full  value  of  the  land, 
and  the  judgment-creditor  would, 
therefore,  be  equally  benefited  by 
taking  the  purchase-money,  as  he 
would  be  by  executing  the  judg- 
ment, upon  A.'s  paying  into  court 
the  purchase-money  and  interest, 
he  would  be  entitled  to  protection 
against  the  judgment,  and  a  per- 
petual injunction  was  granted  ao- 
cording^y.  lb. 

See  Conirad — Lcmd. 


ALIEN  ENEMY. 

1.  As  soon  as  war  is  declared,  all  the 
property  of  the  enemy  or  his  sub- 
jects, wherever  found,  whether  on 
the  land  or  on  the  water,  is  lawful 
prize.    Johnson  v.  Twenty-one  Baies^ 

601 

2.  Whether  the  confiscation  of  ene- 
mies* goods  in  the  country  at  the 
commencement  of  hostilities,  if  not 
protected  by  treaty,  would  bo 
deemed  a  violation  of  the  law  of 
nations.     Qu/(Ere.  lb. 

3.  As  a  general  rule,  and  in  the  ab- 
sence of  special  compact,  no  effects 
belonging  to  an  alien  enemy  are, 


by  the  law  of  nations,  under  &o 
safeguard  of  the  public  faith,  except 
such  as  are  under  particular  ci> 
cumstances  within  the  country  at 
the  commencement  of  hostili^ 

;6. 
4  Whether  not  only  the  property, 
but  the  owner,  tbe  claimant,  most 
not  have  been  within  the  country 
•before  the  war,  to  entitle  either  to 
governmental  protection.    Qmn. 

lb. 

5.  Whether  a  citizen  or  subject  of 
one  belligerent  can,  stridi  jwii, 
withdraw  anything  from  the  tern- 
tories  of  the  other.     Quasre.     Ik 

6.  If  the  claimants  in  a  prize  cause 
be  admitted  or  prove  to  be  aliea 
enemies,  they  must  be  presumed  to 
be  in  the  ordinary  and  usual  sta- 
tion of  alien  enemies,  to  wit,  in 
their  own  country,  at  all  eyents 
out  of  this.  Johnson  v.  f  Atrtea 
Baks,  639 

*l.  An  alien  enemy  not  here  under 
letters  of  safe  conduct,  or  under 
the  protection  of  the  government 
cannot  sue  in  the  common  law 
courts.  Ik 


AME5JDMENT. 

Amendments  in  a  case  rest  is  the 
sound  discretion  of  the  court  vfaera 
the  proceedings  are  pending,  and 
the  order  of  the  court  in  this  ^^ 
spect  cannot  be  called  in  questioD 
in  the  appellate  court.  Brown  t. 
The  Brig  Cadmus,  6W 


ANSWEK. 

1 .  In  the  State  courts  in  Connectico^ 
an  answer  in  Chancery  stands  (m 
the  same  footing  as  a  plea,  and  is 
not  evidence  unless  the  campUdn- 
ant  seeks  a  disclosure  by  an  appeal 
to  the  conscience  of  the  defendant 
Fomeroy  v.  Manin,  4^6 

2.  In  Chancery  proceedings  in  the 
courts  of  the  United  States,  when 
the  answer  la  responsive  to  allega- 
tioiis  in  the  bill,  it  is  considered  as 
evidence,  and  must  be  rebutted  by 
something  more  than  simply  the 
testimouy  of  one  witness.  I^ 
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APPEAL. 

1.  Th9  4th  section  of  the  act  of  Oon- 
gre8s<^  May  15,  1820,  prescribing 
the  mode  of  relief  against  a  treas- 
jxry  warrant  of  distress,  confers  a 
power  upon  the  ooart>  and  not 
apon  the  Judge  as  an  individual 
I\)riar  ada.  United  SUUes,  313 

S.  The  provisions  in  the  act  author- 
izing the  person  aggrieved,  by  the 
refusing  or  dissolving  of  an  injunc- 
tion to  appeal,  were  designed  to 
vary  the  rule  of  Chancery  praotioe 
ixk  this  respect,  so  as  to  place  the 
party  in  the  same  situation  as  if  a 
final  judgment  had  been  rendered 
against  him.  lb, 

8.  The  decision  of  the  district  judge, 
awarding  a  perpetual  injunction 
against  a  treasury  warrant  of  dis- 
tiessi  is  a  final  decree  within  the 
act  of  Congress  of  March  3d,  1803, 
which  allows  an  appeal  from  all 
final  judgments  or  decrees  of  a 
DJstriot  Court  to  the  Circuit  Court 
lb, 

4  The  act  of  Congress  of  April  9th, 

•  1814,dividingtheStateofNewYork 
into  two  districts,  intended  that  the 
two  courts  should  stand  in  relation 
to  the  Circuit  Court  precisely  as  the 
single  one  had  previously  stood. 
Consequently,  the  District  Court 
of  the  Northern  District  is  placed 
in  the  same  relation  to  the  Circuit 
Court  as  that  of  the  Southern 
District^nd  an  appeal  lies  from  it 
to  this  court  to  the  same  extent  lb. 

5.  Amendments  in  a  case  rest  in  the 
sound  discretion  of  the  court  where 
the  proceedings  are  pending,  and 
the  order  of  the  court  in  this  re- 
spect cannot  be  called  in  question 
in  the  appellate  court  Brown  v. 
The  Brig  Oadmus,  564 

6L  Where  the  master  of  a  vessel 
loaned  to  the  owner  two  hundred 
dollars^  which  it  was  agreed  the 
master  should  take  out  of  the  first 
earnings  of  the  vessel,  a  libel  filed 
in  the  District  Court  to  enforce  the 
payment  of  the  two  hundred  dol- 
umB,  was  dismissed  for  the  want  of 
an  allegation  that  the  two  hundred 
dollars  had  not  been  paid  out  of 
the  earnings  of  the  vessel ;  held, 
on  appeal,  that  such  allegation  was 
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aaneoQsmy,  it  being  sabstetildlj 
contained  in  the  general  allegation 
that  the  whole  of  the  two  hundred 
dollars  was  still  duo  and  unpaid. 

ARREST. 
Of  Fu^mte  SUmea. 

1.  The  act  of  Congress  empowering 
persons  claiming  the  services  of  a 
fogitive  slave,  to  seize  or  arrest  him 
and  take  him  before  a  ihagistrate, 
^^  makes  no  provision  lor  the  is- 
suing of  any  process  for  the  purpose 
of  authorizing  such  arrest ;  and  it 
has  never  been  the  practice,  under 
that  law,  to  issue  any  such  process. 
In  Ihe  maOer  of  Martinf  348 

2.  When  the  alleged  fugitive  is 
brought  before  the  magistrate,  the 
latter  acquires  jurisdiction  of  the 
case,  and  authority  to  proceed  with 
the  inquiry,  whether  tiie  person  so 
seized  and  brought  before  him  doth, 
under  the  laws  of  the  State  from 
which  he  fied,  owe  service  or  labor 
to  tibe  person  clauninghhim.       Jb, 

3.  While  such  exammation  is  pend- 
ing, the  party  is  in  the  oustody  of 
the  law,  and  the  magistrate  has 
authority  to  imprison  him  for  safo 
keeping.  And  during  such  exam- 
ination, process  issuing  out  of  this 
court  ti>  an  United  States  oi&cer  to 
take  the  alleged  fugitive  from  the 
custody  of  the  State  officer,  would 
be  illegal  lb, 

4  The  writ  de  komine  rephgiomdo^ 
though  nearly  obsolete,  is  a  com* 
men  law  proceeding^  applicable  to 
a  trial  of  the  questk>n  of  slavery.  lb, 

6.  The  act  of  Congress  rolativa  to  tiie 
reclamation  of  fugitive  slaves^  is 
constitutional  and  valid.  lb, 

6.  The  object  of  the  inquiry  before  the 
magistrate  is  only  for  the  purpose 
of  sanctionmg  the  seizure  or  arrest 
and  authorizhig  the  removal  of  the 
fugitive  to  the  State  from  which  he 
fled,  and  does  not  contemplate  a 
trial  on  the  merits.  Ik, 


ASSAULT. 

The  22d  notion  of  the  Grimes  Aot  of 
49 


no 
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MsRdi  3,  1835,  0  L.  U.  a  4»1,) 
pnmdmg  for  the  paniahmeiit  of 
asBKilts  with  dangerous  wMpona^ 
ODUtompIates  a  mlademeairor  and 
'  not  ft  feionj ;  and  in  an  indictment 
under  the  act  for  such  an  offence, 
it  is  not  neoessaiy  to  charge  that 
the  assault  was  committed  feloni- 
oualj,  or  with  intent  to  perpetrate 
a  felony.  United  States  v.  Gal- 
447 


ASSIGNMBNT. 

An  assignment  of  property  given  to 
secure  advances  already  msMie,  and 
which  may  be  inade^  is  valid  as  to 
all  advances  except  anch  as  are 
made  after  the  liens  of  third  per- 
sons have  intervened  UmUed^atea 
T.  ZemOf  180 

AUTHOBS  AND  INVSNTOBa 

L  The  act  of  Congress  securing  to 
antfaors  and  inventors  the  exclusive 
r^t  to  their  respect  writings  and 
disooveries^  was  passed  in  execu- 
tion of  the  power  given  by  the 
Constitution  of  tiie  United  States, 
and  its  ol^ect  was  the  promotion  of 
soienoeandtiiensefblarta.  Olay- 
UmY.Skme,  382 

%,  The  act  is  fibr  the  enoGoragement 
ef  learning^  and  was  not  intended 
fat  the  enooomgement  df  mere  in* 
dnstzy,  unoooaiscted  with  lesaing 
and  the  sciences.  lb, 

X  A  newspaper  or  price-eorrani  is 
not  sBoh  a  pobUoation  as  fiUk  nn* 
dsr  th»  piotection  of  the  copyright 
kw.  lb. 


BAIL. 

IMsj  17  «he  plamtiff  fiir  a  period  of 

-  five  yean,  to  eali  on  tiie  officer  fbr 

bail,  wQl  he  snob  kuka  on  the  part 

of  the  plaintiff  as  to  exonerate  the 

officer.    Gmv.BamOL  464 


BILL 

J^  Specific  JP^firmanee, 

1.  On  a  bill  for  specific  performaooe^ 
the  rule  of  courts  of  equity  is,  that 
the  agreement  should  be  oertaiii, 
lair  and  jnst  in  all  its  parts,  and 
that  all  the  material  parts  should  be 
known  to  both  parties;  and  if  any 
of  these  ingredients  be  wanting  in 
the  case,  A  decree  will  be  refused. 
Botomr.  Wakrs,  1 

2.  The  contract  of  which  specific  per* 
ibrmanoe  is  sougH  o*^^  ^  ^1 
to  be  proved^  but  the  terms  of  it 
should  be  so  precise  tiiat  neither 
party  could  reasonably  misQnde^ 
stand  them ;  and  if  it  be  vagne  or 
uncertain,  a  court  of  equity  mil  sot 
exercise  its  extraordinary  joriadic- 
tion  to  enforce  it,  but  leara  tiie 
party  to  his  legal  remedy.       l^- 

3.  Nor  will  it  compel  a  q)edficpe^ 
fbrmance  where  the  ooatract  is  a 
hard  or  unreasonable  baigain,  or 
where  there  has  been  any  sort  of 
surprise  which  rendem  itonfiyrto 
call  ior  an  execution  of  it       /^ 

4»  There  is  a  very  important  distisfr 
tion  running  through  the  caBflS  be- 
tween ordering  a  contract -to  be 
rescinded  and  decreeing  a  specific 
piMformanoe ;  and  the  latter  Imd 
of  relief  is  often  denied  even  where 
the  circumstances  are  not  soffideat* 
ly  strong  to  induce  the  court  to  re- 
quire tiie  oonUact  to  1>^^^P' 

&  Although  a  party  oontractiog 
thcougb  an  agent^  being  ignoiai^ 
of  iaets  with  which  his  ig«^^]"|*J 
acquainted,  may  yet  have  boand 
himself  at  law,  U  does  not  follow 
that  a  spedflc  perfonnanoe  weald 
be  decreed  if  there  was  dearly  M^ 
a  mistake  or  misapprehension  as  ta 
tile  subject-matter  of  the  contract 
as  to  randec  it  uijuat  or  inequitatie 
to  enfi)rce  it  ^ 


BILL  OF  DISCOTEBT. 

Where  A.  and  B.  purchased  the^P 
&  and  her  oacgov  on  account  « 
themselves,  and  0.  and  D.  ia  eqoal 
third  parta»aad  it  was  acrasd  bt- 


ifrsBZ, 


m 


tween  the  parties  that  C.  should  go 
as  master  and  supercargo,  the  oat- 
ward  cai^  to  be  conagned  to  0., 
and  A.  and  B.  made  all  the  ad- 
yanccs,  both  for  ship  and  cai^go,  and 
'  vrere  constituted  the  agents  and 
fectors  in  New  York  for  the  several 
parties,  and  the  return  cargo  was 
to  be  consigned  to  them  for  sale  on 
account  of  the  concern ;  and  A.  and 
B.  drew  a  bill  of  exchange  on  D. 
for  their  advances,  which  was  ac- 
cepted bj  D.  but  not  paid;  and 
subsequently  to  the  acceptance  of 
the  bill,  but  befbre  it  fell  due,  D., 
having  &iled,  transferred  his  inter- 
est in  the  ship  and  cargo  then  at 
flea,  to  £.,  for  a  pre-existing  debt, 
K.  having  filed  a  bill  for  a  discovery 
and  account  of  the  proceeds  of  the 
cargo,  one-third  Of  which  he  claim- 
ed under  D. ;  H  was  held,  thai  he 
had  no  superior  equity  upon  which 
be  oould  rest  his  daim  to  overreaeh 
tiie  lien  of  A.  and  B.  DeWo^Y. 
Mowland,  356 


Bin.  O^  EXCHANGE. 

1.  Where  the  United  States  were  the 
holders  of  a  bill  of  exchange,  and 
their  agent  in  New  York  was  di- 
nBcted  by  a  letter  from  the  Secreta- 
ry of  the  Treasury,  dated  at  Wash- 
ington, Dec.  7,  1814,  enclosing  the 
protest  for  non-acceptance,  with  di- 
rections to  give  notice  thereof  to 
the  drawer  and  endorsers  residing 
in  New  York,  and  tho  agent  i«- 
ceived  the  letter  on  Satunlaythe 
10th  of  Dec.,  between.  11  and  12 
o'dook,  and  notice  of  the  disbonor 
of  the  Mil  was  given  by  l^m  on 
Monday  the  12th;  itw«aheld,1iiat 
the  drawer  was  disdiaiged  by  the 
negligence  of  the  holdera  VhHed 
atatea  v.  Bcerhar,  840 

2.  The  rule  that  eadi  party  has  an 
entire  day  after  that  on  which  he  is 
ii^bnned  of  the  diahoner  of  ftbill, 
to  give  notice  to  the  party  to  whom 
he  looks  for  payment,  i4>plieeto  a 
party  who  has  an  interest  in  the 
DiH,  and  not  to  an  agent  employed 
by  ssoh  party  to  give  the  notice. 

S.  Whtfo  A.  and  B.  pinebased  the 


ship  S.  and  her  cargo^  on  aooooil  of 
themselves,  and  C.  and  D.,  in  ectaal 
third  parts,  and  it  was  agreed  be- 
tween the  parties  that  C.  shonid  go 
as  master  and  supercargo,  the  oat- 
ward  cargo  to  be  consigned  to  C, 
and  A.  and  B.  made  all  the  ad- 
vances both  for  ship  and  cai^go^  and  ^ 
were  constituted  the  agents  and 
fiiotors  in  New  York  for  the  several 
'  parties,  and  the  return  cargo  was 
to  be  consigned  to  them  for  sale  on 
account  of  the  concern ;  and  A.  and 
B.  drew  a  bill  of  exchange  on  D. 
for  their  advances,  which  was  ao-> 
oepted  by  D.  but  not  paid;  and, 
subsequently  to  the  acoeptanoo  of 
the  bill,  bat  befbre  it  feU  doe,  O., 
having  Iklled,  transferred  his  infer- 
est  in  the  ship  and  cargo  then  at 
sea^  to  B^  for  a  pre-eztsiing  debt. 
Held,  that  the  bill  drawn  on  D., 
by  A.  and  BL,  was  not  a  waiver  of 
their  lien  on  the  proceeds  of  the 
cargo,  especially  as  K  had  notice 
of  their  daim.  De  Wclf  v.  JSbae- 
Imnd,  896 

BOND. 

1.  The  defendant  gave  a  bond  as 
surety  for  apoetnnster,  eonditioned 
tot  the  feithftil  discharge  of  his  ds- 
ties,  and  that  he  sh^ld  pay  ow 
all'  moneys  which  shoold  come  to 
his  hands  for  postages  to  the  Fost- 
master-GenenU.  Afterwards^  tiie 
postmaster  oontiannig  in  ofllv^ 
another  bond,  with  diflEbrent  sms- 
ties,  was  taken  with  the  same  eoa- 
dltion.  At  the  time  of  tiie  taking 
of  the  second  bond,  a  balance  was 
dt^e  fh>m  the  postmaster  for  post- 
ages ;  but  payments  were  subse- 
ipuscsQiy  made  by  bin,  and  credited 
in  his  general  aooonat,  sufflcius^lo 
fj^^'^gl1wh  it.  In  an  actUm.  •gft^wf^ 
the  snreties  on  the  first  bond  fer 
postages  not  paid  over,  it  was  hM 
that  their  Uablltty  did  not  cease 
opon  the  giving  of  the  second  bemi 
fbr  defenlto  therdalter  inouired. 
That  the  second  bond  was  not  a 
sabstitiite  for  or  extinguishmenlff 
the  flis^  bat  additional  seoarity; 
and  that  equity  would  consider  the 
two  seto  of  sareties  as  jointly  ve- 
sponalUe  ibr  deiaalte  oocurring  s(f* 


m 


INDEX. 


'  ter  the  gmng  of  the  seoond  bond. 
P^tmaster-Oeneral  y.  Munger^  189 
t.  Acta  of  Congren  had  been  passed 
sabeequently  to  the  giving  of  the 
bond  increasing  the  mtes  of  postage, 
and,  conseqaentij,  the  responsibil- 
ity of  the  surettesL  But  it  was  held 
that  as  the  nndertaking  of  the  sure- 
ties was  general  that  all  postages 
should  be  paid  oyer,  and  referred  to 
J  no  particular  act  explaining  or  lim- 
'  iting  the  rate  of  postage,  and  was 
not  taken  under  any  law  defining 
Its  extent  and  operation,  the  sure- 
.  ties  were  not  dischaiged.  It  would 
have  been  otherwise  had  the  acts 
of  Congress  enlarged  the  powers  of 
the  postmaster,  or  superadded  any 
new  duties  whereby  he  was  made 
the  receiver  of  other  moneys  than 
for  postages,  lb. 


OAPTUEBS. 

The  prize  Jurisdiction  embraces  the 
whole  question  of  prize,  unrestrain- 
ed by  the  locality  of  the  capture; 
and  takes  cognizance  of  all  cap- 
tures, no  matter  where  made,  if 
made  as  prize.  The  validity  of  the 
capture  depends  on  the  ^''fus  hdU^^^ 
as  determined  by  the  law  of  nationa 
The  effect  and  ultimate  direction  of 
the  forfeiture,  depends  on  the  rights 
•  granted  by  the  terms  of  the  com- 
mission as  explained  by  legal  defi- 
nitions, and  recognized  by  univer- 
sal usage.  Johnson  v.  Twenty-one 
Bdleo,  601 


CHART. 

1.'  The  natural  objects  ftom  which  a 
ellart  is  made,  being  open  to  the 
examination  of  all,  a  copyright  can- 
not subsist  in  a  chart  as  a  general 
subject    Blunt  Y.  Patten,  397 

2.  A  right  in  such  a  subject  is  vio- 
i     lated  only  when  another  copies  fh>m 

the  chart  of  him  who  has  secured 
the  copyright,  and  thereby  avaQs 
himsell'  of  his  labor  and  skill.     lb. 

3.  In  all  such  cases,  it  is  a  proper 
question  for  a  juiy  whether  the  one 
is  a  copy  of  the  other  or  not.  And 
If  there  is  some  small  varianoe)  it 


would  be  a  proper  salject  of  b* 
quiiy  whether  the  alteration  weie 
not  merely  colorable.  Ih. 

4.  If  it  is  doubtful  whether  or  not 
there  has  been  an  infnngemeiik,  in 
injunction  will  not  be  granted  in 
the  first  instance;  but  a  trial  at  law 
wiU  be  dbected.  B, 


CHARTBR  PARTY. 

1.  If  a  charter  party  embraces  stips- 
lations  merely  oi  a  personal  natore^ 
having  no  relation  to  a  maritime 
dervice  in  the  safe  carrying  and  da- 
liveiy  of  the  cargo,  courts  of  adini- 
ndty  have  not  jurisdiction  to  aftfi 
relief  ibr  a  breach  of  such  part  rf 
the  contract  AlberU  v.  Brig  Vk- 
gMa,  11& 

2.  Btill  less  have  they  jurisdictioB 
where  such  stipulations  are  ooo* 
tained  in  an  instrument  distiiNt 
from  the  charter  party.  ^ 

3.  The  owner  of  a  vessel  under  clus- 
ter for  the  West  Indies  and  a  ma^ 
ket,  agreed  by  letter  tbatif  actr 
tain  price  ooold  not  be  obtained  at 
a  designated  port,  the  vessri  flhoold 
proceed  to  another;  which  agree- 
ment he  viokted.  Held,  that  adr 
miralty  had  not  jurisdiction  of  the 


CIRCUIT  COURT. 

1.  The  nth  section  of  the  judiciary 
act  confines  the  jurisdiction  of  the 
Circuit  Courts  on  the  ground  of  cit- 
izenship tg  cases  where  the  suit  is 
between  a  citizen  of  a  State  whew 
the  suit  is  brought  and  a  citizen  of 
another  State;  and  althongh  the 
constitution  gives  a  broader  exteot 
to  the  judicial  power,  the  actual  ju- 
risdiction of  the  Circuit  Courts  is 
ground  by  the  judiciary  act  ifi/- 
fiU  V.  iSbfey,  103 

2.  Nor  does  the  subsequent  diansaa 
of  the  11th  section  as  to  the  de- 
fendant's arrest^  Ac,  enlarge  ttw 
jurisdiction.  •■**• 

3.  Therefore,  where  a  citizen  of  Neir 
York  and  a  citizen  of  Georgia  soed 
a  citizen  of  Massachusetts,  in  Nev 
York,  where  he  was  arrested,  It 
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v«8  held,  that  the  oonrt  had  not  ju- 
Tiadiction.  lb, 

4.  This  oourt,  under  the  power  giYen 
by  the  1 7th  section  of  the  jndiciaiy 
act  of  1789,  and  the  7th  section  of 
the  act  of  1792,  has  authority  to 
make  rules  relatiye  to  the  signing, 
filing  and  docketing  of  judgments. 
Such  matters  relate  to  the  practice 
of  the  court,  which  the  oourt  may 
regulate  according  to  its  own  pleas- 
ure, provided  it  be  oot  repugnant 
to  the  laws  of  the  United  States. 
Nor  has  it  ever  been  understood 
that  such  practice  could  be  shown 
only  by  written  rules.  If  it  has 
existed  for  a  series  of  yeara^  it  is  to 
be  presumed  that  it  hak  been  estab- 
lished under  the  order  of  the  courL 
Koning  v.  Bayard,  251 

5.  A  regular  docket  of  all  judgments 
in  this  court  having  been  kept  for 

.  a  period  of  more  than  thirty  years, 
in  the  manner  required  by  the  act 
of  1787,  to  be  kept  by  the  clerks  of 
the  State  courts,  such  unbroken 
practice  is  sufficient  to  warrant  the 
.  conclusion  that  it  was  adopted  by 
order  of  the  court  lb. 

e.  By  the  Process  Act  of  Congress  of 
1789,  it  is  declared,  that  until  fur- 
ther provision  is  made,  and  except 
where,  by  that  act,  or  other  statutes 
of  the  United  States,  it  was  other- 
wise provided,  the  forms  of  writs 
and  ezseuiions,  except  their  style, 
and  th9  modes  of  process  in  the  Oir- 
.cuit  and  District  Courts,  in  suits  at 
common  law,  should  be  the  same 
in  e£tch  State  respectively  as  were 
then  used  or  allowed  in  the  Su- 
preme Courts  of  the  same.  The 
act  of  1792  contains  substantially 
the  same  directions.  lb. 

7.  The  lien  created  by  judgments  in 
the  Circuit  Courts  of  the  United 
States  upon  land,  and  the  mode  of 
proceedmg  to  obtain  satisfaction  of 
the  judgments^  are  regulated  by  the 
State  laws.  Jk 


CITIZENSHIP. 

L  The  11th  section  of  the  judiciary 
act  confines  the  jurisdiction  of  the 
Circuit  Courts  on  the  ground  of 
citizenship  to  cases  whore  the  suit 


is  between  a  citizen  of  a  State 
where  the  suit  is  brought  and  • 
citizen  of  another  State;  and  al- 
though the  constitution  gives  a 
broader  extent  to  the  judicial 
power,  the  actual  jurisdiction  of 
the  Circuit  Courts  is  ground  by  the 
judiciary  act    MoffiU  v.  S(^,  103 

2.  Nor  does  the  subsequent  daoaes 
of  the  11th  section  as  to  the  defend- ' 
ant's  arrest,  &c.,  enlarge  the  juris- 
diction. Jb. 

3.  Therefore,  where  a  dtizen  of  New 
York  and  a  citizen  of  Greorgia  sued 
a  citizen  of  Massachusetts,  in  New 
York,  where  he  was  arrested  it 
was  held,  that  the  oourt  had  not 
jurisdiction.  Jh. 


coDiom 

The  testator  devised  his  estate^  real 
and  personal,  to  his  two  sons  and 
three  daughters,  their  heirs  and  a3* 
signs  forever,  share  and  share  alike, 
as  tenants  in  common,  and  in  case 
any  of  liis  daughters  died  without 
leaving  lawful  issua  of  their  bodies^ 
the  share  of  such  daughter  was  to 
belong  to  his  surviving  children  in 
fee  simple.  One  of  the  daughters 
having  died  in  the  lifetime  of  the 
testator,  he  made  a  codicil  to  his 
will  by  which  he  devised  in  fee  to 
his  grand-daughter,  the  only  child 
of  h^  deceased  daughter,  the  part, 
share  and  proportion  of  his  estate 
which  he  had  devised  to  her  moth- 
er, and  then  added :  "  But  in  case 
my  said  grand-daughter  should  die 
without  lawful  issue  of  her  body 
then  living,  then  and  in  such  case  I 
give,  devise  and  bequeath,  the  part 
share  and  proportion  of  my  estate 
hereinbefore  devised  to  her,  to  and 
among  my  surviving  children  m 
their  lawful  represeniaUveSf  short 
and  share  alike.''  Held,  that  this 
was  a  good  executory  devise,  de- 
pending upon  the  contingency  of 
the  grand-daughter  dying  widiout 
lawful  issue  at  the  time  of  her 
death,  and  that  this  event  having 
occurred,  the  executory  devise  took 
eflfect;  that  the  executory  deviseee 
named  and  intended,  were  8u6h  of 
his  children  as  should  be  then  tt?- 
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ing,  and  the  children  of  such  as 
iriMnild  be  dead;  and  that  aU  the 
children  of  the  teetator  having  died 
without  leaving  issno,  except  the 
oldest  son,  the  children  of  the  ktter 
became  .the  ezecutoiy  devisees^ 
fifaare  and  share  alike,  as  tenants  in 
common.  Jack9on  ex  dem.  £1^  y. 
JDp,  366 

I  COMMON  LAW. 

t.  At  common  law,  joint  partners  maj 
sustain  an  action  of  aooount  against 
each  other  ivhen  the  proceeds  of  the 
partnership  bosiness  ha>ve  been  re- 
ceived by  one  of  the  partners^  and 
he  refuses  to  account  for  the  same. 
But  this  action  has  ahnost  totally 
fiilleVi  into  disuse ;  a  bill  in  equity 
being  a  mere  convenient  and  suita- 
ble proceeding  for  the  settlement  of 
fortnership  acooant&  jS^moTi^  Carl' 
.  tMik  Oo,Y,  KeweU,  26*7 

t.  This  action  could  be  sustained 
wunst  a  balif^  a  receiver,  a  guar- 
dian in  socage,  as  w^  as  against  a 
puioerwho  had  received  moneys 
belonging  t^the  partnership^  and 
soused  to  account.  But  as  it  lay 
only  on  the  ground  that  money,  or 
its  equivaleirt,  had  oome^  to  the 
bands  of  the  defendant  to  be  ao- 
eonnted  for,  it  could  not  be  main- 
tained against  a  dormant  partner 
who  receives  nothing,  and  has, 
therefore,  no  account  to  render. 
Jh. 


CONDinON. 

I.  At  common  law,  nothing  that  lies 
in  action,  entry  or  re-enky,  can  be 
granted  over;  and,  therefore,  no 
grantee  or  assignee  of  a  reversion, 
can  take  advantage  of  a  re-entry 
by  force  of  a  condition  broken. 
Foopte  of  Vermont  v.  Society  for  the 
Pri^^aqoiMm  of  (he  Gospdf         546 

t.  Any  one  may  perform  a  condition 
who  has  an  interest  in  i^  or  in 
Ihe  land  whereto  it  is  annexed ;  and 
if  a  time  to  perfonn  be  appomted, 
the  purchaser  may  perform.      Ih. 

i.  When  a  condition  is  once  perfonn- 
•4  it  is  thenceforth  entirely  gone, 
■nd  the  thing  to  whidi  it  was  be- 


fore 

and  wholly  unoonditiofiaL  /)i 
4.  Where  the  grant  to  which  tiMooi- 
ditkm  bfc^en  wis  snaexed,  was 
originally  made  by  the  Britiafa  goT- 
emment,  and  the  title  of  the  State 
grew  out  of  the  ooosequenoeB  of  the 
Bevdotion,  and  the  foi&itare  wn 
incurred  before  the  State  bad  vaj 
interest  in  the  land,  it  wss  beld, 
that  the  performance  of  the  ooodi- 
tion  by  the  town  according  to  the 
terms  of  the  (mgfaial  giant,  solm- 
qnent  to  the  grant  vade  to  the 
towrU  by  the  State,  saved  the  bt- 
foitura,  a 


OONGBESS. 


J\nmcf, 

1.  Oongreas  may  revoke  sad  extm- 
gttidi  the  concurrent  jorisdietkni  of 
the  State  tribunals  m  eveiycaiein 
which  the  subject^natter  eaa  ood- 
stitutionally  be  made  oogmuUe  in 
the  federal  courta  Butwithootin 
'  express  provision  to  the  oooto«7, 
the  St^  courts  will  retakscon- 
euirent  jurisdiction  in  sH  cmb 
where  they  had  junsdiction  ongb* 
ally  over  the  subJect-niattCT  It  ^ 
however,  optional  with  tbe  8tit» 
courts  to  exercisd  such  jonsdictkn 
ornot  Steams Bda.  UnUei 8lak8, 
300 

a.  The  State  courtsare  not  vnbax 
tribunals  in  the  sense  of  tbe  ooosb- 
tutlon.  GongresB  cannot,  therefore, 
oon^l  them  to  entertain  jaiisdie- 
tk>n  m  any  case;  but  leaves  them 
to  consult  their  own  dut|r  ^'^'"^  ^^ 
cwn  State  authority  and  otganiza- 
tion.  I^ 

Oonsk-ucUan  {^(keAdscf, 

3.  The  act  of  CongreSB  of  Angoat  S, 
•  1813,  (L.  U.  Sl,  ToL  U,  p  611.) 
givii^  to  the  State  coorts  jutebO' 
tion  m  cextain  cqpedfled  caees  of 
penalties,  hiouired  under  the  ls«> 
of  the  United  Stated^  must  be  cod- 
sidered  pro  lania  a  repeal  of  tbe 
Judldaiy  Act  of  1789,  wberebjr 
exclusive  original  cognissDce  of 
the  same  was  given  to  tbe  Pis- 
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toidk  Okymte.    iSbornt  tdi.  CTjistei 
iS^dioi^  300 

4k.  OcDgran  may  vest  exdoavely  in 
the  courts  of  tlie  United  States  all 
the  judicial  power  of  the  United 
States;  and  no  part  of  the  criminal 
juriadictionof  the  United  States  can, 
ooosistently  with  the  constitution, 
be  delegated  to  the  State  tribnnalBL 
/ft. 

€•  Upon  the  ooostrocttoa  of  the  fol- 
lowing act  of  Congress,  vis.:  **  Be 
it  enacted,  ke^  tbik  there  be  paid 
after  the  first  day  of  Maich,  one 
thousand  eight  hundred  and  twen- 
ty-three, out  of  any  moneys  in  the* 
treasury  not  otherwise  appropriated, 
to  Ebcnezcr  Stevens  and  Austin 
L.  Sands,  repreaentatiyes  of  Rich- 
ardson Sand^  deceased,  to  Robert 
Moiris,  surviving  asaignoe  under 
the  late  United  States  law  of  bank- 
ruptcy, of  Comfort  Sands,  or  to 
whomsoever  shail  appear  to  the 
Comptroller  of  the  lYeasuiy  to  be 
tetitled  to  his  sliar^,  and  to  Joshua 
Sands,  the  sum  of  twenty-two  thou- 
sand nme  hundred  and  seventy- 
eight  dollars,  in  fttU  satisiiMStion  of 
their  claim  upon  the  United  States, 
under  an  award  of  referees  in  iavor 
of  them  and  others,  dated  at  New 
York,  on  the  twenty-lifih  of  Goto- 
ba^  one  thousand  seven  himdred 
and  eigl^y-sev«n,  and  the  contracts 
therein  refexred  to,  one-third  part 
of  whioh  sum  is  to  be  paid  to  each 
of  the  said  Richardson,  Comfort  and 
Joshua  Sands,  or  to  their  legal  rep- 
resentatives as  above  ment«>ned. 
JProvidedf  that  before  such  payment 
each  of  the  said  parties  shall  relin- 
quish to  the  United  States  all  fur- 
ther claim  against  them  on  account 
of  said  awai^  and  the  several  con- 
tracts upon  which  that  award  was 
founded."  It  was  held,  that  Com- 
fort Saods  could  not  be  entitled  in 
his  own  right  to  any  part  of  the 
money  mentioned  in  the  act ;  and 
mmb.,  as  there  was  nothmg  to  pre- 
vent a  sttii*s  being  maintained  in 
the  name  of  any  one  who  was  le- 
gally entitled,  it  was  unnecesBaiy 
to  nse  his  name  to  enforce  the 
rights  of  others  Sands  v.  Ma- 
fiM,  409 


CQHSnTOTEQN  OF  THB  UNITBD 
STATBa 

1.  Prior  to  the  adoption  of  the  Con- 
federation and  the  Constitution  of 
the  United  States,  the  several 
States  were  considered  entirely  in- 
dependent of  each  other,  and  judg- 
ments recovered  in  their  lespeddve 
courts  were  foreign  judgments  in 
every  respect,  as  in  any  separate 
andrndependentgovemmeot;  and 
whatever  ohanffes  now  exist  in  this 
respect,  must  oe  sought  for  In  the 
Constitution  and  laws  of  tlio  United 
States.  Warren  Manf,  Co,  v.  £tna 
Iw.  C(k,  501 

2.  Conflict  of  opinion  as  to  the  oon- 
struotioa  of  the  constitutioa  and  act 
of  Congress  relative  to  the  foroe 
and  effect  of  judgments  rendered 
in  the  sevefal  States.  /ft. 

3.  Under  the  Constitution  of  the 
United  States  and  act  of  Con- 
gxeas  of  1790,  the  judgment  of  a 
State  court  has  the  same  credit^ 
validity  and  effect,  in  every  other 
court  in  the  United  States,  which 
it  has  in  the  State  where  it  was 
rendered;  and  whatever  pleat 
would  be  good  to  a  suit  thereon  ui 
such  State,  and'none  other,  could  be 
pleaded  in  any  other  court  in  the 
United  States.  /ft. 

4.  Under  the  constitution  and  act  of 
Congress,  the  question  of  jurisdio- 
tion  remains  open  as  at  common 
law.  It  may  therefore  bo  shown 
by  proper  evidence,  that  the  court 
rendering  the  judgment  bad  no  ju- 
risdiction; and  the  pleadings  may 
be  BO  shaped  as  to  admit  such  evi- 
denoe.  /ft. 

5.  The  provision  in  the  Constitution 
of  the  United  States,  that  the  oitl- 
zona  of  each  State  shall  be  entitled 
to  all  the  privileges  and  immunitaes 
of  dtissens  in  the  several  States, 
does  not  i^ply  to  corporations ;  and 
bodies  corporate  have  no  right  to 
establish  themselves  or  transaot, 
business  in  a  State  other^vise  thanj 
aocording  to  the  laws  of  that  State! 
regulating  theur  conduct  /ft. 

CONSTITUnON  ALITY  OF  LAWa 
1.  !rhc  act  of  Congress  lehrtive  to  tho 


TT6 


INDBZ. 


iMfaunAtioa  of  fui^tiYe  slaves,  is 
oonstitutional  and  valid,  in  (he 
MaUer  of  Martin,  348 

3.  The  act  of  New  Yoric  of  1824»  im- 
posing  penalties  for  neglecting  to 
report  passongers  brought  from  for- 
eign countries  into  the  port  of  Nevr 
York,  is  not  unoonstitntionaL  It 
relates  to  the  internal  police  of  the 
State,  and  la,  therefore,  properlj 
within  the  scope  of  State  leguda- 
tion.  Neither  does  it  conflict  with 
any  existing  act  of  Gongress.  JtfS- 
fM  ads.  MayoTf  dac^  of  New  Torkj 

429 
8.  The  act  of  New  York  of  1788,  de- 
claring that  after  the  year  1800  no 
action  for  the  recovery  of  lands 
shall  be  maintained  unless  on  a 
seizin  or  poasession  within  twenty- 
five  years  next  before  such  action 
brought,  is  valid  even  if  applied  to 
a  seizin  existing  at  the  time  the 
law  was  passed,  and  in  such  case, 
where  the  demandant  counted  on 
the  seizin  of  his  ancestor  within 
sixty  years  then  last  past^  it  was 
held  that  the  count  was  bad.  Bockee 
V.  Crosby,  432 

4.  Statutes  ought  not  to  have  a  re- 
trospective effect.  As  a  general 
rule,  when  no  time  is  fixed,  they 
take  effect  from  date.  They  can- 
not, by  any  fiction  or  relation,  have 
any  effect  before  they  are  actually 
passed.  Warren  Manf.  Co.  v.  Etna 
Ins,  Co,,  601 

5.  Where,  therefore,  the  law  under 
which  a  suit  was  brought  on  a  pol- 
icy of  insurance,  was  passed  in 
Mardi,  1835;  the  loss  for  which 
judgment  was  obtained  occurred  in 
January,  1834;  the  policy  expired 
in  October  of  the  same  year,  and 
the  suit  was  commenced  in  April, 
1835 ;  it  was  held,  that  the  law  in 
its  application  to  the  proceedings 
and  judgment  was  retrospective, 
and  Uierefore  a  nullity.  Ih, 


CONTEACT. 

Mwre,  VdUdity  and  Construction  of. 

1.  The  nature,  validity  and  constrao- 
tion  of  contracts  are  governed  by 
the  lex  loci;  the  form  of  action,  the 


courqe  of  judicial  prooeedingi^  nd 
the  time  when  the  action  most  be 
commenced,  by  the  lex  fori,  IHeeSk 
ads.  Rogers,  43T 


Vpoi^  Implied  Bnmite. 

2.  One  held  in  slaveiy  abroad,  sod 
who  becomes  free  by  being  broogbt 
into  the  United  States,  in  violatiQB 
of  the  acts  of  Congress,  and  afte^ 
wards  remains  in  the  serrice  of  his 
previous  oWner,  cannot  reoovir  • 
compensation  for  such  service  upon 
an  implied  promise,  but  only  upon 
an  express  promise  to  pay.  Cmor 
nee  v.  McQueen,  109 

3.  But  if  under  an  agreement  to  pm> 
chase  his  fireedom  after  his  amral 
in  this  country,  he  has  paid  money 
to  his  previous  owner  for  that  par* 
pose^  he  may  recover  huk  neh 
money  as  having  been  paid  with- 
out conaideratioii.  I^ 

4.  The  plaintlfi;  when  bioaght  isto 
this  country,  was  eleven  yean  of 
age,  and  remained  in  the  serrioeof 
his  previous  owner,  theddeadan^ 
untU  he  was  ■'  yea«  of 
age ;  at  the  age  of  twenty-fiTe  hs 
made  an  agreement  to  purohase  his 
freedom,  and  paid  three  hundred 
and  twenty-five  dollars  towards  it 
Held,  that  he  could  recover  back 
the  money,  but  not  for  his  aefrices 
rendered  after  he  was  twenty-ona 
years  of  age.  ^^ 

6.  But  held,  that  as  this  was  ao  eqd- 
table  action,  and  as  the  money  wis 
paid  by  the  plaintiff  and  receim 
by  the  defendant,  under  the  im- 
pression and  belief  that  the  defisod- 
ant  faadarigbt  todaimthe  plaiatin 
as  her  slave,  the  latter  ought  not  to 
recover  interest  for  the  moaey  he 
had  paid.  -»*• 

Cf  Insurance, 

6.  All  (acts  material  to  the  lisk. 
known  to  the  assured  and  not  to 
the  underwriter,  and  which  may 
infiuence  the  laUeras  to  taking  the 
risk  on  the  rate  of  premium,  murt 
be  fuUy  and  in  good  iaith  disctoaed 
when  the  policy  is  effected.  &(^ 
ley  V.  Protection  Ins,  Co.,  8* 
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t^  Bat  this  rale  does  not  apply  where 
tile  oonoealment  is  ae  to  a  matter 

.  which!  is  covered  by  a  warranty, 
expreas  or  implied.  lb, 

8.  I^  however,  a  misrepresentation  of 
&ot8  respecting  such  matter  is 
made  in  answer  to  inquiries,  it  will 
avoid  the  policy— for  the  contract 
of  insurance  is  one  c^  good  faith. 

Jb. 

9.  And  if  such  misrepresentation  is 
voluntarily  made,  without  being 
drawn  forth  by  inquiries,'  it  will 
have  the  same  eflfect — for  the  fUse 
infi)rmation  may  have  prevented 
the  inquiry.  Jb. 

10.  As  where  the  insured  volunteered 
a  representation,  which  was  un- 
true, as  to  the  age  of  the  vessel, 
and  her  standing  on  the  books  of 
Insurance  companies  in  a  distant 
dty,  it  was  held,  that  although 
such  representation  related  to  the 
seaworthiness  of  the  vessel,  of 
which  there  was  an  implied  war- 
ranty, yet,  if  material,  that  it  would 
avoid  the  policy.  lb, 

11.  Where  the  policy  described  the 
voyage  as  ftom  Ocrocoke  to  St 
Bartholomew's  or  81  Themas,  and 
at  and  from  thence  to  Tobasco,  it 
was  held,  that  it  did  not  authorize 
the  assured 'to  go  to  both  ports,  but 
to  either,  at  his  election ;  and  that, 
having  first  stopped  at  St.  Barthol- 
omew's, and  afterwards  proceeded 
to  St  Thomas,  it  was  a  deviatioa 

lb. 

1 2.  Such  a  departure  from  the  voyage 
will  not  be  a  deviation,  if  shown  to 

*  be  a  usage;  for  usages  of  trade 
are  supposed  to  be  known  to  un- 
derwritere^  and  are  impliedly  made 
part  of  the  contract;  but  the  usage 
should  be  so  certain  and  uniform 
as  to  warrant  the  presumption  that 
it  is  generally  known  aa  the  law  of 
the  trade.  lb. 

Under  Charier  JPariy, 

13.  If  a  charter  party  embraces  stipu- 
lations merely  of  a  personal  nature, 
having  no  relation  to  a  maritime 
service  in  the  safe  canymg  and  de- 
livery of  the  cargo,  courts  of  admi- 
ralty have  not  jurisdiction  to  afford 
relief  for  a  breach  of  such  part  of 


the  contract    AJberH  v.  The  Brig 
Vhrgifria,  116 

14.  Still  less  have  they  jurisdiction 
where  such  stipulations  are  con- 
tained in  an  instrument  distinct 
from  the  charter  party.  lb. 

15.  The  owner  of  a  vessel  under 
charter  for  the  West  Indies  and  a 
market,  agreed  by  letter  that  if  a 
certain  price  could  not  be  obtained 
at  a- designated  port,  the  vessel 
should  proceed  to  another ;  which 
agreement  he  violated.  Held,  that 
admiralty  had  not  jurisdiction  of 
the  case.  lb. 

Jurisdiction  of  Court  to  Enforce 

16.  The  fact  that  the  subject-matter 
of  a  contract  sought  to  be  enforced 
is  a  patent-righ^  does  not  per  m 
give  the  courts  of  the  United  States 
jurisdiction ;  and  a  bill  filed  for  the 
specific  perfonnance  of  such  a  con- 
tract, must  contain  averments  to 
show  that  the  court  has  jurisdio- 
tion.    BurtT,  Gregoryi  426 

specific  JPerformance  of 

17.  On  a  bill  for  specific  performance, 
the  rule  of  courts  of  equity  is,  that 
the  agreement  should  be  certain,  * 
lair  and  just  in  all  its  parts,  and 
that  all  the  material  parts  should 
be  known  to  botli  parties ;  and  if 
any  of  these  ingredients  be  want- 
ing in  the  case,  a  decree  will  l^e  re- 
fused.   JBowen  v.  Waters^  1 

18.  The  contract  of  which  epedflc 
performance  is  sought,  ought  not 
only  to  be  proved,  but  the  terms  of 
it  should  be  so  precise  that  neither 
party  could  reasonably  misunder- 
stand them ;  and  if  it  be  vague  or 
uncertain,  a  court  of  equity  will  not 
exercise  its  extraordinary  jurisdic- 
tion to  enforce  it  but  leave  the 
IMirty  to  his  legal  remedy.         lb, 

19.  Nor  will  it  compel  a  specific  per- 
formance where  the  contract  is  a 
hard  or  unreasonable  bargam,  or 
where  there  has  been  any  sort  of 
surprise  which  renders  it  unfidr  to 
call  for  an  execution  of  it         Jb, 

20.  There  is  a  very  important  dis- 
tinction running  through  the  cases 
between  ordering  a  contract  to  be 
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reodsded  and  decreeing  ft  spedflo 
performanoe ;  and  ibe  latter  kind 
of  raHel'  is  often  denied  even  where 
the  circumstaQeeB  are  not  anlfi- 
cientlj  strong  to  induce  the  court 
to  require  the  contract  to  be  given 
ap.  lb. 

21.  Although  a  party  contracting 
through  an  agent,  being  ignorant 
of  &c(B  with  which  his  agent  was 
acquainted,  may  yet  have  bound 

,  btmsolf  at  law,  it  does  not  ibliow 
that  a  spedflc  peiformaooe  would 

,  be  decreed  if  there  was  clearly 
such  a  mistake  or  misapprehension 
as  to  the  subject-matter  of  the 
contract  as  to  rmder  it  unjust  or 
inequitable  to  enforce  it  lb. 

See  AQBBSKEirr. 


COPYRIGHT. 

1.  A  Uteraiy  production  to  be  the 
subject  of  copyright,  need  not  be  a 
book  in  the  common  and  ordinary 
acceptation  of  the  term ;  a  volume 
written  or  printed,  made  up  of  sev- 
eral sheets  and  bound  together.  It 
may  be  printed  on  one  slieet^  as  the 
words  of  a  song,  or  the  music  ao- 
oompanying  it     Clayton  v.  SUme^ 

382 

2.  The  act  of  Cbngress  securing  to 
authors  and  inventors  the  exclusive 
right  to  their  respective  writings 
and  discoveries,  was  passed  in  ex- 
ecution of  the  power  given  by  the 
CkmstituUon  of  the  United  States, 
and  its  object  was  the  promotion  of 
science  and  tlie  usefiil  art&        lb. 

8.  The  act  is  for  the  encouragement 
of  learning,  and  was  not  intended 
for  the  encouragement  of  mere  in- 
dustry, unconnected  with  learning 
and  the  sciences.  lb. 

4.  A  newspaper  or  price-current  is 
not  such  a  publication  as  flills  un- 
der the  |H*otection  of  the  copyright 
law.  lb. 

6.  The  natural  objects  from  which  a 
chart  is  made,  being  open  to  the 
examination  of  all,  a  copyright  can- 
not subsist  in  a  chart  as  a  general 
subject    Blunt  v.  PaUen^  397 

6.  A  rigjit  in  such  a  subject  is  viola- 
ted only  wh^i  another  oopiea  team 


Ih*  «bai«  of  him  who  hn  flsamd 
the  copyright  and  thaceby  anils 
himself  of  his  labor  and  skiH.    Jh. 

t.  In-all  such  caaes^  it  is  afroper 
question  fbe  a  jury  whether  the  one 
is  a  copy  of  the  other  ornot  And 
if  there  is  some  smaU  varisaee,  it 
would  be  a  proper  subject  of  in- 
quiry whether  the  altenUknwere 
not  merely  colorable.  Ih. 

&  If  it  is  doubtful  whether  or  not 
there  has  been  an  infnngemeDt,  an 
injunction  will  not  be  gnrntodin 
the  first  instance ;-  but  a  tml  it 
law  wiU  be  directed.  Ik 


OOEPORATION& 

The  proviinon  in  tiie  ConstltiitioB 
of  the  United  States,  that  the  citi- 
cons  of  each  State  fdiall  be  entitled 
to  all  the  privileges  and  ifflmonties 
of  dtusens  in  the  ssversl  8trte^ 
does  not  apply  to  corporatioos; 
and  bodies  oorponte  have  no  ligbt 
to  establish  themselves  or  trsnaMt 
business  in  a  State  otherwise  tbsn 
according  to  the  laws  of  that  Stite 
regulating  tfaeir  conduct  Warm 
Mmf.  Co.  V.  Etna  Ine.  Co.,      Ml 


OOUBT. 

Jwriedidion  cf. 

1.  Jurisdiction  of  the  court  is  ndther 
given  nor  ousted  by  the  relative 
situation  of  the  parties  concerned 
in  interest,  but  by  the  relative  sito- 
ation  of  the  parties  named  oo  the 
record;   and  in  all  cases  iriiero 

"  jurisdiction  depends  on  the  part7> 
it  is  the  party  named  in  the  record. 
OUy.  Stdfbnii,  417 

2.  To  give  the  ooort  jurisdictbn,  ail 
the  parties  must  be  capi^ble  of  so- 
ing ;  and  the  record  most  sbow^  rf* 
flraoatively  that  the  court  has  joris- 
diction.  Anderson  v.  Jackson  ex 
dem.  Bell,  ^ 

Duty  of. 

3.  It  is  the  duty  of  the  court  to  watch 
oyer  and  protect  the  rights  of  sea- 
men; and  although  they  should  be 
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Wd  flliricti7  to  the  gteel  and  lead- 
iBg  ol;^ect8  of  tb^r  oontracto^  yet, 
-wbei^  mioor  and  Icsb  impoctant 
8tipula(ioas  are  drawn  in  queetion, 
it  ought  to  apply  to  them  very  lib- 
eral and  equitable  oonaiderations. 
The  Brig  Cadmus  v.  MaOum^    229 

SdC  OOUATS  OF  THE  UKIIXD  STATES 

Circuit  Court;    District 
Court;  Statb  Coub!t& 


COURTS  OF  THB  UNITED 
STATJSa. 

JwrtadkHon  tf, 

1.  Gongreas  may  vest  exdoairely  in 
tibe  courts  (^  the  United  States  all 
the  judicial  power  of  the  United 
States ;  and  no  part  of  the  criminal 
jurisdiction  of  the  United  States 
can,  consistently  with  the  constitu- 
tion, be  deleg^ed  to  the  State  tri- 
bonals.  Steams  ads.  UnUed  SkUes, 
300 

PracUceof. 

^  The  courts  of  the  United  States 
are  not  governed  or  controlled  by 
the  practice  of  the  State  courts,  un- 
less adopted  by  some  law  of  the 
United  States,  or  by  some  rule  of 
court  made  m  purBuanoe  of  an  act 
of  Congress.  Pomeray  Y.-Jfanirif 
4*76 

3.  The  Supreme  Court  of  the  United 
States  has,  under  authority  of  an 
act  of  Congress  adopted  certain 
rules  of  practice  for  the  Courts  of 
Equity  of  the  United  States;  one 
of  which  is,  that  In  all  cases  where 
the  rules  prescribed  by  the  Supreme 
Court,  or  by  the  Circuit  Court,  do 
not  apply,  the  practice  of  the  Cir- 
cuit Courts  shall  be  regulated  by 
the  practice  of  the  Hi^  Court  of 
Chancery  in  England.  Jh. 

4,  In  Chancery  proceedings  in  the 
courts  of  the  United  States,  when 
the  answer  is  responsive  to  allega- 
tions in  the  bill,  it  is  conadered  as 
evidence,  and  must  be  i^butted  by 
something  more  than  simply  the 

'   testimony  of  one  witness.  lb, 

6.  The  courts  of  the  United  States 

idways  apply  the  Statute  of  Limita- 


tions of  the  State  where  the  eourt 
fiita,  and  adopt  the.  same  roles  in 
regard  to  it  as  prevail  in  the  oourts 
of  the  State.    JfteoOa  ads.  Sogers, 

iSpeCiRCurr Court;  District Goubt. 


COVENAirr. 

In  covenant,  when  several  breadies 
are  assigned,  some  of  which  are 
suffloient  and  others  not,  the  de- 
fendsnt  should  only  demur  to  such 
as  are  bad;  and  if  he  demur  to  the 
whole  dedamtion,  judgment  must 
be  given  against  him.  GiUY.SUih 
bma,  417 


CREDITOBS. 

1.  An  aasigimient  of  property  given 
to  secure  advanoee  already  made, 
and  which  may  be  made,  is  valid 
as  to  all  advances  except  txach  as 
are  made  aQ^er  the  liens  of  third 
persons  have  intervened.  United 
SkOee  v.  Lmooi,  180 

2.  Where  A.  B.  ft  C.  were  copartners, 
and  A.,  without  the  knowledge  of 
either  of  the  other  partners,  drew 
funds  from  the  concern  while  acting 
as  the  agent  of  D.,  which  funds  he 
Aimished  to  D. ;  it  was  held,  that  a 
deed  of  certain  property  of  lea 
value  than  the  funds  so  i\uiii8hed 
to  D.,  subeequentiy  made  by  D., 
while  in  foiling  health,  to  fi^  recit- 
ing as  the  consideration  thereof 
the  indebtedness  of  A.  to  B.  ft  C, 
which  D.  assumed,  was  valid  as 
against  the  creditora  of  D.,  and  that 
the  books  of  the  partnership  were 
admissible  to  show  how  the  ac- 
counts stood  as  between  the  part- 
ners.   Pomerey  v.  Jfoata,         476 

3.  Held,  also,  that  B.  ft  C.  were  not 
oreditorsof  D.,butof  A.;  and  that, 
therefore,  the  deed  was  not  void 
under  the  statute  of  Connectiout  of 
1828,  relative  to  conveyances  in  « 
trust  for  creditors.  Ih, 

4  Held,  fhrther,  that  the  deed  could 
not  be  considered  in  trust  for  the 
<sreditors  of  the  grantor  within  the 
statute  of  Oonneotioutk  but  rather 


780 


INDEX. 


an  indemnity  in  tiie  natore  of  a 
mortgage,  or  a  power  ooupled  with 
an  interest  whereby  the  grantee 
was  authorized  to  sell  the  property 
oonveyed,  and  to  retain  and  pay 
what  was  owing  by  A.  to  B.  ft  0., 
and  to  pay  over  the  surplus,  if  any, 
to  the  grantor  or  his  legal  repre- 
sentatives, lb, 
6.  Recovery,  when  applied  to  debts 
I      or  demands,  means  recovery  by 
'      process  and  course  of  law.    Jones 
V.  Walker,                                  688 

6.  The  judicial  acts  of  one  nation  are 
to  be  respected  by  another,  and  are 
conclusive  on  the  subjects  of  the 
other,  relative  to  all  matters  within 
the  national  jurisdiction.  But  in 
order  to  render  them  conclusive,  it 
is  further  necessary  that  they  should 
be  matters  cognizable  by  the  court, 
"and  fairly  decided.  lb. 

7.  The  claim  of  creditors  which  ex- 
isted prior  to  the  American  Bevo- 
lution,  were  not  destroyed  by  the 
dissolulion  of  the  government,  al- 
though the  judicial  means  of  oom- 
pellmg  payment  in  this  country 
were  for  the  time  lost  lb, 

8.  A  debtor  cannot  voluntarily  trans- 
fer his  obligation  to  pay  to  a  third 
person  without  the  consent  of  his 
creditor;  and  whenever  he  does  it^ 
the  validity  of  the  transfer  must  de- 
pend on  the  event  of  his  creditor's 

•afterwards  ratiQring  it  lb, 

9.  Where,  therefore,  a  debtor  accept- 
ed the  ofifer  held  out  by  the  act  of 
Virginia,  of  October  20th,  1777, 
whereby  it  was  enacted  that  any 
citizen  of  the  Commonwealth  owing 
money  to  a  subject  of  Great  Britain, 
might  pay  the  same  or  any  part 
thereof  into  the  Loan-office,and  take 
therefrom  a  certificate  for  the  same 
in  the  name  of  the  creditor,  with 
an  endorsement  under  the  hand  of 
the  commissioner  of  said  oflQoe,  ez- 
prassing  the  name  of  the  payer,  and 
deliver  such  certificate  to  the  gov- 
ernor and  council,  which  should 

I  disdiarge  him  from  the  debt,  and 
«  the  Commonwealth  did  not  eztln- 
guisli  the  demand  of  the  creditor, 
either  by  payment  at  the  end  of 
the  war,  or  by  confiscating  the  mo- 
ney and  making  its  receipt  a  good 
bar  to  an  action ;  it  was  held,  that 


as  the  creditor  had  not  oonsented 
that  the  State  should  be  sabstitated 
in  his  place,  his  dalm  against  the 
debtor  was  still  valid  and  sabfiist* 
ing.  Ih, 

10.  Whether  the  legislatme  of  yi^ 
^nia  had  a  right  to  do  anything 
more  relative  to  such  debts  than  to 
prevent  the  payment  of  principal 
or  interest  during  the  war;  and 
whether  it  had  the  right,  hj  the 
law  and  usage  of  nations,  to  change 
the  nature  of  the  debt  without  the 
creditor's  consent,  and  without  bis 
consent  to  substitute  one  debtor  ibr 
another.     Quaere,  lb, 

11.  But  admitting  that  the  costom* 
ary  law  of  nations  did  permit  snch 
discharge  and  substitution  on  the 
part  of  the  State,  they  were  withh 
the  reach  of  the  trc»ty  of  peaces 
and  were  liable  to  be  modified,  im- 
paired or  totally  annulled  by  it  A 

12.  It  having  been  stipulated,  there- 
fore, in  the  tre#y  of  peace,  ^ 
creditors  should  be  restored  to  the 
exercise  of  their  rights  as  creation, 
and  that  all  impediments  which 
hostile  laws  had  interposed  to  pre- 
vent or  suspend  the  recovery  of 
their  debts  should  be  done  away, 
the  act  of  Virginia  in  question,  and 
everythhig  done  under  it,  bo  far  M 
they  affected  the  creditors,  were 
extinguished  by  the  treaty.       /&• 


CUSTOM. 

1.  The  question  as  to  deviation  in  a 
voyage,  is  open  to  proo?  and  can- 
not be  decided  as  matter  of  law. 
It  relates  to  usage  and  the  coum 
of  trade,  and  is  to  be  determined  as 
a  question  of  Ikct  upon  the  evidence 
introduced  by  the  parties,  and  can- 
not be  judicially  noticed  by  the 
court  as  a  question  of  law.  TJis 
Brig  Cadmus  v.  MaihewSj        259 

2.  The  limits  of  pilot  ground  are  not 
fixed  by  any  rule  of  law,  bat  de- 
pend upon  usage  or  custom ;  and 
that  usage  is  not  settied  and  oni- 
form,  but  varies  according  to  dr- 
cumstances.  Eope  v.  The  Bng 
Dido,  «S 
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.      OUSTOM-HOUSB  BKTRY. 

1.  The  Uth  section  of  the  act  of  Uth 
July,  1832,  as  it  stands,  does  not 
declare  any  forfeiture  to  attach  upon 
the  mere  want  of  correspondence 
between  the  goods  and  the  entry 
as  a  substantive  and  independent 
ground  of  forfeiture.  Uniied  Stales 
T.  Tm  Cases  of  Shawls,  162 

2.  Possibly  there  may  be  an  omission 
of  some  words  by  which  it  was  in- 
tended to  declare  a  forfeiture  in 
such  case,  but  as  it  is  a  penal  stat- 
ute they  cannot  be  supplied  by  in- 
tendment. Jb. 

3.  But  more  probably  it  was  designed 
as  an  alteration  of  the  4th  section 
of  the  act  of  28th  May,  1830,  by 
subjecting  the  article  and  not  the 
whole  pfu^age  to  forfeiture,  when 
the  padcage  is  found  to  contain  an 
artide  not  described  in  the  invoice. 

lb, 

4b  And  cannot  be  construed  to  mean 

or  in  a  penal  statute.  IJb, 

5.  Whore  there  is  a  misdescription  of 
the  whole  package,  it  is  not  a  cause 
of  forfeiture  under  that  clause  of  the 
14th  section  of  the  act  of  14th  July, 
1832,  which  declares  that  if  any 
package  shall  be  found  to  contain 
any  article  not  entered,  such  arti- 
cle shall  be  forfeited  lb. 

6.  Under  a  count  allegmg  that  a  pack- 
age was  made  up  with  intent  to 

.  evade  and  defraud  the  revenue,  the 

.  plaintiff's  evidence  was,  that  the 
goods  were  invoiced  and  entered 

■  as  worsted  shawls,  but  were,  in  bet, 
part  cotton  and  part  worsted,  but 
that  there  was  no  attempt  at  oon- 
ceahnent,  and  the  cotton  coukl  be 
detected  without  difficulty;  held, 
that  this  was  competent,  but  so  m- 
sufficient  that  its  exclusion  was  no 
ground  for  reversal  lb, 

1,  Under  sea  14,  of  the  act  of  Con- 
gress of  July  14  th,  1832,  it  is  not  a 
distinct  and  substantive  ground  of 
forfeiture  that  on  the  openmg,  &&, 
of  a  package  of  imported  goods^  &c., 
the  same  are  not  found  to  corre- 
spond with  tlie  entry  at  the  custom- 
house. Wrighiv.  The  United  J^ates, 
184 

8.  Upon  the  question  whether  goods 
were  fraudulently  eutered,  the  court 


ought  to  be  liberal  in  the  admiaioo 
of  evidence  which  has  a  bearing, 
even  in  a  remote  degree,  upon  the 
point  to  be  made  out  United  States 
V.  Four  Cases  of  Msrinoesy         200 

9.  But  circumstances  which  are  offer- 
ed to  show  the  fraud,  should  be  of 
a  character  frurly  and  reasonably 
tending  to  make  it  out.  If  irrele- 
vant, or  relating  to  a  matter  imma- 
terial to  the  point  of  inquiry,  they 
are  not  admiffitble.  lb. 

10.  Goods  were  entered  by  one  of  the 
claimants,  and  the  oath  taken  by 
him  on  entry,  was  the  one  pre- 
scribed by  the  act  of  Congress  to  be 
taken  in  cases  where  the  goods 
have  been  actually  purchased.  Af- 
terwards, the  goods  were  proceeded 
against  under  section  14  of  the  act 
of  July  14th,  1832,  on  the  ground 
that  the  packages  were  made  up 
with  intent  to  evade  and  defraud 
the  revenue.  Evidence  that  the 
daunanta  were  not  owners  of  the 
goods  at  the  time  of  entry,  but  onlgr 
consignees,  and  that  the  real  own- 

•  ers  were  the  manu&cturors  of  tiie 

goods,  who  resided  abroad,  was 

held  irrelevant  and  inadmismble. 

lb. 


DEBT. 

Where,  in  an  action  of  debt  on  a 
bond,  the  defendant  was  described 
in  the  bond  and  declaration,  as 
"  prindpol  paymaster  of  the  Militia 
of  the  State  of  New  York,  which 
have  been  or  may  be  ordered  into 
the  service  of  the  State  of  New 
York,"  and  the  evidence  was  an 
aooQunt  against  him  as  paymaster- 
general  of  the  New  York  militia; 
it  was  held,  that  the  court  could 
not,  as  matter  of  law,  dedde  that 
these  different  descriptions  applied 
to  the  same  offioer,  and  that,  there- 
fore, the  variance  was  fetal  Urn- 
ted  States  v.  Staford,  625 


DEBJOB. 

•■ 

1.  So  long  as  the  body  of  the  debtor 
is  detamed  in  prison,  the  ereditor 
cannot  resort  to  the  propeity  of  the 


m 


IKDiCZ. 


MUtr,  «id  «•  jndsmmfc  wffl  not 

be   ooDflidered  »  Hea  as  ■gnfawt 

otfaercrediloni    OrutpaUadiiSai; 

492 

1  The  lien  of  the  Judgment  ii  bos- 

pended  dnriDg  the  impnaonment 

on  the  ca  M. ;  eethat  a  judgment 

obtained  bj  another  creditor  dor- 

ing  that  time,  gains  a  priority  of 

lien  on  the  debtor^s  propertf ;  or 

the  debtor  may  sell  the  prapecty 

I    and  give  to  the  pmdbaser  a  title 

I    disobaiged  of  the  incumbnuioe  of 

the  judgment  lb. 

3.  DiBobaige  of  the  debtor  fiom  im- 
pOBonment^  without  the  oonseiit 
and  against  the  wOlof  the  plaintiff 
under  a  State  law,  leserring  to  the 
(seditar  certain  rights  as  to  fiitnre 
aoi|uirBd  properij,  will  not  operate 
as  a  Hatififiifftinn  of  the  jud^pnent 

lb. 

4.  A  debtor  caoaot  voluntarily  tiaas- 
fer  his  oUigation  to  pay  to  a  third 
person  without  the  oenaent  of  his 
OKditor;  and  whenever  he  dees  it^ 
the  Talidity  of  the  twmflfar  nnist 
depend  on  the  event  of  his  credit- 
or's afterwards  ratifying  it  Janea 
Wdkar,  688 

5.  Where,  therefore,  a  debtor  aocept- 
ed  the  offer  held  out  by  the  act  of 
Virgin^  of  October  20»  1777, 
whereby  it'  was  enacted  that  any 
citizen  of  the  Commonwealth  ow- 
iag  money  to  a  snlgect  of  Gnat 
Britain,  might  pay  the  same  or  any 
pert  thereof  into  the  Loaa-Offioe, 
and  take  therefiEom  a  oectifiosto  ibr 
tile  same  in  the  name  of  the  aed- 
itw,  with  an  endoneoMnt  under 
the  hand  of  the  commisrioner  of 
said  oflBoe^  exprosning  the  name  of 
the  pi^rer,  and  deliver  sooh  oectfA* 

'  csto  to  the  governor  and  ooundl, 
which  should  discharge  han  fiom 
the  debt,  and  the  Gommonweidth 
did  not  exIiBgniah  the  demand  of 
the  orediftoiv  evOier  by  payawnt  at 
the  end  of  the  war,  or  hf  oontaat- 
mg  the  money  and  maldag  its  le- 
oeiptagood  bar  to  an  action;  it 
was  held,  that  as  the  creditor  had  not 
ooDsented  tbait  Uie  State  should  be 
substitated  in  his  place,  his  daim 
against  the  dehlor  iras  sliU  valid 
and  f»HK*»g  lb. 

C  Whether  the  iegiabtae  of  YJr- 


gixua  had  a  right  to  do  nyftiBg 
more  relative  to  such  debts  thtato 
prevent  the  payment  of  piiDa|id 
or  interest  dorhig  the  wer;  tod 
whether  it  had  the  rights  by  die 
law  and  usage  of  nation^  to  dttDge 
thenatuseofthe  debt  withom  tiie 
creditor's  consent,  and  witboot  Ua 
oonsent  to  substitute  one  debtor 
Ibr  another.    Qnofe.  lb. 

7.  But  admitting  that  the  coitooitiy 
law  of  nations  did  permit  such  dis- 
charge and  substitutioa  on  tfaefirt 
oftbe  State,  they  were  within  the 
leadi  of  the  treaty  of  peace,  md 
were  lialde  to  be  modified,  impalRd 
or  totatty  annulled  by  it         A 

8.  It  hairing  been  stipulated,  tboe- 
fiirev  in  the  treaty  of  peaoe,  dnt 
creditors  should  be  leaUmd  to  tbe 
exercise  of  their  rights  a»  erdHpn^ 
and  that  all  impedimentB  vbidi 
hostile  laws  had  interposed  to  ^ 
▼ent  or  suspend  the  reooveiy  of 
their  debts  should  be  doneamy, 
the  act  of  Virgmia  in  qnestioo,  Old 
everything  done  under  it,  so  fir  ai 
they  alfected  the  creditDii^  wm 
extinguished  by  the  traatf.      /&• 


DECLARATION. 

1.  The  act  of  Congress  deolsraitbti 
it  riiaa  be  the  duty  of  every  pMOS 
osDdng  flfom  a  teeign  tentory,  ad- 
jacent to  the  United  Statei^  i^ 
the  United  States,  with  nwrdsA- 
diSB^  to  deliver  the  maniftBt.  tbe 
declaration  ttvened  that  the  drfpd- 
ant  came  ftom  a  IbreigB  tanAnjt 
via.,  fiom  Montreal,  and  tbe  eri- 
denee  was,  that  he  did  not  coaie 
from  Montreal,  but  flmn  Caldwah 
Manor.  Held,  that  after  jodgiMBt, 
tiw  aUegatlon  under  the  f^hMEa 
might  be  rejected  ss  anrpluttfa 
MtfiAaaiT.  Tk$UaikdSuait,\^ 

2. -To  SQStahi  an  action  of  (^ieclMBt, 
an  avennent  of  seism  is  esKStial, 
and  it  must  be  aUeged  tohave  baoB 
witiiitt  the  tfane  limited  fiir  briastag 
the  action.    Botsbtty.  Orotbf,  4Si 

3.  Where,  man  action  of  debt  <«* 
bond,  the  defendant  was  desoM 
in  tiie  bond  and  dedantios,  ai 
"*  principal  paymastM'of  the  Milit^ 
of  tiie  Stele  cT  Kew  Yeik,  irtsQh 


IKBBX: 


bave  been,  or  magr  be  ordered  into 
tbe  servioe  of  the  State  of  New 
York,*'  and  the  evidence  waa  an 
accoont  against  him  as  paymaster- 
general  of  the  New  York  militia ; 
it  was  held,  that  the  ooart  ooold 
not,  as  matter  of  law,  decide  that 
these  different  descriptions  applied 
to  the  same  officer,  and  that,  there- 
fore, the  variauoe  was  fiUal/  UnUed 
States  ▼.  Sk^ord,  625 

4  Where  a  declaration  on  a  apodal 
agreement,  which  waa,>that  one  Gl, 
Who  had  been  anrested  in  the  city 
of  New  York,  upon  certain  promis- 
sory notes  made  by  a  firm  in  the 
State  of  Alabama,  in  which  he  was 
A  partner,  to  L.  &  B.  of  Boston,  m 
consideration  that  plaintiflb  would 
discharge  him  from  that  arrsst,  nn- 
dertook  and  promised  that  he  would 
forthwith  proceed  to  Boston  and 
call  on  L,  A  B^  and  offer  sudi  pay- 
ment and  satis&otion  to  themes  he 
could  aooompli^  and  in  case  his 
offer  was  not  satisfiuytory  to  them, 
that  he  would  surrender  his  person 
to  any  suit  which  L.  &  B.  might  h> 
sUtute  against  him  within  three 
'tveeks  from  the  date  of  the  agree- 
ment, and  acknowledge  service  in 
the  same^  and  the  defendants,  for 
the  same  consideration,  bound 
themselves  to  the  plaintifb  that  the 
said  Gk  should  well  and  truly  ac- 
oomplish  the  conditions  o(  said 
agreement,  and  in  case  of  neglect 
on  the  part  of  the  said  O.,  wiUdn 
thirty  days  to  perform,  to  enter  bail 
for  the  said  G.'s  personal  appear- 
ance at  the  suit  of  Ifc  ft  B.^  it  was 
held  on  demuner,  that  before  G. 
could  be  chaiged  with  havmg  vio- 
lated, his  agreement  by  not  sur- 
rendering himseU;  it  must  be  aver- 
red that  L.  ft  B.  had  nistltuted  a 
■nil  agamst  him,  and  that  if  thede- 
dantion  had  contained  an  aver- 
BMttt  to  fhait  eflbot,  plaintiflb  would 
not  be  entitled  to  reoover  the 
aoMMmtof  the  potes  withoot  a  fiu> 
ther  allegatk>n  as  to  their  damnifi- 
cation.   CfiUv.StMinaf  417 

6.  In  covenant,  when  several  breach- 
es are  assigned,  some  of  which  are 
'  mOeient  and  others  not,  the  de* 
fondant  should  only  demur  to  sodi 
Mere  bad;  ud  if  he  demur  to  tbe 


wfatde  deoiaraition,  judgment  most 
be  given  against  him^  Ih, 


DECREE. 
jFbr  Specific  PerfonnancA. 

1.  On  a  bill  for  speciflo  performance, 
the  rule  of  courts  of  equity  is, 
that  the  agreement  should  be.  cer- 
tain, ^ir  and  just  in  all  its  paitB^ 
and  that  all .  the  material  parts 
should  be  known  to  both  parties;  i 
and  if  any  of  these  ipgredients  be 
wanting  in  the  case,  a  decree  will 
be  reflised.    Bowm  v.  WiOtarSy  •    1 

2.  The  contract  of  which  spedfic  per- 
fonnance  is  sought,  ought  not  only 
to  be  proved,  but  the  terms  of  it' 
should  be  so  precise  that  neither 
party  could  reasonably  misonder- 
stand  them;  and  if  it  be  vague  or 
uncertain,  a  court  of  equity  will 
not  exercise  its  eztraordinaiy  juris- 
diction to  enforce  it,  but  leave  the 
party  to  his  legal  remedy.  Ih, 

3.  Nor  will  it  compel  a  speoifio  per- 
formance where  the  contraet  is  a 
hard  or  unreasonable  baigain,  or 
where  there  has  been  any  sort  of 
surprise  which  renders  it  uniiur  to 
cdl  for  an  execution  of  it         Ih, 

4.  There  is  a  very  important  disthio- 
tkm  running  through  the  cases  be- 
tween ordering  a  contract  to  bere- 
seinded  and  decreeing  a  speoiflc 
petfonnance;  and  tb^  latter  kind 
of  relief  is  often  denied  even  where 
the  circumstances  are  not  sufficient- 
ly strong  to  induce  the  court  to  re- 
quire the  contract  to  be  given  up. 

Ih, 
&.  Ahiioogh  a  party  contiuctiBg 
through  an  agent,  being  ignoraotof 
foots  with  wMoh  his  agent  was  nc- 
quaittted,  may  yet  have  bound  him- 
self at  law,  it  does  not  follow  that 
a  qwciflo  perf<Minanoe  would  be 
decreed  if  there  was  dearly  sudia 
mistake  or  misapprehension  as  tothe 
solBject-matter  of  the  contract  as  to 
render  it  unjust  or  inequitable  to 
'       it.  Ih. 


Setting  maid^ 
6.  Where  the  evidence  is  eonfliotiiig, 
aadiftisdottbtftaottwhkii  tide  it 
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preponderateB,  the  decree  of  the 
court  below  wiJl  not  be  disturbed 
on  the  ground  that  it  is  against  otI- 
denoe.    Damson  v.  SealikiM, 


DEED. 

1.  Where  A.  B.  k  C.  were  copartnerB, 
and  A,,  without  the  knowledge  of 
either  of  the  other  partners,  drew 
funds  from  the  concern  while  acting 

.  as  the  agent  of  D.,  which  fiinds  he 
furnished  to  D. ;  it  was  held,  that  a 
deed  of  certain  property  of  less 
value  than  the  funds  so  furnished 
to  D.,  subsequently  made  by  D., 
while  in  failmg  health,  to  K,  recit- 
ing as  the  consideration  thereof 
the  indebtedness  of  A.  to  B.  &  C, 
which  D.  assumed,  was  YaUd  as 
against  the  creditors  of  D.,  and  that 
the  books  of  the  partnership  were 
admissible  to  show  how  the  ao> 
counts  stood  as  between  the  part- 
ners.   Fomeroy  v.  Manin,         476 

2.  Held,  also,  that  B.  &  0.  were  not 
creditors  of  D.,  but  of  A. ;  and  that, 
therefore,  the  deed  was  not  void 
under  the  statute  of  Connecticut  of 
1828,  relative  to  oonvoyanoee  in 
trust  for  creditora  lb. 

3.  Held,  fbrther,  that  the  deed  oould 
not  be  considered  in  trust  for  the 
creditors  of  tlie  grantor  withUi  the 
statute  of  Connecticut,  but  rather 
an  indemnity  in  the  nature  of  a 
mortgage,  or  a  power  coupled  with 
an  interest^  whereby  the  grantee 
was  authorized  to  sell  the  property 
conveyed,  and  to  retain  and  pay 
what  was  owing  by  A.  to  B.  &  C, 
and  to  pay  over  the  surplus,  if  any, 
to, the  grantor  or  his  legal  repre- 
sentatives, lb. 

Demurrer. 

1.  Uppn  demurrer  to  a  plea  in  abate- 
ment, the  court  will  look  back  to 
the  first  iault  in  pleading,  and  if 
the  declaration  is  bad,  Judgment 
must  be  against  the  plamtifC 
Bockeev,  Cra^y  432 

2.  Where  a  declaration  on  a  special 
agreement,  which  was,  that  one  O., 
who  had  been  arrested  in  the  city 
of  New  York,  upon  certain  promis- 

.aoiy  notes  made  by  a  firm  in  the 


State  of  Alabama,  in  which  he  iris 
a  partner,  to  Ik  i  6.  of  Boston,  in 
consideration  that  plaintif&  woold 
discharge  him  fiom  that  arrest,  im- 
diMtook  and  promised  tiiat  he 
would  forthwith  proceed  to  Boston 
and  call  on  L.  ft  B.  and  offer  soch 
payment  and  satisfaction  to  them 
as  he  could  accomplish,  nd  in  case 
his  offer  was  not  satis&ctory  to 
them,  that  he  would  surrender  his 
person  to  any  suit  whnh  L  &  R 
might  institute  against  him  wi^ 
three  weeks  from  the  date  of  the 
agreement,  and  acknowledge  8e^ 
vice  in  the  same,  and  the  defend- 
ants, ibr  the  same  consideration, 
bound  themselves  to  the  plainSfis 
that  the  said  G.  should  well  and 
truly  accomplish  the  conditions  of 
said  agreement,  and  in  case  of  aegp' 
lect  on  the  part  of  the  said  6^ 
within  thirty  days  to  perform,  to 
enter  baU  for  the  said  G.*8  penoiial 
appearance  at  the  suit  of  L.  ft  B.; 
it  was  held  on  demurrer,  that  beibre 
Q.  could  be  charged  with  baTin; 
violated  his  agreement  by  not  sib<> 
rendering  himself  it  must  be  aw 
red  that  L.  ft  B.  had  mstituted  a  soit 
against  him,  and  that  if  the  dedsn* 
tion  had  contained  an  averment  to 
that  effect,  p]aintif&  would  not  be 
entitled  to  recover  the  amount  of 
the  notes  without  a  farther  allega* 
tion  as  to  their  damnification.  &iV 
V.  Siebbina,  4" 

3.  In  covenant,  when  several  breacbtf 
are  assigned,  some  of  whksh  are 
sufficient  and  others  not,  the  de* 
fendaqt  should  only  demur  to  sndi 
as  are  bad;  and  if  he  demur  to  the 
whole  declaration,  judgment  most 
be  given  against  him.  ^ 

4.  On  demurrer  to  several  plees^  ^ 
any  one  of  them  going  to  the  whole 
merits  of  the  case  is  well  pleaded 
and  contains  a  foil  and  suflkieat 
answer,  it  will  entitle  the  defend* 
ant  to  judgment    Feople  cfVL^* 

DESERTION. 

1.  The  entryin  the  log-book,  fai«dtf 
to  lay  the  foundation  for  a  foiftitiin 
of  wages,  under  the  act  of  Oooirtf^ 
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(L  U.  S.,  Vol  n,  117,)  must  state 
•nbetaatially  that  the  absence  was 
without  leave.  Such  entiy  most  be 
tBode  on  the  same  da^  the  seaman 
absented  himself;  and  it  can  take 
effect  only  from  the  day  when 
made.  The  Brig  CaimM  v.  Mai' 
Aiaos,  229 

•2.  Altfaosgh  seamen  who  have  ab- 
sented themselTee^  come  on  board 
again  witliin  the  Ibrty^igfat  hours 
allowed  them  by  the  act,  {U  U«  & 
Vol  XI,  p.  lit ;)  yet  if  they  reAise 
to  do  duty,  it  is  not  a  return  within 
the  meaning  of  the  act.  The  re- 
turn in  order  to  save  a  fixr&itiire  of 
wage^  must  have  been  uncondi- 
tional, and  antum  to  duty  genera 
sMy.  lb. 

8.  In  the  United  States,  independent- 
ly  of  the  act  of  Gongresa,  the  gen- 
eral doctrine  of  the  marine  law  as 
*  to  the  nature  and  effect  of  desertion 
has  been  nniformly  recognized; 
and  is  unifonnly  held  to  incur  the 
penalty  of  forfeiture  of  all  wages 
antecedently  due.  Ih, 

'4.  The  punishment  of  seamen  by  the 
master,  and  continutng  them  in  his 
employ  after  absence  without  leare, 
is  a  waiver  of  all  claim  to  forfeiture 
of  wagea  Ship  Elizabeth  v.  Rick' 
9n,  ,  291 

9tt(Bra  Whether  forfeiture  of  wages, 
for  desertion,  can  be  incurred  by 
seamen,  at  the  port  of  dischaige 
where  the  voyage  for  which  they 
shipped  terminates.  lb. 


BEVIATIOK. 

1.  Where  a  policy  of  insurance  de- 
scribed the  voyage  as  from  Ocro- 
ooke  to  St  Bartliolomew's  or  St 
Tliomas,  and  at  and  from  thence  to 
Tobasco,  it  was  held,  that  it  did  not 
auliiorize  the  assured  to  go  to  both 
ports,  but  to  either,  at  his  election ; 
and  that,  having  flrat  stopped  at 
St  Bartholomew's,  and  afterwards 
prooeeded  to  St  Thomas,  it  was  a 
deviation.  IhJklty  v.  Ptciection 
Insurance  Company^  82 

S.  Such  a  departure  from  the  voyage 
will  not  be  a  deviation,  if  shown  to 
be  A  usage;  for  usages  of  trade  are 
supposed  to  be  known  to  under- 


wfiters^  and  ars  impliedly  made  part 
of  the  contract;  but  the  usage  should 
be  so  certain  and  uniform  as  to  war^ 
hmt  Uie  preaumptk)n  that  it  is  gen- 
erally  known  as  the  law  of  the  trader 
lb. 

3.  The  question  as  to  deviation  in  a 
voyage,  is  open  to  proof)  and  can- 
not be  deculed  as  matter  of  law. 
It  relates  to  usage  and  the  course 
of  trade,  and  is  to  be  determined  as 
a  qoestion  of  fact  upon  the  evi- 
dence introduced  by  the  parties, 
and  cannot  be  judicially  noticed  by 
the  court  as  a  question  of  law. 
The  Brig  Cadmus  v.  Matthews^  229 

4.  If  the  master  of  a  vessel,  contrary 
to  his  instructions^  change  his  voy- 
age, he  will  incur  a  forfeiture  of  his 
wages.    Bobiwon  y.  Hinckiey^  «57 

6.  Before  the  master  is  entitled  to  the 
payment  of  his  wages,  it  is  incum- 
bent on  him  to  render  a  full  and 
satialaotory  account  of  the  moneys 
received  and  of  the  disbursements 
and  expenditures  of  the  ship  dur^ 
ing  the  voyage.  lb. 

&  Where  the  master  of  a  vessel,  in  < 
violation  of  his  instructions,  devi- 
ated from  his  voyage,  but  the  char- 

'  ter  party  for  the  deviation  was 
entered  hito  tiutiugh  the  agency  of 
the  correspondent  of  the  ship-owner, 
and  eviiclenoe  as  to  misconduct  and 
negligence  on  the  part  of  the  mas- 
ter was  contradictory,  it  was  held, 
that  he  hiad  not  forfeited  his  wages ; 
hot  as  the  master  had  rendered  no 
account  of  moneys  received  and 
paid  oat  during  the  voyage,  a  de- 
jree  of  the  District  Court,  aUowing 
wages,  was  reversed  without  preju- 
dice and  without  costs;  thereby 
giving  to  ti)e  master  an  opportuni^ 
of  filing  another  libel,  and  rende^ 
ing  a  full  account  of  his  reoeipti 
andexpenditurea  lb. 


DBVIBE. 

1.  When  there  is  a  lapsed  devise,  fbr 
the  want  of  a  devisea  answering 
the  description  |n  the  will,  or  when 
there  is  an  irreconcilable  repug- 
nancy or  uncertainty  in  the  dispo- 
sition made  by  the  testator,  so  that 
his  real  intention  cannot  be  ascer- 
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tained,  tho  estete  wfll  descend  to 
the  heir-at-law.  Jackson  ex  dem. 
Kip  y.  Kip,  366 

2.  But  a  deviae  is  never  conatnied 
absolutely  void  for  uncertainty,  ex- 
cept from  neoesaity.  If  there  is  a 
possibility  to  reduce  it  to  certainty, 
the  devise  is  held  good,  so  that  the 
intention  of  the  testator  may  be 
carried  into  efifect  lb. 

3.  The  word  or  may  be  read  and 
when  it  becomes  necessary  for  the 
parpose  of  carrying  into  effect  the 
dear  and  obvious  intention  of  the 
testator.  lb. 


DISTRICT  COURT. 

1.  The  rule  of  the  common  law  courts 
of  England  that  a  pilot  cannot  sue 
in  admiralty  on  a  ooatraot  for  ser- 
vices to  be  performed  on  a  naviga- 
ble river,  or  waters  within  the  body 
of  a  coun^,  does  not  prevail  here. 
Pilotage  services  partalce  so  much 
of  a  nuuitime  character,  that  under 
our  system  and  the  grant  of  admi- 
ralty and  maritime  jurisdiction  to 
the  district  courts^  such  a  suit  may 
be  maintained  in  those  courts  in  the 
absence  of  any  legisbtive  provision 
on  the  subject  of  pilotage.  The 
Schooner  Wane  v.  Hyer,  131 

2.  But  the  jurisdiction  of  the  District 
Courts  is  not  exdusive  over  sudi 
cases.  There  is  nothing  in  the  na- 
ture of  the  remedy  or  of  the  sub- 
ject-matter which  oan  take  away 
the  jurisdiction  of  the  common  law 
courts.  And  the  saving  in  the  ju- 
dioiacy  act  of  the  right  to  a  common 
law  remedy,  is  a  full  recogoition  of. 
a  concurrent  jurisdiction  in  those 
courts  of  cases  which  may  be  de- 
nominated admiralty  and  maritime 

.  caoaeis  where  they  before  had  sucli 
jurisdictioa  76. 

3»  Nor  is  the  mere  grant  in  the  con- 
stitution of  cases  of  admiralty  and 
maritime  jurisdiction  to  the  courts 
of  tho  Union  neoeosarily  exdusive, 
nor  a  denial  of  the  exercise  of  ju- 

.  risdiction  by  the  courts  of  the  State 
in  such  cases.  Uongi-eas,  however, , 
might,  under  its  power  to  rogulato 
oommeroe,  establish  by  law  a  sys- 
tem of  pilotage  in  puru  uud  bar- 


bora,  and  give  its  courts  exdtttlro 
jurisdiction  of  cases  arising  uader 
such  law.  /& 

4.  In  the  State  of  New  York,  how- 
ever, the  District  Courts  have  no 
iurisidiction  at  lUl  over  cases  of  pi* 
lotage  service ;  Congress  has  adopt- 
ed the  law  of  the  State  regukting 
pilots,  and  that  law  has  provided 
for  compensating  pilots  for  both  or- 
dinary and  extraordinary  senricei 
of  all  kinds,  and  has  given  to  tha 
Board  of  Wardens  power  to  decidd 
what  such  compensation  shall  be. 
And  Congress  lutving  adopted  tba 
State  law  previously  to  the  pasngs 
of  the  judiciary  act,  cases  of  pilot- 
age service  were  not  embrao^  in 
the  general  obligation  of  admtralljr 
and  maritime  jurisdiction  to  tbe 
District  Courts  wiUiin  the  State,  h 

5.  The  liegislatore  may  saperMid  to 
the  ordinary  duties  of  a  pilot  uj 
others  which  it  may  think  proper; 
and  the  law  of  New  York  kviog 
provided  for  the  payment  of  piioa 
who  should  exert  themsehts  for 
the  preservation  of  vesaek  appeir- 
Ing  m  distress  and  in  want  of  ft 
pilot  on  the  coast,  it  was  held  thit 
the  degree  of  distress  ooold  not 
change  the  character  of  the  senior 
or  convert  pilots  intosalrora,  9om 
to  g^ve  the  District  Coort  joiisdi^ 
tion.  /^ 

6.  The  rule  is  well  settied,  that  the 
wages  of  the  master  are  not  a  lies 
on  the  ship,  and  that  he  caooot 
maintain  a  suit  in  rem  to  reoorer 
them.    Sevens  v.  Looitt        ^ 

7.  The  act  of  Congress  of  April  », 
1814,  dividing  tiie  State  of  Xew 
York  into  two  districts^  ifltended 
that  the  two  courts  should  <«» 
in  relation  to  the  Circuit  Court  pn- 
cisely  as  the  single  one  had  ^ 
viously  stood.  Consequently,  «• 
District  Court  of  the  Northern  D* 
trict  is  pkced  m  tiie  same  relaDoa 
totiie  Cirouit  Court  as  that  of  iM 
Southern  District,  and  an  app» 
lies  from  it  to  this  court  to  the  a«ne 

extent    Porter  ads.  ITjM  Sm 

DOmCIL. 
1.  Residence  is  prima  fiuu  evidea« 
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of  national  character;  suaoeptible 
*  %tt  all  tlm^JB,  however,  to  explana- 
tion. If  it  be  fbr  a  special  purpose, 
and  transient  in  its  nature,  it  will 
not  destroy  the  original  or  prior  na- 
tional character.  But  if  it  be  talcen 
«p  animus  manendi,  then  it  becomes 
a  domidl,  8«peradding  to  the  orig- 
inal or  prior  character  the  rights 
and  privileges,  as  well  as  the  disa- 
bilities and  penalties  of  a  citizen  or 
subject  of  the  country  in  which  the 
Tesidenoe  is  established.  Johnson 
V.  Twenty-cme  BcUeSj  *        601 

2.  Resddence  alone,  wherever  it  may 
be,  is  the  source  and  foundation  of 
donucil,  and  from  the  length  of  the 
residence  is  derived  the  evidence 
of  an  intention  to  remain.  lb. 

3.  Residence  gives  national  character, 
inde^ndent  of  the  political  state  or 
condition  of  the  country  in  which  it 
is  established,  \yh6ther  the  na- 
tive country,  or  the  adopted  coun- 
try, be  at  war  or  peace,  is  immate- 
rial By  residence,  neutrals  become 
belligerents,  and  belligerents  nen- 
trals.  lb, 

4.  A  temporary  excursion,  either  to 
the  place  of  the  original  domicA,  or 
to  any  other,  will  net  be  deemed  to 
interrupt  the  residence;  the  time 
previous  to  the  absence  attaching 
to  that  subsequent  and  constituting 
a  continual  residence.  /6. 

6.  Where  the  intention  as  to  resi- 
denoe  has  been  openly  dedared, 
that)  however  short  the  residence 
may  have  been,  will  establish  the 
domiciL  lb, 

€.  The  character  which  residence 
gives,  can  only  be  divested  by  an 
actual  departure  thorn  the  country 
in  which  it  is  established,  or  at 
least  some  act  that  may  be  deemed 
an  actual  commencement  o/t  his 
movement  fh>m  it»  and  a  real  effort 
to  i0gahi  his  prior  domiciL        /& 


EJECnCENT. 

1.  To  sHstain  an  action  of  ejectment) 
an  averment  of  seizin  is  essential, 
and  it  most  be  alleged  to  have  been 
within  the  time  limited  fbr  bringing 
the  action.    Bodteer.  OroOy,  432 

2.  The  act  of  New  York  of  1788,  de- 


claring that  after  the  year  1800^. no 
action  for  the  recovery  of  lands  diaH 
be  maintained  unless  on  a  seizin  or 

.  possession  within  twenty-flvB  yean 
next  before  such  action  brought,  is 
valid  even  if  applied  to  a  seizin  ex* 
isttng  at  the  time  the  law  was 
passed ;  and  in  such  case,  where  tba 
demandant  counted  on  the  seizin 
of  his  ancestor  within  sixty  yean 

^  then  last  past,  it  was  held  that  the 
count  was  bad.  lb. 

3.  In  ejectment)  in  order  to  make 
persons  lessors  in  the  action,  an  in- 
terest or  subeistmg  title  in  the 
premises  need  not  be  shown.  It  is 
sufficient  that  the  circumstances  of 
the  plaintiff's  case  require  that  they 
should  be  made  lessors.  ZeSy  ad& 
Jaekaon  ex  dem.  Fowkr^  440 


BBONBNT  DOMAIN. 

The«right  belonging  to  the  society,  or 
to  the  sovereign,  of  disposing,  in 
cases  of  necessity,  and  for  the  pub- 
lic safety,  of  all  the  wealth  oon- 
tained  in  the  State,  is  called  the 
Eminent  Domain.  This  right  is  ne- 
cessary to  him  who  governs,  and  is 
consequently  a  part  of  the  empire 
or  sovereign  power.  Janea  v. 
WaUear,  «dS 


EQUITY. 

1.  Where  complete  justice  can  be 
done,  courts  of  equity  will  protect 
an  equitable  right  against  a  strlol 
technical  legal  right  Therefore^ 
though  a  judgment  obtained  sabse- 
quent  to  a  contraot  fer  the  sale  of 
land,  in  a  strict  legal  view  of  the 
case,  becomes  a  lien  on  the  land, 
yet  if  justice  can  be  done  both  te 
the  jadgmeot-creditor  and  the  par- 
chaser,  equity  will  control  the  efTeot 
of  the  ju<^ment  so  as  to  protect  the 
equitable  right    Lano  v.  ImMau^ 

691 

2.  The  view  whidi  courts  of  equitj 
take  of  agreements  to  sell  land  ii^ 
that  the  seller  becomes  a  trustee 
fbr  the  purofasser.  /Ai 

3.  A  valid  contraot  for  the  sale  of 
lan^  bwuk/idet  made  Ibr  a  vakuihle 


INDEX, 


COnaiderationi  rests  the  equitable 
'  jtaterest  in  the  rendee  from  the  time 
'  dTthe  execution  of  the  dontraot,  al- 
though the  monej  is  not  paid  at 
'  that  time ;  and  a  judgment  ci>tained 
]bj  a  third  person  against  the  ren- 
dor  between  the  time  of  the  making 
of  the  contract  and  the  payment  of 
the  money,  cannot  impair  or  defeat 
-,  the  equitable  interest  thus  acquired 

,    by  the  vendee.  lb, 

4.  Where  a  valid  agreement  Sor  the 
'  Sale  of  lands  had  been  made  be- 
•  tween  A.  and  B.,  and  A.  had  taken 
possession  of  the  land  and  made 
valuable  improvements  therecmi  but 
before  any  ^irt  of  the  oonsideratlon- 
mioney  had  been  paid. or  deed  eze- 
^cuted,  G.  obtained  a  judgment 
■gainst  B. ;  upon  a  bill  filed  by  A., 
to  obtain  an  injunction  to  restrain 
0.  from  proceeding  to  obtain  satis- 
jbotion  of  his  judgment^  it  was  held, 
that  as  the  purchase-money  had  not 
l>een  paid,  and  it  did  not  appear  but 
'tiiat  the  a&le  was  for  the  full  value 
of  the  land,  and  the  judgment-cred- 
itor would,  therefore,  be  equally 

.  benefited  by  taking  the  pundiase- 
;  money,  as  he  would  be  by  execu- 
ting the  judgment,  upon  A.'s  pay- 

.  ing  into  court  the  pundiase-money 
,and  interest,  he  would  be  entitled 
t»  protection  against  the  judgment, 
and  a  perpetual  injunction  was 
granted  accordingly.  lb. 


BSTOPPELu 

1,'  Tba  doctrine  of  estoppel  api^ies  to 

' .  fk  State  as  well  as  to  private  per- 
sons.   Where,  therefore,  a  State, 

■ :  by  an  act  c^  its  Legislature,  granted 

;.to  a  town  forever  the  use  of  certain 

lands  for  the  benefit  of  the  town,  it 

.  was  held  that  the  State  having 

rted  with  all  the  interest  it  had 
the  lands,  ,was  estopped  irom 
olaiming  a  forfoiHue,  by  reason  of  a 
.     condition  broken  before  the  grant 
♦     was*  madeu    PSwspIe  o/  VennaiU  v. 
,  $00.  for  the  Propagation  o/(h$  Oos- 

,    M  ^^^ 

X  Nor  would  it  be  a  good  answer  on 

.the  part  of  the  State  in  suoh  case, 
.    -ifaafe  the  grant  to  the  town  was  in 

trusty  and  that  the  trust  had  been 


violated;  the  town  not  ha^vig  been 
made  a  party  to  the  pwweacHiigav 
and  the  act  not  having  bees  f»- 
pealed,  or  any  measures  taitna  to 
resume  the  possessioii  of  tba  land 
on  account  of  any  breadi  of  tmal^ 
or  violation  of  the  grank  lb. 


EVIDENCE. 

1.  Under  the  4th  section  of  the  ai*  of 
Congress,  (YoL  IL,  I>.  U.  &  SM,) 
declaring  that  in  suits  bdwmn  the 
United  States  and  individoali^  no 
fAam.  for  aoredit  shall  be  adnattwi 
upon  trial  but  such  as  ahaU  apiiear 
to  have  been  presented  to  ttn  ao- 
oounting  officers  of  the  trsaoiay  Ar 
their  examination,  and  bgr  tbsn 
disallowed  in  whole  or  in  pax^  ex- 
cept in  certain  cases  specified;  that 
credits  have  been  pr^entod  t9  tha 
treasury  department  and  disi^ 
lowed,  are  matters  to  be  shown  by 
the  party  clainnng  the  credit;  anil 
if  any  objection  is  to  be  nade  to 
any  charge  sgainst  the  defendant 
that  is  matter  to  be  shown  by  hinit 
and  he  is  bound  to  produce  the 
evidence  necessary  to  raiaa  the  in- 
quiry.   The  l/nUcd  States  r.  Maim, 

68 

2.  The  United  States  are  not  bouad 
by  the  dedarations  and  reprsaeatep 
tions  oi  their  agent|  unless  it  dear- 
ly appears  that  the  agent  was  aet- 
ing  within  the  scope  of  his  toAot- 
ity,  and  was  empowered  in  las  ca- 
pacity as  agent  to  make  the  deda- 
ration,  Ik, 

3.  The  answer,  in  chanoeix,  of  an 
agtent,  is  not  evidence  agauoak  hb 
principal;  neither  are  wa  admis- 
sions i»  pais;  unless  they  are  a 
part  of  the  resgeeia,  /ft. 

4«  The  yepresentationa  of  an  agent  in 
doing  an  act  within  the  scope  of 
his  authority,  is  evidence  against 
the  prinotpal,  and  is  as  bindi^  on 
the  principal  as  the  act  itself;  but 
the  representations  most  aeoom* 
paay  the  act»  and  the  princqal  is 
not  boimd  by  them  at  any  atber 
,    timew  />. 

5.  AnacoompUce  being  a  conpstoik 
witness^  it  is  not  entneoosfiir* 
court  to  direct  a  jwy  to  find  » 


INDBZ. 


Terdiot  npon  his  uncorroborated 
evidence,  if  they  IseUeve  him. 
3t6inhamy.TheUhiiBdSicUe9,  168 

€.  Goods  were  entered  by  one  of  the 

'  cialnuinta,  and  the  oath  taken  by 

him  on  entiy,  was  the  one  pre- 

.  ficribed  by  the  act  of  Congress  to 
be  taken  in  caBes  where  the  goods 
have  been  actaally  purchased.  Af- 
terwards, the  goods  were  proceed- 
ed against  under  section  14  of  the 
act  of  July  14th,  1832,  on  the 
gfound  that  tiie  packages  were, 
made  up  with  intent  to  evade  and 
defraud  the  revenue.  Evidence 
that  the  claimants  wore  not  owners 
of  the  goods  at  thO  time  of  entry, 
but  only  consignees,  and  that  the 
real  owners  were  the  manufactur- 
ers of  the  goods,  who  resided 
abroad,  was  held  irrelevant  and  in- 
admisable.  Ohited  States  v.  Ibur 
Caaes  af  MtrinoeSy  200 

7.  XTpon  the  question  whether  goods 
were  fraudulently  entered,  the 
court  (>ught  to  be  liberal  in  the  ad- 
mission of  evidence  which  has  a 
bearing,  oven  in  a  remote  degree, 
upon  tiie  point  to  be  made  out 

Ih. 

8.  But  circumstances  which  are  of- 
fered to  show  the  fraud,  should  be 
of  a  character  flurly  and  reasonably 
tending  to  make  it  out  If  irrele- 
vant, or  relating  to  a  matter  imma- 
terial to  the  point  of  inquiry,  they 
are  not  admissibla    Jd. 

9.  All  the  particulars  set  forth  in 
pleading,  descriptive  of  a  record  or 
instrument  on  which  the  party  re- 
lies, must  be  established  by  proof) 
or  the  variance  wOl  be  fktaL  WkU' 
akerv.  Bramson^  209 

10.  Although  a  party  under  the  plea 
of  former  recovery  be  precluded 
from  giving  the  record  in  evidence, 
on  account  of  variance,  yet  he  may 
avail  himself  of  it  under  the  gen- 
eral issue.  But  whether  such  proof 
can  be  received  without  notice  of 
the  fecial  matter.     Qwsre.       lb, 

11.  The  question  os  to  deviation  in  a 
voyage,  is  open  to  proo^  and  can- 
not bo  decided  as  matter  of  law. 
It  relates  to  usage  and  the  course 
of  irad^  and  is  to  be  determined  as 
a  question  .of  fact  upon  the  evi- 
dence mtroduced  by  the  parties^ 


and  cannot  be  judicially  notksed^by 
the  court  as  a  question  of  law. 
The  Brig  Cadmus  Y.MaUhewSj  129 

13.  Although  there  is  some  divera|y 
of  practice  in  the  Admiralty  Couixfi 
as  to  whether  seamen,  liavinaa 
common  interest  m  the  unmediftte, 
point  in  dispute,  are  competent  td 
testify  fbr  each  other ;  yet  the  more 
general  and  better  opinion  is^  thftt 
it  should  be  considered  an  mtereet 
in  the  question  only,  and  not  in  ti^e 
event,  analogous  to  the  rule  ado^ 
ed  in  the  courts  of  common  latr, 
and  that,  therefore,  the  obJectSon 
should  go  to  the  credit  and  not  V> 

-  the  competency  of  the  wltnew. 
SMp  ElizaJbeOi  t.  Rickers^^  2il 

13.  Where  the  evidence  is  oonfliqt- 
ing,  and  it  is  doubtful  on  wfaj^ 
side  it  preponderates,  the  decriM  of 
the  court  below  will  not  be^.  d!ir- 
turbed  on  the  ground  that'it^n 
against  evidence.    Davison  y,  jSwI- 

14..  In  the  State  courts  in  Conn^- 
cut)  an  answer  in  Chancery  w^ 
on  the  same  footing  as  a  plea,.aaa 
is  not  evidence  unless  the  coip- 
plainant  seeks  a  disclosure  by!an 
i^peal  to  the  conscience  of  the.de- 
fendant    Pomeroy  v.  Mamn,    ^6 

15.  In  Chancery  proceedmgs  in  Hbe 
courts  of  the  United  States,  when 
the  answer  is  responsive  to  aUegpa- 
tions  in  the  bill,  it  is  considered  i^ 
evidence,  and  must  be  rebuttedfby 
something  more  than  simpler  Uie 
testiipony  of  one  witnesa        '  1& 

16.  The  rule  is  well  settled  that  ^a* 
rol  evidence  cannot  be  admitted  to 
oontradict  or  vary  the  terms  of  a 
written  instrument ;  nor  can  a  con*, 
veyanoe  be  shown  by  parol  i6>  W 
to  toother  use  or  interest  than,  that 
expressed  in  it  But  a  latent  am- 
biguity arismg  from  some  ooUatei^ 
matter  out  of  the  instrument,  mut 
always  be  explained  by  parol  en- 
dence.  '  J^ft. 

17.  Under  a  count  alleging  thaj^  a 
package  was  made  up  wiSi  iqittij^ 
to  evade  and  defraud  the  reveni^e^ 
the  plaintiff's  evidence  was^  that 
the  goods  were  invoiced  and  ^- 
tered  as  worsted  shawls,  but  wevQ^ 
in  fact^  part  cotton  and  part  woitt-' 
ed,  but  that  there  was  no  atteu^pt 
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at  concealment,  and  the  cotton 
coold  be  detected  without  difficul- 
ty ;  held,  that  this  was  competent^ 
but  80  insufficient  that  its  exclusion 
was  no  ground  for  reFenaL  Uniied 
States  Y,  7hi  Caaet  of  Shawh,    162 

IS.  Residence  isprtfiia/aae  evidence 
of  national  character ;  susceptible 
at  all  times,  however,  to  explana- 
tion. If  it  be  for  a  spedal  pur- 
pose^ and  transient  in  its  nature,  it 
will  not  destroy  the  original  or  prior 
;  national  character.  But  if  it  be 
taken  op  animus  manendi,  then  it 
becomes  a  domici],  superadding  to 
the  original  or  prior  character  the 
rights  and  privileges^  as  weU  as  the 
disabUities  and  penalties  of  a  citi- 
zen or  subject  of  the  countiy  in 
which  the  residence  is  established. 
Johnson  V.  Twenty-one  Bales^      601 

19.  Residence  alone,  wherever  it  may 
be,  is  the  source  and  foundiation  of 
domicil,  and  from  the  length  of  the 
residence  is  derived  the  evidence  of 
an  intention  to  remain.  Jb. 

10.  Residence  gives  national  charac- 
ter, mdependent  of  the  political 
state  or  condition  of  the  oountiy  in 
which  it  is  established.  Whether 
the  native  country,  or  the  adopted 
oountry,  be  at  war  or  peace,  is  im- 
material. By  residence,  neutrals 
become  belligerents  and  belliger- 
ents neutrals.  lb. 

11*  A  temporary  excursion,  either  to 
the  place  of  the  original  domicile  or 
to  any  other,  will  not  be  deemed  to 
interrupt  the  residence;  the  tune 
previous  to  the  absence  attaching 
to  that  subsequent,  and  oonstitut* 
hig  a  cmitinual  residence.  lb, 

11.  Where  the  intention  as  to  resi- 
dence has  been  openly  declared, 
that,  however  short  the  residence 
may  have  been,  will  establish  the 
domicil.  lb, 

18.  The  character  which  residpnce 
gives,  can  only  be  divested  by  an 
actual  departure  from  the  country 
in  which  it  is  estabUshed,  or  at 
least  some  act  that  may  be  deemed 
an  actual  commencement  of  his 
movement  from  it,  and  a  real  effort 
to  regain  his  prior  domiciL         lb, 

li.  The  onva  probamU  in  all  prize 
causes  is  on  the  daimanta.  Joki^ 
son  V.  Thirteen  Bales,  639 


15.  If  the  daimants  in  a  prise  etam 
be  admitted  or  proved  to  5e  alien 
enemies,  they  must  be  presumed  to 
be  in  the  ordinary  and  osoal  litoar 
tion  of  aUen  enemies,  to  wit,  in 
their  own  oountiy,  at  all  eventi  ool 
ofthis.  A 


EXAlilNATION. 

Jh  AMUharise  Arrest  €f  FugUrn  Sim 

L  The  act  of  (ingress  empowering 
peiaons  daiming  the  senrioesof* 
fugitive  slave,  t&  seize  or  airet 
him  and  take  him  befim  s  magii' 
trate.  Ice,  makes  no  prorisioa  for 
the  iygiiing  of  any  process  lor  the 
purpose  of  authorizing  such  arrest; 
and  it  has  never  been  the  practice, 
under  that  law,  to  issue  any  aodi 
process.    In^heJiaUer<^Ulffii^ 

2.  When  the  aUeged  fugitive  « 
brought  before  Uie  magistrate  w 
latter  acquires  jurisdiction  of  tte 
case^  and  authority  to  proceed  vitfa 
the  inquiry  whether  the  peraoo  a 
seized  and  brought  before  him  doth, 
under  the  hiws  of  tiie  SUrte  fiw 
which  he  fled,  owe  service  or  labor 
to  the  person  claiming  him-     ^^ 

3.  While  such  examination  is  f^ 
ing,  the  pctfty  is  in  the  costod/ot 
the  law,  and  the  magistiate  has  a^ 
thority  to  imprison  him  &raw 
keepmg.  And  during  such  exaaii- 
nation,  process  issuing  out  of  ^ 
court  to  an  United  States  officer  to 
take  the  aUeged  fugitive  from  tbj 
custody  of  the  State  officer,  voi* 
be  iUegaL  J^ 

4.  The  object  of  the  'rnqparj  Wot 
the  magistrate  is  only  for  the  pw^ 
pose  of  sanctioning  tiie  seizure  or 
arrest,  and  authorizing  Ae  removal 
of  tiie  fugitive  to  the  State  fioia 
which  he  fled,  and  does  not  coo- 
template  a  trial  on  Uie  merits.  A 

6.  The  right  of  trial  by  juiy.aecoiw 
by  the  Ith  article  of  the  amend- 
ments of  the  constitution,  is  tw 
trial  accordiug  to  the  course  of  IM 
common  law,  and  is  con6ned  » 
matters  of  fiict  only.  And  tijem- 
quiry  before  tiie  magbtrate  unflar 
this  act  of  Cbogress,  so&ris  tto 


INDBZ. 
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question  of  slavery  is  involved,  is 
a  question  of  law,  and  not  a  ques^ 
tlon  of  (act  lb, 

EXECUTION. 

1.  The  7th  section  of  the  act  of  New 
'York,  of  the  lath  of  April,  1787, 
directs  tliat  the  execution  shall,  in 
the  first  place,  oommand  the  sheriff 
to  take  the  goods  and  chattels  of 
the  defendant;  and  if  sufficient 
cannot  be  found,  then  to  make  the 
debt  and  damages  out  of  the  lands 
and  tenements  whereof  the  de- 
fendant was  seized  on  the  day 
when  such  lands  became  liable  to 
such  debt,  which  is  the  day  on 
which  the  judgment  was  docket- 
ed; and  tills  is  its  effect  which 
Congress  adopted  by  the  Process 
Acts  of  1789,  1792.  Eomng  v. 
Bayard,  ,  251 

1  Lands  in  the  State  of  New  York 
may  be  taken  and  sold  on  execu- 
tion issued  upon  a  judgment  in  the 
Circuit  Court  of  the  United  States, 
and  such  judgment  js  a  lien  on  the 
lands  on  the  day  it  is  docketed. 
/&. 

EXECUTORY  DBVISK 

The  testator  devised  his  estate,  real 
and  personal,  to  his  two  sons  and 
three  daughters,  their  heirs  and  as> 
signs  forever,  share  and  share  alike, 
as  tenants  in  common,  and  in  case 
any  of  his  daughters  died  without 
leaving  lawfbl  issue  of  their  bodies, 
the  share  of  such  daughter  was  to 
belong  to  his  surviving  children  in 
fee  simple.  One  of  the  daughters 
having  died  in  the  lifetime  of  the 
testator,  he  made  a  eodkiil  to  his 
will  by  which  he  devised  in  fee  to 
bis  grand-daughter,  the  only  child 
of  his  deceased  daughter,  the  part^ 
share  and  proportion  of  his  estate 
which  he  had  devised  to  her  moth- 
er, and  then  added :  "  But  in  case 
my  said  grand-daughter  should  die 
without  lawful  issue  of  her  body 
then  living,  then  and  in  such  case  I 
give,  devise  and  bequeath  the  part, 
share  and  proportion  of  my  estate 
hereinbefore  devised  to  her,  to  and 
among  my  surviving  chUdre/^  or  their 


kuaJtU  rcpresetiiaUvea^Bhare  and  short 
a^e."  Held,  that  this  was  a  good 
executory  devise,  depending  upon 
the  contingency  of  the  grand-daugh- 
ter dymg  without  lawftil  issue  at 
the  time  of  her  death,  and  that  this 
event  having  occurred,  the  execu- 
tory devise  took  effeot ;  that  the  * 
executory  devisees  named  and  in- 
tended, were  such  of  his  children 
as  should  be  then  living,  and  the 
ohiktren  of  such  as  should  be  dead ; 
and  tliat  all  the  children  of  the  tes- 
tator having  died  without  leaving 
issue,  except  the  oldest  son,  the 
chiidrm  of  the  latter  became  the . 
executory  devisees,  share  and  share 
alike  as  tenants  m  common.  Jack'  • 
son  ex  dem.  Kip  v.  Kip,  3ift6 

EXTEA  ALLOWANCE. 

If  pilots  act  under  an  agreement 
for  extra  compensation,  they  are 
thereby  preduded  from  claimmg  as 
for  salvage  service.  Where,  how- 
ever, there  has  been  extraordinaiy 
personal  merit  or  effort^  or  unfore- 
seen exertion  and  hazard  in  the 
peifonnance  of  the  service,  they  are 
not  absolutely  concluded  by  such 
agreement ;  but  a  court  of  admiralty 
may,  in  its  discretion,  grant  them 
an  extra  allowance.  Bops  v.  The 
BrigJHdo,  243 

EXTEA  WAGES. 

1.  By  the  terms  of  the  act  of  Congress 
of  July  aoth,  1790,  (L.  U.  S,  Vol 
II,  p.  119,)  and  according  to  the 
rules  of  construing  penal  statutei^ 
before  the  master  can  be  made  lia- 
ble to  the  penalty  of  pt^ng  extr^ 
wages,  the  crew  must  both  have 
been  put  on  sliort  allowance,  and 
the  vessel  not  have  been  provkled 
as  the  act  requires.  Ship  Miao' 
bethv.JHckera,  29 

2.  In  order  to  subject  the  master  or 
owner  of  the  vessel  to  the  payment 
of  extra  wages  for  short  allowanos^ 
some  order  or  command  to  that  ef- 
fect must  have  been  given,  or  there 
must  have  been  some  gross  negli- 
gence in  the  m%iter ;  an  acckiental 
or  unintentional  deticiency  would 
not  sul^'BOthim  to  the  penalty.  li. 
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FAOIOBa 

FORFBITUBB& 

1.  ISifl  84th  flection  of  the  aotof  Oob- 
graai  of  March  2,  1799,  dedtfing 
•  forfeitniB  for  the  eoirj  in  the 
«ffioe  of  the  ooUeotoi;  by  a  fidse 
denomination,  of  gooda^  wens  or 
merabandiee,  for  the  benefit  of  the 
dnrarbaok  or  bounty  on  expartation, 
has  not  been  repealed.  UnUed 
SkOes  r.  JBiffhiy-Fw^  Sogakmidtcf 
Shikar,  fi4 

2.  The  proviso  to  the  act  yMcAi  de- 
dares  that  the- forfeiture  shall  not 
be  incuTred  if  the  fidse  denomination 
happened  bjr  mistake  or  aoddent, 
is  restricted  to  mistake  of  some 
■Biter-of-fiiet,  and  does  notinohide 
mistakes  as  to  the  oonstrogtioa  or 
•pplioationofthekrar«  lb. 

8.  6  the  entry  was  by  design^  the  le- 
gal consequence  is  that  it  was  dene 
to  defraud  the  roreaue.  lb. 

4b  The  Uthseotionoftheaotof  14th 
July,  1S32,  as  it  stands,  does,  not 
deedare  any  foifeitnreto  attach  upon 
the  mere  want  of  oorrespondenoe  be- 
tween thegoods  and  the  entry  as  a 
substantive  and  independent  ground 
ef  forfeiture.  United  SkUeg  v.  Ten 
Oaaet  0/ Shaufls,  162 

6.  Possibly  there  may  be  an  omission 
of  some  words  by  which  it  was 
faitended  to  declare  a  fbdeiturem 
luch  ease,'  but  as  it  is  a  penal  stat- 
•te  they  cannot  be  siqypUed  by  in- 
,  fendment  lb. 

6u  Bat  more  probably  it  w«M  designed 
m  an  alteration  of  the  4th  section 
of  the  act  of  28th  May,  1830,  by 
sal:jeoting  the  artide  and  not  the 
whole  package  to  forfeiture,  when 

,    the  package  is  found  to  oontain  an 

article  not  described  in  the  invoioe. 

lb. 

T.  And  cannot  be  oonstraed  to  mean 
dr  in  a  penal  statute.  lb. 

a.  Where  there  is  a  misdescriptioai  of 
the  whole  paokage,  it  is  not  a  cause 
of  forfeiture  under  that  olause  of 
the  14th  section  pf  the  act  of  14th 
July,  1832,  which  dedares  that  if 
any  package  shall  be  found  to  con- 


tain sny  artade  not* 
aitk^diaUbefotfoited.  lb. 

9.  ^Under  a  count  alleging  that  apaok- 
age  was  made  op  with  intsnt  to 
evade  and  defrand  the  revenue^  the 
plaintiff's  evidence  waa^  that  the 
goods  were  invoiced  and  entendM 
wonted  shawl^  but  were^  in  kei, 
part  ootton  and  part  worsted,  faol^ 
that  there  was  no  attempt  atooa- 
eealment,  and  the  .ootton  oodd  be 
detected  without  difficulty;  heM, 
that  this  was  oompetent»  but  bo  ia- 
•uiBdent  that  its  exdusien  wesoo 
ground  for  reversal 

IOl  Under  sea  H  of  the  act  of  Gob- 
gross  of  July  14th,  1832,  it  isaoU 
diatioetand  substantive  ground  cf 
forfeiture  that  oa  the  openios.AcL, 
of  a  package  of  imported  good^  4s, 
the  same  are  not  found  to  can- 
spond  with  the  entry  at  thecoitam- 
house.       Wright   v.    Thi  Ufukd 

11.  The  entry  in  the  kg-bodc,  iao^ 
der  to  lay  the  foundation  for  a  fii^ 
feitore  of  wages^  under  the  aot  of 
Goagreas,  (X^  U.  &  Vol  II,  117,) 
must  state  substantially  that  tlie  ab> 
sence  was  without  leava  SoA 
entry  must  be  made  on  tlie  sane 
day  the  seaman  absented  himadf ; 
and  it  can  take  effect  only  from  the 
day  when  mada  The  Mhg  Cod' 
vnm  V.  MiaWi/nB9^  239 

12.  Although  seamen  who  hare  ab- 
sented themselveoy  come  on  botfd 
again  within  the  forty-dgbt  boon 
flawed  tbam  by  the  act»  (Lh  U  & 
Vol  XI,  p.  117  ;>  yetif  theyfB&w 
to  do  duty,  it  is  not  a  return  iritlun 
the  meaning  of  the  act.  The  le- 
tom  m  order  to  save  a  forfeiture  of 
wagee^  must  have  been  unconditioo- 
ai,  and  a  return  to  duty  geaerdlj. 

Ih. 

13.  In  the  United  States,  indepoD- 
denUy  of  the  act  of  Congres,  tho 
genesal  doctrine  of  the  marine  lav 
as  to  the  nature  and  e£Eectof  deaer^ 
tion  has  been  uniformly  recognized,* 
and  is  uniformly  held  to  incur  the 
penalty  of  forfdture  of  all  w»gn 
antecedently  due.  i  ^ 

14.  It  is  the  duty  of  the  court  to 
watch  over  and  protect  the  rights 
of  seamen;  and  although  they 
should  be  held  strictly  to  the  great 


I^BBX; 


md  laftdiflg  olgaots  of  their  oon- 
tracts^  yet  when  minor  and  less  im* 
psrtent  stipulations' are  drawn  in 
qofistioa,  it  ought  to  apt^j  to  them 
very  liberal  and  equitable  oonsid- 
eration&  lb, 

Vk  The  pdnishment  of  seamen  by.  the 
master,  and  continuii^  them  in  his 
employ  ader  absence  without  leave, 
19  a^  waiver  of  all  claim  tofoi£»iture 
of  wages.  Ship  Ulizabeihy.  Bickers, 

16.  Quare.  Whether  forfeiture  of 
wages  for  desertion,  can  be  incuned 
by  seamcD,  at  the  port  of  discharge 
where  the  voyage  for  which  they 
shipped  terminates.  Ih. 

17.  At  common  law,  notiiing  that  hoe 
in  action,  entry  or  reentry,  can  be 
granted  over;  and,  therafore,  no 
gpantee  or  assignee  of  a  reveiaion, 
max  take  advantage  of  a  re-entry 
by.  foroe  of  a  oondition  broken. 
people  of  VermorU.  v.  8oc  for  iVo- 
pagaUng  Ike  Gospel^  546 

18.  Whether  a  mere  right  to  enforce 
a.forfeituro  would  result  from  the 
Eevolntion  so  as  to  be  transferred 
to  a  State.     Qumre.  Ih, 

tft  The  doctrine  of  estoppel  applies 
to  a  State  as  well  as  to  private  per- 
aoDS.  Where,  therefore,  a  Stote, 
by  an  act  of  its  Legislature,  granted 
to  a  town  forever  the  use  of  certain 
lands  for  the  benefit  of  the  town,  it 
was  held  that  the  State  having 
parted  with  aU  the  interest  it  bad 
in  the  lands,  was  estopped  firom 
elaiming  a  forfeiture,  by  reason  of  a 
oondition  broken  before  the  grant 
was  made.  Ih. 

M.  Nor  would  it  be  a  good  answer 
on  the  part  of  the  State  in  such 
case,  that  the  grant  to  the  town  was 
in  trust,  and  that  the  trust  had  been 
violated';  the  town  not  having  been 
made  a  party  to  the  proceedings, 
and  the  act  not  having  been  re- 
pealed, or  any  measures  taken  to 
resume  the  possession  of  the  land 
on  account  of  any  breach  of  trust, 
or  vblation  of  the  grant  Ih» 

91.  Any  one  may  perform  a  conditfon 
who  has  an  interest  in  it,  or  in  the 
land  whereto  it  is  annexed ;  and  if 
a  time  to  perform  be  appointed,  the 
purehaser  may  perform.  Ih, 

JS.  When  a  oondldon  is  onoe  per- 


formedi  it  is  tfaetioeforlh  entMy 
gone,  and  the  thing  to  whioh  it  was 
before  annexed  becomes  absolute 
and  whoUy  unccmditionaL  Ih. 
23.  Where  the  grant  to  which  the 
oondition  broken  was  annexed,  was 
originally  made  by  the  British  gov* 
emmenty  and  the  title  of  the  State 
grew  out  of  the  oonseqoenoes.  of 
the  Bevohiticm,  and  the  forfoitnre 
was  incurred  before  the  State  had 
any  interest  in  the  land,  it  was  held 
that  the  performanoe  of  the  condi- 
tioQ  by  the  town  aooording  to  the' 
terms  of  the  original  grant,  subse- 
quent to  the  grant  made  to  the 
town  by  the  State,,  saved  the  for* 
feitoroi  Ifk 


FRAUD. 

1.  Upon  the  qaestion  whether  goods 
were  fiaadulently  entered,  the 
oourt  ought  to  be  libend  in  the  ad- 
mission of  evidenoe  which  has  a 
bearing,  even  in  a  remote  degree^ 
upon  the  point  to  be  made  out 
UwUeiSkUMV,  Fbur  Cases  ofMeri- 
noeSf  SCO 

2.  But  oiroamstaocos  which  are  oflfer- 
ed  to  show  the  fhwid,  should  be  of 
a  character  flib>ly  and  reasonably 
tending  to  make  it  out  If  irrele- 
vant, or  relating  to  a  matter  hnna- 
terial  to  the  point  of  inquiry,  they 
are  not  admissible.  /& 


FUaiTIVB  SLAVES. 

1.  The  act  of  Congress  empowering 
persons  claiming  the  services  of  a 
fugitive  slave,  to  seize  or  arrest  lum 
and  take  him  before  a  magistrate^ 
Ac,  makes  no  provision  for  the  is- 
suing of  any  process  for  the  purpose 
of  authorizing  such  arrest ;  and  it 
has  never  been  the  practice,  under 
tiiat  law,  to  issue  any  such  process. 
In  Ihe  MaUer  a/  MaHin,  ^48 

2.  When  the  alleged  fugitive  is 
brought  before  the  magistrate,  tiie 
latter  acquires  jurisdiction  of  the 
case,  and  authority  to  proceed  with 
the  inquiry,  whether  the  person  so 
seized  and  brought  before  him  doth, 
under  the  bws  of  the  State  ftom 
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*  which  he  fled,  owe  sendee  or  labor 
to  the  perflOD  cbdmiDg  him.        lb. 

S.  While  each  eieandiiAtio&  is  pend- 
ing, the  party  is  in  the  custody  of 
the  law.  and  the  magistrate  lias 
authority  to  imprison  him  for  safe 
Iceeping.  And  during  soch  ezam- 
inaHonf  prooess  jasoing  out  of  this 
court  to  an  United  States  officer  to 
talce  the  alleged  fhgitive  fWmi  the 
custody  ot  the  State  officer,  would 
be  illegal.  Jb. 

4.  The  writ  de  homine  replegiandOy 
though  nearly  obsolete,  is  a  com- 
mon law  proceeding,  applicable  to 
a  trial  of  the  question  of  slayery.  lb, 

5.  The  act  of  Congress  relative  to  the 
reclamation  of  fugitive  slares,  is 
constitutional  and  valid.  lb. 

6.  The  object  of  the  inquiry  before 
the  magistrate  is  only  for  the  pur- 
pose of  sanctioning  the  seizure  or 
arresty  and  authorizing  the  removal 
of  the  fugitive  to  the  State  from 
which  hd  fled,  and  does  not  con- 
template a  trial  on  the  merita    lb. 

*l.  The  right  of  trial  by  jury,  secured 
by  the  7  th  article  of  the  amend- 
ments of  the  constitution,  is  the 
trial  according  to  the  course  of  the 
common  law,  and  is  confined  to 
matters  of  &ot  only.  And  the  in- 
quiry before  the  magistrate  under 
this  act  of  Congress,  so  &r  as  the 
question  of  slavery  is  involved,  is 
a  question  of  law,  and  not  a  quee- 
tionofiacL  lb. 


GOYERNMBNT. 

The  United  States  and  the  State  gov- 
ernments are  not  to  be  considered 
as  entirely  foreign  to  each  other. 
Although  the  laws  of  one  State  may 
be  deemed  as  foreign  in  relation  to 
the  government  and  citizens  of  an- 
other State^  because  in  no  sense 
binding  without  the  jurisdiction  of 
^e  States;  yet  the  laws  of  the 
United  States  are  not  to  be  con- 
sidered as  the  laws  of  a  foreign 
government,  but  rather  as  laws 
binding  on  the  same  people  as  the 
government  and  laws  of  the  several 
Skates.  Sieama  ad&  United  States, 
300 


Hicm  sBAa 

1.  All  waters  not  comprehended  vith* 
hi  the  body  of  a  coimty,  coDstitate  a 
part  of  the  high  sea.  JohntMi. 
Twenty-one  Baks^  ,         601 

2.  Vessels  at  sea  are  no  longer  ooa- 
sidered  as  part  of  the  territoiy  of  a 
nation.  The  flag  protects  nothing 
but  the  vessel,  and  only  desigoateB 
to  what  portion  of  the  globe  she 
belongs.  lb. 

3.  The  common  admiralty  jurisdiction 
extends  to  all  things  done  suptrd' 
turn  mare,  Ibk 


IMPORTED  GOODS. 

1.  The  Uth  section  of  the  act  of  I4th 
July,  1832,  as  it  stands,  does  not 
declare  any  forfeiture  to  altadi  upon 
the  mere  want  of  correspondencs 
between  the  goods  and  tbeentiy 
as  a  substantive  and  ladependeDt 
ground  of  forfeiture.  Uniied  Stata 
V.  IH  Gases  of  Shawls^  162 

2.  Possibly  there  may  be  an  omission 
of  some  words  by  which  it  was  In- 
tended to  declsffe  a  forfeitore  in 
such  case,  but  as  it  is  a  penal  stat- 
ute they  cannot  be  supplied  by  in- 
tendment, ^b. 

3.  But  more  probably  it  was  deogned 
as  an  alteration  of  the  4th  seetioo 
of  the  act  of  28ih  May,  1830,  bj 
subjecting  the  article  and  not  the 
whole  package  to  forfeiture,  when 
the  package  is  found  to  contain  an 
artide  not  described  in  the  invoice. 

Jh. 

4.  And  cannot  be  construed  to  torn 
or  in  a  penal  statute.  ,  ^°' 

5.  Where  there  is  a  misdescription  of 
the  whole  package,  it  is  not  a 
cause  of  forfeiture  under  fliat  daosj 
of  the  14th  section  of  the  act  of  14w 
July,  1832^  which  declares  that  if 
any  package  shall  be  found  to  con- 
tain any  article  not  entered,. sQch 
ariide  shaU  be  forfeited.  i^ 

6.  Under  a  count  alleging  that  a 
package  was  made  up  with  intent 
to  evade  and  defraud  the  revenn^ 
the  plaintiff's  evidence  was,  that 
the  goods  were  invoiced  and  enter- 
ed as  worsted  shawla>  but  wer^ 
foot,  part  cotton  and  part  worate«^i 
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but  that  there  was  no  attempt  at 
concealment,  and  the  cotton  could 
be  detected  without  diflSculty ;  held, 
that  t&is  was  competent,  but  so  in- 
Bufficient  that  its  exclusion  vna  no 
ground  for  reversal  Ih. 

7.  Under  sec.  14  of  the  act  of  Con- 
gress of  Julj  I4th,  1833,  it  is  not 
a  distinct  and  substantive  ground 
of  forfeiture  that  on  the  opening,' 
Ac.,  of  a  package  of  imported  goods, 
Aa,  the  same  are  not  found  to  cor- 
respond with  the  entry  at  the  cus- 
tom-house.    Wright  r.  The  UhiUd 

'States,  184 

8.  Upon  the  question  whether  goods 
were  fraudulently  entered,  the 
court  ought  to  be  liberal  in  the  ad- 
mission of  evidence  which  has  a 
bearing,  even  in  a  remote  degree, 
upon  the  point  to  be  made  out 
United  States  v.  Four  Cases  of  Me- 
finoes,  200 

9.  But  circumstances  which  are  offer- 
ed to  show  the  fhaud,  should  be  of 
a  character  fiiirly  and  reasonably 
tending  to  make  it  out  If  irrele- 
Tant,  or  relating  to  a  matter  imma- 
terial to  the  pomt  of  inquiry,  they 
are  not  admissible.  lb, 

10.  Goods  were  entered  by  one  of  the 
claimants,  and  the  oath  taken  by 
him  on  entry,  was  the  one  prescribed 
by  the  act  of  Congress  to  be  taken 
in  cases  where  the  goods  have  been 
actually  purchased.  Afterwards, 
the  goods  were  proceeded  against 
under  section  14  of  the  act  of  July 
14th,  1832,  on  the  ground  that  the 
packages  were  made  up  with  intent 
to  evade  and  defraud  the  revenue. 
Evidence  that  the  claimants  were 
not  owners  of  the  goods  at  the  time 
of  entry,  but  only  consignees,  and 
that  the  real  owners  were  the  noan- 
ufacturers  of  the  goods,  who  resided 
abroad,  was  held  irrelevant  and  in- 
admifisible.  lb. 


INDICTMENT. 

1.  The  22d  section  of  the  Crimes  Act 
of  March  3,  1825,  (7  L.  U.  S.  401,) 
providing  for  the  punishment  of  as- 
saults with  dangerous  weapons^ 
contemplates  a  misdemeanor  and 
not  a  felony ;  and  m  an  indictment 


wider  the  act  ftr  meh  an  ofibnoe, 
it  is  not  necessary  to  chaige  that 
the  assault  was  committed  feloni- 
ously, or  with  intent  to  perpetrate 
a  felony.  United  States  y.  GaUor 
gher,  A4n 

2.  An  indictment  for  an  offence  cre- 
ated by  statute,  charging  the  same 
to  have  been  committed  ''in  con- 
tempt of  the  laws  of  the  United 
States  of  America,"  without  refer- 
ring to  the  statute,  is  bad.  Uniied 
States  T.  Andrews,  4«1 


INJUNCTION. 

1.  To  entitle  himself  to  an  injunction 
before  a  trial  at  law,  the  patentee 
must  either  .show  an  exdukve  pos- 
session for  such  a  length  of  time  as 
to  warrant  the  presumption  of 
right,  or  show  a  dear  and  unques- 
tionable right  in  the  first  instance. 
Thomas  v.  Weeks,  02 

2.  The  provisions  in  the  act  anthop- 
izing  the  person  aggrieved,  by  the 
refhsing  or  dissolving  of  an  injunc- 
tion to  appeal,  were  designed  to 

^rary  the  rule  of  Chancery  practice 
in  this  respect,  so  as  to  place  tiie 
party  in  the  same  situation  as  if  a 
final  Judgment  had  been  rendered 
against  hun.  Borier  ads.  United 
StaieSj  313 

3.  The  decision  of  the  district  Judge, 
awarding  a  perpetual  injunction 
against  a  treasury  warrant  of  dis- 
tress, is  a  final  decree  within  the 
act  of  Congress  of  March  3,  1803, 
which  allows  an  appeal  from  all 
final  judgments  or  decrees  of  a  Dis- 
trict Court  to  the  Circuit  Court 

lb, 

4.  The  natural  objects  from  which  a 
chart  is  made,  being  open  to  the 
examination  of  all,  a  copyright  can- 
not subsist  in  a  chart  as  a  general 
subject  If  it  is  doubtful  whether  or 
not  there  has  been  an  infringement^ 
an  injunction  will  not  be  granted  in 
the  first  instance ;  but  a  trial  at  law 
will  be  directed.    Bkmt  v.  Fatten, 

39t 
6.  Where  a  ralid  agreement  for  the 
sale  of  lands  had  been  made  be- 
tween A.  and  B.,  and  A.  had  taken 
possession  of  the  land  and  mads 
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yalnabto  improTemeats  thereon,  but 
before  any  part  of  the  consideration- 
money  had  been  paid  or  deed  exe- 
cuted, G.  obtained  a  judgment 
again9t  6. ;  upon  a  bill  filed  by  A., 
to  obtain  an  injunction  to  restrain 
C.  from  proceeding  to  obtain  satis- 
faction of  his  judgment,  it  was  held, 
that  as  the  purchase-money  bad  not 
been  paid,  and  it  did  not  appear  but 
j  that  the  sale  was  for  the  full  value 
\  of  the  land,  and  the  judgment-cred- 
'  Itor  would,  therefore,  be  equally 
benefited  by  takmg  the  purchase- 
money,  as  he  would  be  by  execut- 
ing the  judgment,  upon  A.'8  paying 
into  court  the  purchase-money  and 
interest,  he  would  b6  entitled  to 
protection  agamst  the  judgment, 
aod  a  perpetual  injunction  waa 
granted  accordingly.  Lane  v«  Lud- 
low^  591 


INSURANCE, 

1.  All  facts  material  to  the  riak^ 
koown  to  the  assured  and  not  to 
the  underwriter,  and  which  may 
influence  the  latter  aa  to  taking  the 
risk  on  the  rate  of  premium,  must 
be  fully  and  in  good  faith  disclosed 
when  the  policy  la  effected.  Bulk- 
ley  V.  Pivtedion  Ins,  Co.^  82 

2.  But  this  rule  does  not  apply  where 
the  concealment  is  as  to  a  matter 
which  is  covered  by  a  warranty; 
express  or  implied.  Jh, 

3.  I^  however,  a  misrepresentation  of 
facts  respecting  sudi  matter  is  made 
in  answer  to  inquiries,  it  will  avoid 
the  policy— foe  the  contract  of  in- 
surance is  one  of  good  faith.      Ih. 

4  And  if  such  misrepresentation  is 
voluntarily  made,  without  being 
drawn  forth  by  inquiries,  it  will 
have  the  samo  effect — ^for  the  false 
information  may  havd  prevented 
the  inquiry.  Ih, 

fi.  As  where  the  insured  volunteered 
a  representation,  which  was  untrue, 
as  to  the  age  of  the  vessel,  and  her 
standing  on  the  books  of  Insurance 
companies  in  a  distant*  city,  it  was 

..  held,  that  although  such  represent- 
ation related  to  the  seaworthiness 
of  tlie  vessel,  of  which  there  was 
an  implied  warranty,  yet,  if  mate- 


rial|  that  it  would  avoid  tiie  nd- 
icy.  J*. 

6.  Where  the  policy  described  the 
voyage  as  from  Ocaocoke  to  S^ 
Bartholomew's  or  St^  Thomas,  and 
at  and  &om  thence  to  Tobasoo^  it 
was  held,  that  it  did  not  authorize 
the  assured  to  go  to  both  ports,  but 
to  either,  at  Iiis  election ;  and  thst, 

*  having  first  stopped  at  St  Bartholo- 
mew's^ and  afterwards  proceeded 
to  St  Thomas,  it  was  a  deviation. 
Jh, 

7.  Such  a  departure  from  the  voyage 
will  not  be  a  deviation,  if  shown  to 
be  a  usage ;  for  usages  of  trade  are 
supposed  to  be  known  to  under- 
writers, and  are  impliedly  made 
part  of  the  contract  \  but  the  usage 
should  be  so  certaia  and  uniform  as 
to  warrant  the  presumption  that  it 
is  generally  known  as  the  law  of 
the  trade.  i& 


INTEREST 

1.  That  a  witness  has  a  strong  bias 
in  favor  of  a  party  will  not  oxdodo 
him;  such  an  objection  notgmng 
to  his  competency  but  to  his  credi* 
bility.  Burroughs  v.  The  UnM 
SUUee,  M9 

2.  There  ought  to  be  a  legal  fixed  in- 
terest in  order  to  disqualify  a  wit* 
nessL  The  bare  possibility  of  an 
action  being  brought  against  him, 
is  no  objection  to  his  competency. 
There  must  be  an  actual  existing 
hiterest  at  the  time;  not  merely 
one  that  is  expectant  or  contingent. 

INVENTIONS., 

1.  A  patentee  oan  sustain  his  patent 
only  on  the  ground  of  his  being  the 
original  and  sole  inventor;  and  if 
the  idea  of  the  principle  of  the  in- 
ventor wa^  without  being  execoted, 
suggested  to  him  by  another,  he 
cannot  claim  to  bo  the  sole  invent- 
or.    Thomae  v.  Weete,  92 

2.  Senib.  That  if  after  the  suggestion 
the  patentee  reduces  the  invcnUoD 
to  practice,  a  joint  patent  should  be 
taken  out  ^^ 

3.  To  entitle  hunaolf  to  an  injunction 
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before  a  trial  at  law,  the  patentee 
itnust  either  show  an  ezclusive  poa> 
.^Besdion  for  such  a  length  of  time  as 
to  warrant  the  presumption  of 
right,  or  show  a  clear  and  un- 
questionable right  in  the  first  in- 
stance. *  /6. 


JUDGMENT. 

1.  A  regular  docket  of  all  judgments 
in  this  court  havmg  been  kept  for 
a  period  of  more  than  thirty  years, 

^in  the  manner  required  by  the  act 
of  17  at,  to  be  kept  by  the  clerks  of 
the  State  courts,  such  unbroken 
practice  is  sufficient  to  warrant  the 
conclusion  that  it  was  adopted  by 
order  of  the  court.  Koning  v.  Bay- 
ard, 251 

2.  The  declaration  in  the  act  of  New 
York,  of  March  19th,  1787,  that  no 
judgment  shall  qffea  land  but  upon 
the  filing  of  the  roll  and  docketing 
the  judgment,  necessarily  implies 
that  upon  that  being  done  it  shall 
affect  the  lands,  and  is  equivalent 
to  saying  U  shall  then  become  a 
lien.  lb. 

'3.  Lands  in  the  State  of  New  York 
may  be  taken  and  sold  on  exccu- 

.  tion  issued  upon  a  judgment  in  the 
Circuit  Court  of  the  United  States, 
and  such  judgment  is  a  lien  on  tho 
lands  on  the  day  It  is  docketed.  lb. 

4,  This  court,  under  the  power  given 
by  the  1 7th  section  of  the  judiciary 
.  act  of  1789,  and  the  7th  section  of 
the  act  of  1792,  has  authority  to 
make  rules  rclativiB  to  the  signing, 
filbg  and  docketing  of  judgments. 
Such  matters  relate  to  the  practice 
of  the  court,  wliich  the  court  may 
regulate  according  to  its  own  pleas- 
ure, provided  it  be  not  repugnant 
to  the  laws  of  the  United  States. 
Nor  has  it  ever  been  understood 
that  such  practice  could  be  shown 
only  by  written  rules:    If  it  has 

.  existed  for  a  series  of  years,  it  is  to 
be  presumed  that  it  has  been  estab- 
lished under  the  order  of  the  court 
lb, 

^.  Tho  lien  created  by  judgments  in 
.  the  Circuit  Courts  of  the  United 
States  upon  land,  and  the  mode  of 
proceeding  to  obtain  satisfaction  of 


the  judgments,  are  regulated  by  the 
State  laws.  lb, 

6.  The  bringing  an  action  on  a  judg- 
ment of  this  court,  and  recovering 
and  perfecting  iudgment  thereon  in 
another  court,  is  no  satisfaction  of 
the  first  judgment  Griswold  ada 
ma,  492 

7.  So  long  as  the  body  of  the  debtor 
is  detamed  in  prison,  the  creditor 
cannot  resort  to  the  property  of  the 
debtor,  and  tho  Judgment  will  not 
be  considered  a  lien  as  against 
other  creditors.  lb, 

8.  The  lien  of  the  judgment  is  sus- 
pended during  the  imprisonment  on 
the  ca.  sa, ;  so  that  a  judgment  ob- 
tained by  another  creditor  during 
that  time,  gains  a  priority  of  lien 
on  the  debtor's  property;  or  the 
debtor  may  sell  the  property  and 
give  to  the  purchaser  a  title  dis- 
charged of  the  mcumbrance  of  tho 
judgment  lb. 

9.  Discharge  of  the  debtor  from  im- 
prisonment, without  the  consent 
and  against  the  will  of  the  plaintif!^ 
under  a  State  law,  reserving  to  the 
creditor  certain  rights"  as  to  future 
acquired  property,. will  not  operate 
as  a  satisfaction  of  the  judgment 

Jb, 

10.  Where  an  action  is  brought  on  a 
judgment  of  this  court,  and  judg- 
ment recovered  thereon  in  another 
court,  if  the  plaintiff  be  entitled  to 
continue  in  force  his  judgment  in 
the  latter  court,  and  enforce  pay- 
ment thereon,  against  the  iUture 
acquired  property  of  the  defendant, 
satisfaction  of  the  judgment  of  thia 
court,  which  is  the  foundation  of 
the  second  judgment,  will  not  bo 
entered  of  record.  Xb. 

11.  On  demurrer  to  several  pleas,  if 
any  one  of  them  gomg  to  the  whole 
merits  of  the  case  is  well  pleaded 
and  contains  a  full  and  sufficient 
answer,  it  will  entitle  the  defend- 
ant to  judgment  People  of'Vtr* 
tootU  y.  Soc.  for  Propagaiing  fhj& 
Gospel,  546 

12.  It  is  ^ot  a  conclusive  criterion, 
whetlier  a  definitive  judgment  haa 
been  rendered,  that  tho  entry  em- 
ploys or  omits  the  usual  form  of 
"ideo  considercUum  esV^  Judg- 
ments are  final  and  subject  to  re- 
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yiew  by  writ  of  error^  as  well  when 
entered  without,  as  with  that  clause. 
Whiiaher  t.  Bramaony  209 

13.  A  judgment  to  operate  as  a  bar, 
must  bo  final  Suitors  are  not  oon- ' 
eluded  by  the  )>endency  of  an  ac- 
tion in  any  othor  court  for  the  same 
matter,  or  by  any  course  of  pro- 
ceeding thereon  short  of  final  •judg- 
ment lo. 

14.  Under  the  constitution  and  act  of 
Congress,  judgments  obtained  in 
the  different  States,  have  the  like 
effect  in  every  other  State  as  in 
that  where  they«re  rendered.  Al- 
though, therefore,  they,  in  fieuzt,  are 
proceedings  of  foreign  and  inde: 
pendent  tribunals,  they  bear  the 
character  of  judgments  of  courts  of 
concurrent  powers  with  those  where 
they  are  offered  in  evidence.      Ih, 

15.  The  court  cannot  infer  from  prin- 
ciples of  general  law,  whac  course 
of  proceedings  must  necessarily 
have  been  adopted  to  obtain  a  com- 
plete judgment  in  a  neighboring 
State.  It  will  be  presumed  that 
the  record  conforms  to  the  law  or 
usage  of  that  State,  so  lar  as  it  pur- 
ports to  go;  but  there  may  be  ave> 
meats  and  proof  against  its  sup- 
posed operation.  Ih, 

16.  A  judgment  imports  that  the  in- 
determinate claims  of  a  party  are 
reduced  to  a  certainty  of  the  high- 
est order,  and  one  which  can  never 
more  be  questioned  by  the  debtor. 
It  is,  therefore,  a  loose  and  &ulty 
practice  in  actions  for  money,  to 
leave  it  to  the  discretion  of  the 
party  in  whose  favor  judgment  is 
rendered,  to  determine  for  himself 
bow  mudi  he  will  take  under  it.  Ih. 

17.  At  common  law,  it  is  indispensa- 
Ua  to  a  full  judgment,  that  what  it 
gives  or  decrees  should  be  distinct- 
ly expressed.  /& 

18.  Under  the  rule  of  the  District 
Court  of  Philadelphia,  authorizing 
the  plaintiff  in  actions  on  contract 
to  sign  judgment  against  the  de- 
fendant, when  he  omits  to  file  an 
affidavit  of  defence,  if  the  amount 
be.undetermined  the  judgment  is 
only  interlocutory,  and  to  be  made 
final  when  the  (4)propriace  proceed- 
ings shall  be  had  for  ascertaining 
the  sum  to  be  reooverad.  Ih. 


19.  And  where,  undw  the  above  tqI^ 
judgment  by  confesaon  is  entered, 
it  will  not  be  deemed  fiDal,  nnleiB 
there  are  concurring  circumstanoes 
whidi  denote  the  intention  of  the 
parties  that  it  shall  be  final  and 
oomplete  as  bet^en  them.      /&. 

20.  In  covenant^  when  several 
breaches  are  asdgned,  some  of 
which  are  sufliGient  and  others  no^ 
the  defendant  should  only  demur 
to  such  as  are  bad;  and  if  he  de> 
mur  to  the  whole  doclaration,  judg- 
ment must  be  given  against  him. 
GiU  V.  SUbbiw,  ill 

21.  Prior  to  the  adoption  of  the  Coq- 
federation  and  the  Constitatkm  of 
the  United  States,  the  several 
States  were  considered  entirely  in- 
dependent of  each  other,  andjudg* 
ments  recovered  in  their  respective 
courts  were  foreign  judgments  in 
every  respect,  as  in  any  separste 
and  independent  government;  and 
whatever  cnanges  now  exist  in  tUi 
respect,  must  be  sought  for  in  the 
Constitution  and  laws  of  the  Uni- ' 
ted  States.  Warren  Ma»f.  Co.  v. 
Etna  Ins.  Co.,  601 

22.  Conflict  of  opmion  as  to  the  oon- 
struotion  of  the  constitution  and  act 
of  Congress  relative  to  the  force  and 
effect  of  judgments  rendered  in  the 
several  States.  Ih, 

23.  Under  the  Constitution  of  the 
United  States  and  act  of  Ooogresi 
of  1790,  the  judgment  of  a  ^te 
court  has  the  same  credit,  validly 
and  effect,  in  every  other  court  in 
the  United  States,  which  it  has  in 
the  State  where  it  was  rendered; 
and  whatever  pleas  would  be  good 
to  a  suit  thereon  in  such  State,  and 
none  other,  could  be  pleaded  iaany 
other  court  in  the  United  Statea 

Jh. 

24.  It  would  be  competent  to  show 
that  the  judgment  was  obtained  by 
fraud.  Jh. 

25.  Under  the  constitution  and  act  of 
Congress,  the  question  of  juiadio- 
tion  remains  open  as  at  common 
law.  It  may  therefore  be  shown 
by  proper  evidence,  that  the  court 
rendering  the  judgment  had  no  ju- 
risdiction ;  and  the  pleadings  may 
be  so  shaped  as  to  admit  such  evi- 
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t6.  In  order  to  sosUun  the  jud  ]^ect) 
the  court  must  have  had  jorisdic- 
tioQ  of  the  parties,  as  well  as  of  the 
subject-matter.  lb. 

27.  Except  in  proceedings  under  the 
statute  process  of  foreign  attach- 
ment, which  is  in  the  nature  of  a 
proceeding  in  rtm^  in  order  to  give 
the  court  jurisdiction  of  the  person, 
due  notice  of  the  suit  or  service  of 
the  process  must  be  shown,  or  the 
judgment  is  a  nullity.  And  even 
in  case  of  attachment,  if  the  goods 
attached  are  insufficient  to  satisQr 
the  attachment,  no  suit  can  be  sus- 
tained upon  the  judgment  for  the 
deficiency,  because  the  defendant 
is  not  personally  amenable  to  the 
jurisdiction  of  the  court  Ih, 

28.  A  judgment  obtamed  without  no- 
tice to  the  defendant,  or  his  appear- 
ing in  any  manner  to  answer  to  the 

.  suit,  can  have  no  validity  or  bind- 
ing effect  Ih, 

29.  'ilio  provision  in  the  Constitution 
of  the  United  States,  that  the  citi- 
zens of  each  State  shall  be  entitled 
to  all  the  privileges  and  immunities 
of  citizens  in  the  several  States, 
does  not  apply  to  corporations ;  and 
bodies  corporate  have  no  right  to 
establish  themselves  or  transact 
business  in  a  State  otherwise  than 
according  to  the  laws  of  that  State 
regulating  their  conduct.  /&. 

30.  btatutos  ought  not  to  have  a  re* 
trospective  effect  As  a  general  • 
rule^  when  no  time  is  fixed,  they 
take  effect  inm  date.  They  can- 
not, by  any  fiction  or  relation,  have 
any  effect  before  they  are  actually 
passed.  lb. 

31.  Where,  therefore,  the  law  under 
which  a  suit  was  brought  on  a  pol- 
icy of  insurance,  was  passed  in 
March,  1835;  the  loss  for  which 
Judgment  was  obtaui^d  occurred  in 
January,  1834 ;  the  policy  expired 
in  October  of  the  same  year,  and 
the  suit  was  commenced  in  April, 
1835 ;  it  was  held,  that  the  law  in 
its  application  to  the  proceedmgs 
and  judgment  was  retrospective, 
and  therefore  a  nullity.  Ih, 

JUDICIARY. 

L  The  power  given  to  the  jodidaiy 


to  decide  on  the  validity  of  treaties^ 
is  restricted  to  their  necessary  va- 
lidity. Jones  Y.  Walker,  688 
2.  The  judicial  acts  of  one  nation 
are  to  be  respected  by  another,  and 
are  conclusive  on  the  subjects  of  the 
other,  relative  to  all  matters  within 
the  national  jurisdiction..  But  in 
order  to  render  them  conclusive,  it 
is  further  necessary  that  they 
should  be  matters  cognizable  by] 
the  court,  and  fairly  decided.     Ih. 


JURISDICTION.; 

1.  The  11th  section  of  the  judiciary 
act  confines  the  jurisdiction  of  the 
CSrcuit  Courts  on  the  ground  of 
citizenship  to  cases  where  the  suit 
is  between  a  citizen  of  a  State, 
where  the  suit  is  brought  and  a 
citizen  of  another  State;  and  al- 
though the  constitution  gives  a 
broader  extent  to  the  judicial  pow- 
er, the  actual  jurisdiction  of  the 
Circuit  Courts  is  ground  by  the  ju- 
diciary act    Moffat  Y.  Sdey,     103 

2.  Nor- does  the  subsequent  clauses 
of  the  11th  section  as  to  the  de- 
fendant's arrest,  ^.,  enlarge  the 
jurisdiction.  lb, 

3.  Therefore,  where  a  citizen  of  New 
York  and  a  citizen  of  Gkoi^gia  sued 
a  citizen  of  Massachusetts,  in  New 
York,  where  he  was  arrested,  it 
was  held,  that  the  court  had  not  ju- 
risdiction.  Ih. 

4.  If  a  charter  party  embraces  stipu- 
lations merely  of  a  personal  nature, 
having  no  relation  to  a  maritime 
service  in  the  safe  carrying  and  de- 
livery of  the  cargo,  courts  of  admi- 
ralty have'not  jurisdiction  to  afford 
relief  for  a  breach  of  such  part  of 
the  contract  ASxrii  v.  Brig  Vtr- 
ginia^  115 

6.  Still  less  have  they  jurisdiction 
where  such  stipulations  are  con- 
tained in  an  instrument  distinct 
fi^m  the  charter  party.  /ft. 

6.  The  owner  of  a  vessel  under  char- 
ter for  the  West  Indies  and  a  mar- 
ket, agreed  by  letter  that  if  a  cer- 
tain price  could  not  be  obtained  at 
a  designated  port,  the  vessel  should 
proceed  to  another;  which  agree- 
ment he  violated.    Held,  that  ad* 
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miralty  had  not  jurisdiction  of  the 
case.  /&. 

t.  The  rule  of  ttio  common  law  courts 
of  Eugiand  that  a  pilot  cannot  sue 
In  admiralty  on  a  contract  for  ser- 
Tices  to  bo  performed  on  ft  naviga> 
ble  river,  or  waters  within  the  body 
of  a  county,  does  not  prevail  here. 
Pilotage  services  partake  so  much 
of  a  maritime  character,  that  under 
our  system  and  the  grant  of  admi- 
ralty and  maritime  jurisdiction  to 

,  the  District  Courts,  such  a  suit  may 
be  maintained  in  those  courts  in  the 
absence  of  any  legislative  provision 
on  the  subject  of  pilotage.  Th^ 
Schooner  Wave  v.  IIyet\  131 

8.  But  the  jurisdiction  of  the  District 
Courts  is  not  exclusive  over  such 
cases.  There  is  nothing  iil  the  na- 
ture of  the  remedy  or  of  the  sub- 
ject-matter which  can  take  away 
the  jurisdiction  of  the  common  law 
courts.  And  the  saving  in  the  ju- 
diciary act  of  the  right  to  a  common 
law  remedy,  is  a  full  recognition  of 
a  concurrent  jurisdiction  in  those 
courts  of  cases  which  may  be  de- 
nominated admiralty  and  marithne 
causes,  where  they  before  had  such 
jurisdiction.  lb, 

0.  Nor  is  tlie  mere  grant  in  the  con- 
stitution of  cases  of  admiralty  and 
maritime  jurisdiction  to  the  courts 

,  of  the  Union  necessarily  exclusive, 
nor  a  denial  of  the  exercise  of  ju- 
risdiction by  the  courts  of  the  State 
in  such  cases.  CoDgrcss,  however, 
might,  under  its  power  to  regulate 
commerce,  establish  by  law  a  sys- 
tem of  pilotage  in^  ports  and  har- 
bors, and  give  its  courts  exclusive 
jurisdiction  of  cases,  arising  under 
such  law.  lb. 

10.  In  the  State  of  New  York,  how- 
ever, the  District  Courts  have  no 
jurisdiction  at  all  over  cases  of 
pilotage  scr\'ice;  Congress  has 
adopted  the  law  of  the  State  regu- 
kkting  pilots,  and  that  law  has  pro- 
vided for  compensating  pUots  for 
both  ordinary  ftnd  extraordmary 
senrices  of  all  kinds,  and  has  given 
to  the  Board  of  Wardens  power  to 
decide  what  such  compensation 
shall  be.  And  Congress  having 
adopted  the  State  law  previously 
to  the  passage  of  the  judiciary  act, 


cases  of  pilotage  service  v«N  Mt 
embraced  in  the  general  obligatioD 
of  admiralty  and  maritime  jontdio* 
tion  to  the  District  Courts  within 
the  State.  Ik 

11.  The  Legislaturor  may  sapendd  to 
the  ordinary  duties  of  a  piloi  «o/ 
others  which  it  may  think  proper; 
and  the  law  of  New  York  baviog 
provided  for  the  payment  of  pikd 
who  should  exert  themselves  ibr 
the  preservation  of  vessels  appMP 
ing  in  distress  and  in  want  of  afilol 
on  the  coast,  it  was  held  tluit  the 
degree  of  distress  could  not  obaoge 
the  character  of  the  service^  or  eon* 
vert  pilots  into  salvors,  so  as  to 
give  the  District  Court  jurisdidioii. 

Ik. 

1 2.  Whenever  any  collision  arises  he» 
tween  the  owners  of  a  tobkA,  it 
falls  withm  the  admiralty  jurisdic- 
tion of  the  District  Court  to  i1lte^ 
fere  so  as  to  protect  the  ri^  d 
all.    Revens  v.  Ltms^  202 

13.  The  act  of  Congress  of  Augost  2, 
1813,  (L.  U.  S.  Vol  II,  p.  €11,) 
giving  to  the  State  courts  jorisdic 
tion  in  certain  specified  oases  of 
penalties,  incurred  under  the  laws 
of  the  United  States,  mustbeoon« 
sidered  pro  tarUo  a  repeal  of  the  Jo* 
diciaiy  Act  of  1739,  whereby  ex- 
clusive original  cognizance  of- the 
same  was  given  to  the  District 
Courts.    Stearns  ada  Uniled  SUAs^ 

300 

14.  Congress  may  vest  exclusively  in 
the  courts  of  the  United  States  all 
the  judicial  power  of  the  United 
States;  and  no  x>artof  thecriaiul 
jurisdiction  of  the  United  Statescan, 
consistently  with  the  coostitation,^ 
delegated  to  the  State  tribuaala  lb, 

15.  The  State  courts  may  exerqiBe 
jurisdkrtion  in  all  cases  authorized 
by  the  laws  of  the  btate^  and  not 
prohibited  by  the  exdusivo  juri* 
diction  of  the  federal  courts.  Cm- 
gress  may  revoke  and  extliigaisfa 
the  concurrent  jurisdiction  of  the 
State  tribunals  in  eveiy  case  m 
which  the  subject-matter  cao  con* 
stitutionally  be  made  cogninble  in 
the  federal  courta  But  without  an 
express  provision  to  the  oontmyi 
the  State  courts  will  retain  aeon- 
current   jurisdiction  in   all  caies 
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lAan  fhl»t  had  joriediction  origfn- 
wJfyover  the  sctbject-mstter.  It  is, 
howsver,  optional  with  the  State 
QQfortB  to  exercise  rach  Jurisdictioii 
or  not  lb. 

19.  The  United  States  and  the  State 
governments,  are  not  to  be  oonsid* 
and  as  entirely  foreign  to  each 
other.  Althou^  the  laws  of  one 
State  may  be  deemed  as  foreign  in 
lelatiott  to  the  government  and 
oitiseBS  of  another  State,  because 
in  no  sense  binding  without  the 
Inriadictioii  of  the  State;  yet  the 
laws  of  the  United  States  are  not 
lo  be  considered  as  the  laws  of  a 
ftreign  government,  but  rather  as 
Imn  binding  on  the  same  people  as 
the  government  and  laws  of  the 
saveval  States.  lb. 

17.  Die  Stele  courts  are  not  inferior 
tribunals  in  tiie  sense  of  the  consti- 
taUon.  Oongresscannotf  therefore, 
eompel  them  to  entertain  jurisdic- 
tlon  in  any  case ;  but  leaves  them 
to  oonBolt  theirown  duty  fiom  their 
own  State  authority  and  organizib- 
tkML  lb. 

18.  The  jurisdiction  of  the  State  courts 
over  federal  causes  is  confined  to 
civil  actions  for  dvil  demands,  or 
to  enforce  penal  statutosL  Thoy 
have  no  criminal  jurisdiction  over 
offmoes  ezdusively  existing  as  of^ 
taces  against  the  United  States. 

lb. 

It.  Actions  for  penaltf  08  being  fotind- 
cd  upon  the  implied  contract  which 
•vwy  person  enters  into  with  the 
State,  to  observe  its  laws^  are  civil 
•etkos  both  in  form  and  ssbstance. 
lb. 

80.  Im  suits  for  penalties  incurred  un- 
der the  act  of  Congress  of  August 
1,  1813,  {L.  of  U.  a,  Vol  II,  p. 
811,)  giving  a  moiety  to  the  United 
States  and  the  other  moiety  to  the 
ttrilector  or  informer,  the  State 
courts  have  jurisdiction.  Jb. 

SI.  The  United  States  are  a  body  oor- 
poQrte,  having  capacity  to  contract 
and  to  take  and  hold  property,  and 
in  this  respect  stand  upon  the  same 
footing  with  other  corporate  bodies ; 
and  if  they  prosecute  their  suits  in 
the  State  courts  and  avail  them- 
selves of  tlie  Stoto  laws,  such  State 
preosoo  as  they  use  for  the  purpose 
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of  enfordng  their  rights^  nmt  b0 
Bubiect  to  the  State  bw.  lb. 

22.  Where,  therefore^  one  oommltM 
to  priaon  upon  a  judgment  recov- 
ered against  him  as  bail,  in  a  mit 
for  a  penalty,  under  the  act  of 
Oongrefls  of  August  2,  1813, 
bnmght  m  a^tnte  court,  was  dis- 
charged from  imprisonment  under 
a  law  of  the  State^  and  the  defend- 
ant plead  such  discharge  in  bar  of 
aa  action  of  debt  brought  by  the 

.  United  States  on  the  bond  given 
for  the  jafl  liberties,  it  was  bald 
that  the  plea  was  good,  and  a  judg- 
ment rendered  upon  a  demurrer  to 
the  plea  was  reversed.  lb. 

23.  The  4th  section  of  the  act  of  Con* 
greas  of  Kay  16»  1820,  prescribing 
'the  mode  of  relief  against  a  trearaiy 
warrant  of  distress^  confers  a  power 
upon  the  courts  and  not  upon  the 
judge  as  an  individual  JMernda, 
Ohited  SUUea,  313 

24.^  If  a  court  of  Admiralty  has  cog- 
nizance ot  the  principal  thing,  it  hoi 
also  of  the  inddent^  though  that  in- 
cident would  not  of  itself  and  if  it 
stood  aJone,  be  within  the  admiral- 
ty jurisdiction.  Therefore,  in  tha 
case  of  f  piratical  taking,  the  court 
nay  have  jurisdiction,  although  the 
retaking  was  open  land.  And  for 
the  same  reason,  goods  taken  by 
piiatas  and  sold  upon  land,  maybe 
recovered  from  the  vendee,  by  suit 
in  the  adnurall/.  Daviaon  Y.Smd- 
akms^  324 

26.  An  officer  of  the  United  States 
has  no  light^  without  express  direo- 
tioot  fixnn  hb  government,  to  enter 
the  territorial  jurisdiction  of  a  coun- 
try at  peace  with  the  United  States 
and  forcibly  seiaa  upon  property 
found  there,  and  dauned  by  citi- 
sens  of  the  United  States.  Appli- 
cation for  rodress  should  be  made 
to  the  jodidal  tribunals  of  the  coun- 
tiy.  lb. 

26.  Jurisdiction  of  the  court  is  neithey 
given  nor  ousted  by  the  relative 
situatiim  of  the  parties  ooBcemed 
m  interest)  but  by  the  relative  situ- 
ation of  the  parties  named  on  tiie 
record ;  and  in  all  cases  where  juris- 
diction depends  on  the  party,  U  is 
the  party  named  in  the  record.  OiU 
▼.  SMinM.  All 
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)t.  The  fact  that  the  mi^eet-matter 
of  a  oontract  flooglit  to  be  en- 
foraed'  is  a  patent-rig^t,  does  not 
per  se  give  the  oourts  of  the  United 
States  jurisdiction ;  and  a  biU  filed 
for  the  spedflc  performance  of  such 
a  contract,  must  contain  averments 
to  show  that  the  court  has  jurisdic- 
tion.   Butty,  Gregory^  426 

38.  To  give  the  court  jurisdiction,  all 
the  parties  must  be  capable  of  su- 
ing; and  the  record  must  show 
affirmatively  that  the  court  has 
jurisdiction.  Anderaon  v.  Jackaaiit 
ez  dem.  Bell,  426 

S9.  Under  .the  constitution  and  act 
of  Congress,  the  question  of  juris- 
diction remains  open  as  at  common 
law.  It  may.  therefine,  be  shown 
by  proper  evidence,  that  the  court 
fenderhig  the  ju(|gment  had  no 
jurisdiction ;  and  the  pleadings  may 
be  shaped  as  to  admit  sudi  evi- 
dence. Warren  Man/,  Ch,  r.  Etna 
Ins,  Oo.j  601 

80.  In  order  to  sustain  the  judgment, 
the  court  must  have  had  jurisdic- 
tion of  the  pertieS)  as  weU  as  of  the 
subject-matter.  lb. 

81.  Except  in  proceedings  under  the 
statute  process  of  foreign  attach- 
ment, which  is  in  the  nature  of  a 
proceeding  tn  rem,  in  order  to  give 
the  court  jurisdiction  of  the  person, 
due  notice  of  the  suit  or  service  of 
the  process  must  be  shown,  or  the 
judgment  is  a  nullity.  And  even 
In  case  of  attachment,  if  the  goods, 
altadied  aie  insuiBcient  to  satisfy 
the  attachment^  no  suit  can  be  sus- 
tained upon  the  judgment  for  the 
defidenpy,  because  the  defendant 
is  not  personaUy  amenable  to  the 
jnrisdictkm  of  tlie  court  Ih. 

82.  A  judgment  obtained  without  no- 
tice to  the  defendant^  or  his  ^ypear- 
ing  in  any  manner  to  answer  to  the 
suit,  can  hUve  no  validity  or  bind- 
ing effect  /(. 

83.  A  matter  which  has  been  direct- 
ly tried  and  decided  by  a  court  of 
competent  jurisdiction,  cannot  be 
again  contested  between  the  same 
parties  or  privies  in  the  none  or  any 
other  court ;  and  in  this  there  is  no 
difference  between  a  verdict  and 
Judgment  in  a  court  of  common  law 
and  a  decree  in  a  Court  of  ISfiuity ; 


but  no  rights  wfll  be  aflfocted  by  a 
reooveiy  except  those  of  the  i 
defendants,  and  those 
through  them  and  purcliasers  ^ 
dente  IUa,  Soc  for  Fropagatmg  Ihe 
Cfoepd  v.  ndrUand,  536 

34.  But  this  rule  does  not  apply  to 
matters  wuich  come' only  coUater- 
alJy  or  incidentally  under  considera- 
tion, or  can  only  be  inferred  by 
arguing  iVom  the  decree.  Jb. 

35.  The  common  admiralty  jurisdic- 
tion extends  to  all  things  done  su- 
per aUum  mare.  Johnson  v.  Tleeaiy- 
oneBaks,  691 

36.  The  prize  jurisdiction  embraces 
the  whole  question  of  prize,  unre- 
strained by  the  locality  of  the  cap- 
ture; and  takes  cognizance  of  afl 
ci^stiires,  no  matter  where  made,  if 
made  cu  prize.  The  vafidity  of  tiw 
capture  depends  on  the  *'/iu  Mli," 
as  determined  by  the  law  <^  nationa. 
The  effect  and  ultimate  directioBof 
the  forfeiture,  depends  on  the  rigUte 
granted  by  the  terms  of  the  ooas- 
mission  as  expUined  by  legal  defi- 
nitions, and  recognized  by  tuuvcr- 
Bal  usage.  Ik. 


JUBT. 

1.  The  right  of  trial  by  jury,  t 
by  the  "tth  article  of  the 
mentsof  the  constitutioQ,  is  the  trial 
acoordiog  to  the  comae  of  the  ooai- 
mon  law,  and  is  confined  to  maft- 
teni  of  ihct  onlr.  And  the  inquiry 
before  the  magistrate  underthis  act 
of  CougrBS^  80  for  as  the  question 
of  slavery  is  rnvdved,  is  a  question 
of  law,  and  not  a  question  U  fiKt 
In  the  Matitrtf  Martin,  348 

2.  The  natural  objeots  from  wfaioli  a 
chart  is  made,  being  open  to  the 
examination  of  all,  a  copyrigfat  can- 
not  subsist  in  a  chart  aa  a  general 
subject 

3.  In  all  such  casss^  it  is  a  pmper 
question  for  a  juiy  whether  the  one 
is  a  copy  of  the  other  ornot.  And 
if  there  is  some  smaU  variaseeb  it 
would  be  a  proper  subject  of  in» 
quiry  whether  the  alteration  wars 
not  merely  colorable.  JBbml  t. 
PaUen,  39Y 

4.  The  right  lo  trial  by  jviy,  t 
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hy  the  ConBtUution  of  the  ITniCed 
State^  is  for  the  benefit  of  the  par- 
ties litigating  in  courts  of  justice, 
and  may  be  waived  by  them. 
UnUed  SUUes  v.  Rathbone,         678 

5.  Whenever  a  party  is  concluded  by 
his  own  act,  and  held  to  have 
waived  any  right  or  privilege,  such 
act  should  not  be  left  doubtful,  but 
should  plainly  and  explicitly  ap- 
pear; and  every  reasonable  pre- 
sumption will  be  made  against  the 
waiver,  especially  when  it  relates 
to  a  constitutional  right  lb. 

<L  A  State  law  cannot  take  away 
rights  and  privileges  secured  by  the 
Constitution  and  laws  of  the  United 
States.  lb. 

Y.  The  Oottstitution  and  laws  of  the 
United  States  having  secured  to 
parties  the  right  of  trial  of  issues  of 
fiict  by  jury,  the  United  States 
courts  cannot  deprive  them  of  that 
right  by  referring  such  issues  to  re- 
ferees, lb. 
■  8.  The  reference  act  of  New  York,  is 
not  at  variance  with  the  Copstltu- 
tion  of  thai  State.  lb. 


LAND. 
Agreement  for  the  Sale  of. 

1.  Where  complete  justice  can  be 
done,  Courts  of  Equity  wHI  protect 
an  equitable  right  against  a  strict 
technical  legal  right  Therefbre^ 
though  a  judgnient  obtained  sub- 
sequent to  a  contract  for  the  sale 
of  land,  in  a  strict  legal  view  of  the 
case,  becomes  a  lien  on  the  land, 
yet  if  justice  can  be  done  boUi  to 
the  judgment-creditor  and  the  pur^ 
diaser,  equity  will  control  the  ef- 
ftct  of  the  judgment  so  as  to  pro- 
tect the  equitable  right.  Lane  v. 
Ludhw,  691 

S.  The  view  which  Courts  of  Equity 

-  take  of  agreements  to  sell  land  is, 
that  the  seller  beoomes  a  trustee 
for  the  purchaser.  Jb. 

Z.  A  valid  contract  for  the  sale  of 
land,  bonafide^  made  for  a  valuable 
consideration,  rests  the  equitable 
interest  in  the  yendee  from  the 
time  of  the  execution  of  the  oon- 
tracti  althouj^  the  money  is  not 


paid  at  that  time ;  and  a  jodgnumt 
obtained  by  a  third  person  against 
the  vendor  between  the  time  of 
the  making  of  the  contract  and  the 
payment  of  the  money,  cannot  im- 
piJrordefoat  the  equitable  inter- 
est thus  acquired  by  tiie  vendee. 
lb. 
4.  Where  a  valid  agreement  for  the 
sale  of  lands  had  been  made  be- 
tween A.  and  B ,  and  A.  had  taken 
possession  of  the  land  and  made 
valuable  improvements  thereon, 
but  before  any  part  of  the  oonsider- 
ation-money  had  been  paid  or  deed 
executed,  C.  obtained  a  judgment 
against  B. ;  upon  a  bill  filed  by  A., 
to  obtam  an  injunction  to  restrain 
0.  from  proceeding  to  obtain  satis- 
foction  of  his  judgment,  it  was  held, 
that  as-  the  purcliase-money  haa 
not  been  paid,  and  it  did  not  appear 
but  that  the  sale  was  for  the  fVill 
value  of  the  land,  and  the  judg- 
ment-creditor would,  therefore,  be 
equally  benefited  by  taking  the 
purchase-money,  as  he  would  be  hf 
executing  the  judgment,  upon  A.  v 
paying  into  court  the  parcfaaee- 
money  and  interest^  he  would  be 
entitied  to  protection  against  the 
judgment^  and  a  perpetual  iiyuno- 
tion  was  granted  accordingly.   lb. 

LAPSED  DEVISE. 

1.  When  there  is  a  lapsed  devise^  for 
the  want  of  a  devisee  snswming 
the  descriptfon  in  the  will,  or  when 
there  is  an  irreoonoUable  repugnan- . 
Of  or  uncertainty  in  the  diq[Kisitioii 
made  by  the  testator,  so  that  his  real 
intention  cannot  be  ascertained, 
the  estate  will  descend  to  the  heir^ 
at-law.  Jaekeou  ex  dam.  Kip  v* 
jE«p,  366 

1  But  ft  devise  'm  never  conatanoed 
abeolutely  void  for  imbartainty,  ex- 
cept from  necessity.  K  there  Is  » 
possibility  to  reduce  it  to  certahoity-y 
the  devise  is  held  good,  so  that  the 
intention  of  the  testator  may  be 
cairied  into  effect  Ik, 

8.  The  word  cr  may  be  read  ontf 
when  it  becomes  necessary  for  the 
puipose  of  carrying  into  eflbot  the 
dear  and  obvious  intention  of  the 
testator.  /^ 


lAW  OF  KATIONa  LEX  FORI  AKD  LSI  UM 


\ 


ttMitMr  of  nation*  18  the  law  of  na- 
fttn^  rendered  epfdicable  to  p<^ti- 
«a  fodeties,  end  modified  in  pro- 
mai  of  tine  bj  the  longeetab- 
p^hed  UBSges  and  written  oomimcts 
OS  Dfttiona,  John9on  r,  Tioenty-one 
0alm,  601 

IiA.W3   OF  THK  0NITBD 

STATii;& 

f,  th*  United  Statei  end  the  State 
govermnents  are  not  to  he  eonaid- 
OEed  as  entirelj  fimign  to  each 
dtlier.  Although  the  lawaof  one 
fiUite  maj  he  deemed  aa  foreigii  in 
felation  to  the  government  and  dt- 
isena  of  anoth^  States  hecanse  m 
no  sense  binding  witboot  the  joris- 
^lotion  of  the  State ;  jret  the  laws 
of  the  United  States  are  not  to  be 
oonaidered  as  the  laws  of  a  foreign 
mremment,  bat  mther  as  la^ 
JKnding  on  the  same  people  as  the 
|OTemment  and  laws  of  the  several 
fltateSL  SiMms  ad&  VhUed  Slaies, 
WO 


The  nature^  validi^  and  ooostradioa 
of  contraots  are  g:>7eroed  by  lbs 
Ux  lod;  the  form  of  actu%  tii» 
ooorse  of  judicial  proceedings  and 
the  time  when  the  aotioD  muat  ba 
oommenoedi  by  the  lajori.  SktOt 
J.  Rogers,  i3Y 


LIBHL 

Where  the  master  of  a  Tssael  leasBd 
to  the  owner  two  hundrad  doQar^ 
whteh  it  was  agreed  the  maatar 
should  take  out  of  the  flrrt  eant* 
ings  of  the  vessel,  a  libel  fiad  in 
the  District  Court  to  enforea  tbi 
payment  of  the  two  hondrad  dol' 
lan^  was  dismissed  for  tbe  wast  of 
an  allegatioa  that  the  two  bssdnd 
doUara  had  not  been  paid  oat  of  the 
earnings  of  the  veaael;  hekd|  od 
appeal,  that  such  allegation  via 
unneeeasarf  ,  it  being  aobsbuitiafli 
oontamed  in  the  geiural  aUagitioa 
that'  the  whole  of  the'tvo  hoaM 
dollars  was  still  due  and  nnpaii 
Brovmr,  T?ie  Brig  CadmuSf     &64 


LBTTKB  OF  CBISDIT. 

1.  A  letter  of  credit  given  by  fiie 
writer  of  the  letter  on  himself  as 
sm  aooommodation,  does  not  create 
Mf  debt  or  oontraol  between  ^m 
tmjnediate  parties  to  it»  for  the 
wraent  of  a  som  of  aoon^  direct ; 
wt  is  on^  an  aalhority  ta  create  a 
dabt  by  a  draft  on  the  party  giving 
U|  and  an  engagement  on  his  part 
it>  accept  and  pay  sudi  draft.  The 
litter  stands  in  the  character  of 
sorety  or  guarantor  for  the  pay- 
^MDfc  of  drafts  to  the  extent  of  th« 
sredU  given,  if  the  former  chooses 

,  to  avaU  himself  of  it  Ltemnor. 
hkairu,  617 

I.  K  tlM  person  veoeiving  the  letter 
of  oredit  decline  to  avail  hisoflelf  of 
ill  St  will  be  a  waiver  and  abandon- 
ptent  of  the  oredit  given.         /ft. 

%,  t'faa  party  giving   the  letter  of 

Sradii  has  a  right  to  claim  a  strict 

Sompliaiioe  with  his  engsgement. 

lb. 


1.  Where  one  of  the  pait  svaoi  il 
the  master  or  ship's  hnsbsad,  iatba 
absence  of  all  B|>edal  agreeoieiitoo 
the  safc(yect  be  is  prssumad  to  bare 
anthori^  to  do  evezytluog  im» 
sary  to  be  done  &  theem^oyiDa&t 
of  the  vessel,  and  hai  sufibori^t0 
make  repairs^  and  hind  theveael 
for  the  same.  But  as  this  is  oaly 
aa  implied  authority,  it  moat  oease 
when  it  is  revoked,  or  aajtbing  i> 
done  to  rebut  the  presoDfiUoo* 
BeveMT.  Levns,  g* 

3.  Although,  when  repairs  to  avatt^^ 
are  made  l^  order  of  the  naate^ 
who  is  owner  of  a  small  pai^viti^ 
Mt  tbe  knowledge  of  the  otbar 
owners,  there  may  be  a  hen  oa^ 
whole  vessel  for  the  repsita^w^ 
m  the  rights  of  third  penooa  tn 
conoemedf  who  are  igncMrant  of  aoy 
diffieulty  between  tiie  ownan  ia 
telation  to  such  repaif^  yet  v» 
righ*  ezista  as  betwsaa  tba 


XHS8Z. 


f» 


^moen  tlMnadvei.  Aa  betveea 
Cham,  although  the  master  maj 
sabject  hia  own  part  to  aay  lien  finr 
repaire  be  please,  be  will  hare  no 
right  to  aubject  the  interest  of  the 
other  part  owners  to  expense  when 
forbidden  so  to  da  /&. 

t  The  rale  is  weU  settled,  that  the 
wages  of  the  master  are  not  a  lien 
on  the  ship,  and  that  he  cannot 
maintain  a  suit  in  ran  to  recover 
them.  lb. 

4.  The  lien  created  by  judgments  in 
the  arcait  Courts  of  the  United 
States  upon  land,  and  the  mode  of 
proceedmg  to  obtain  satisfactioii  of 
the  jadgmenti^  are  regulated  by 
the  State  laws.  Koning  v.  Bayard, 
251 

(L  The  declaration  in  the  act  of  New 
York,  of  M^rch  19th,  1787,  that  no 
judgment  shall  affect  land  but  upon 
the  fiUng  of  the  roU  and  docketing 
the  judgment^  neeeasarily  implies 
that  upon  that  being  done  it  ahall 
oSect  the  lands,  aad  is  ecinivalent 
to  saying  it  shall  then  become  a 
liea  .  /ft. 

4,  Lands  hi  the  State  of  New  York 
may  be  taken  and  sold  on  execu- 
tion issued  upon  a  judgment  in  the 
Giieait  Gkmrt  of  the  United  States, 
and  iueh  judgment  is  a  lien  on 
•the  lands  on  the  day  it  is  docketed. 
lb. 

9.  A.  and  B.  drew  a  bill  of  ezohaage 
on  0.  for  their  adFonees,  whk^h 
was  accepted  by  D.  but  not  paid  ; 
and,  subsequently  to  the  accept- 
ance of  the  bill^  but  before  it  tbVL 
due,  D.,  having  ihiled,  transfeired 
his  interest  m  the  ship  and  cargo 
then  at  sea,  to  £L,  ibr  a  pre-ezistuig 
debt.  Held,  that  the  biU  drawn 
on  D.,  by  A.  and  B.,  was  not  a 
waiver  of  their  lien  on  tiie  proceeds 
of  the  eaiigo,  especially  as  K.  had 
notice  of  their  doim.  J)e  Wo^ 
V.  Udwkmdj  356 

a.  And  B.  having  filed  a  bill  for  a 
discovery  and  account  of  the  pro- 
ceeds of  the  cargD^  one-third  of 
which  he  claimed  under  D.,  it  was 
held  that  he  had  no  superior  equity 
apon  which  he  could  rest  his  daim 
to  overreach  the  lien  of  A.  and  B. 
lb. 

9.  Held,  however,  that  as  A.  and  B. 


were  not  asling  fai  the  charocltar  of 
general  &ctor^  but  were  constStat- 
ed  such  under  the  particular  ar> 
rangement  in  relation  to  this  ad- 
venture, that  their  lien  must  be 
limited  to  thoir  advancements  for 
D.  on  account  of  the  outward  Q»^ 
go,  and  not  for  the  general  )&- 
ance  of  tlieir  account  urainst  llm. 
Jb. 

10.  So  long  as  the  body  of  the  ddblor 
is  detained  m  prison,  the  creditor 
cannot  resort  to  the  property  ofthe 
debtor,  and  the  judgment  will  Act 
be  considered,  a  lien  as  ogpitosl 
oUier  erediton.    Qrismid  ado.  JSI( 

«92 

1 1.  The  lion  of  the  judgment  is  fldo- 
pended  during  the  imprisonment 
on  the  CO.  so. ;  80  that  a  judgment 
obtained  by  another  creditor  dur- 
ing that  time,  gains  a  priori^  oC 
lien  on  the  de&or's  proper^:  9t 
the  debtor  may  sell  the  pr^wty 
and  give  to  the  purchaser  a  title 
dischoi^  of  the  hicumbnoolr  of 
the  ju^raent  lb. 

12.  Where  complete  justice  eupt] 
done,  Courts  of  Equity  win  prr^ 
an  equitable  right  against  a  i 
technical  legal  right  Thei 
liiough  a  judgment  obtained  i  , 
quent  to  a  contract  for  the  into  dt 
land,  fai  a  strict  legal  view  of  the 
case,  becomes  a  11^  on  the  h|iid, 
yet  if  ju8tk!e  con  be  done  botlrto 
the  judgment-creditor  and  tiie  p^ 
ehaaer,  equity  will  control  the  ef- 
fect ofthe  judgment  so  as  to  |n>- 
tect  the  equitable  right    L^t  v. 


UMITATIONS. 

L  The  Statute  of  Lhnitations  «rtl>^ 
tarns  only  to  the  remedy,  uAn  a 
port  of  the  kxfori;  and  the  OdVta 
of  the  United  States  always  a{^y 
the  Statute  of  limitations  cf  tiM 
State  where  the  court  sit^  mi. 
adopt  the  same  rules  in  regard  io  R 
as  prevail  in  the  oourts  of  &e  8t|^ 
NicoBs  ads.  Sogers,  437 

2.  Held,  that  an  action  brougjbt  ia 
New  Yoik  on  an  attested  promis- 
sory note  made  in  Maasochuaotts, 
was  barred  by  the  Statute  of  limit- 


nrDBX. 


Ite  Unitwl  Stated  vilb  merahaa- 
ilM,  to  dalrrer  the  mwrifeat  The 
daoliratKMi  avened  that  the  de- 
fendant oame  from  a  foraign  terri- 
tory, viz.,  from  IContnal,  and  the 
•fidanoe  waa^  tiiat  he  <fid  not  oome 
from  Siontreal,  bat  from  Caldwell's 
Manor.  Held,  tiiat  after  Jadgment, 
tiie  aUegation  wider  the  viddicit 
ttkigbt  be  rejected  as  sorpluaage.  lb. 


MISDIBBGTION. 

k»  aooompUoe  b^ng  a  competent 
witness,  it  '■  not  errooeons  for  a 
eoutt  to  direct  a  jury  to  find  a  ver- 
diet  upon  his  unoorroborated  evi- 
denoe,  if  the j  believe  bim.  Sttui- 
kam  V.  The  UnOed  Siaiet,        168 


MORT&AGB. 

Where  a  mortgage  is  given  solely  for 
the  purpose  of  indemnifying  the 
mortgagee  against  a  bond  executed 
by  him  as  swety,  a  Oourt  of  Chan- 
oeiy  will  coosider  such  collateral 
■ecarity  as  a  trost  created  for  the 
better  protection  of  the  debt,  and 
will  tee  that  it  is  appMed  to  the 
Mpoee  intended.  .BamM^dW  v. 
The  Unikd  StaUa,  «69 


NATURAUZilTION. 

Wkeiii^  a  natnraBzation  obtained 
tor  f^iecial  and  tempomiy  and  not 

'  iM*  general  and  permanent  porposes, 
ean  be  valid  and  eflbctael.  Qumre, 
Joknun  ▼.  Twmniy^ne  Aite,     ^1 


NEW  TORE. 

Ada  of. 

h  theaiOtorNewTorkoflSH  tm- 
fwiag  penalties  ^  neglecting  to 
feport  passengers  brought  from  fbr- 
eign  oountnes  into  iSbo  port  of  New 
York,  oontemplates  two  distinct 
effences:  the  one  where  the  vessel 
eomee  directly  from  the  ftnreign 
«»ntry  to  New  York,  or  circuit- 
OBriy,  bavmg  tooehed  at  some  other 


port  in  the  timted  fltMMt  ^ 
other,  where  tiie  psaseogen  hm 
been  landed  at  seme  other  plioe^ 
or  put  on  board  some  other  tmr^ 
with  the  intention  of  proceefingto 
the  city  of  New  York;  aadaeount 
embradng  the  wliole  of  the  Int 
touach  of  the  aot  is  9ot  in  te  al- 
ternative. MUne  ada.  The  Matpr, 
dfc^  of  Ikw  York,  m 

2.  The  ibregoing  law  is  not  undouti- 
tatkmaL  It  relates  to  the  internal 
fxdiee  of  the  State^  and  is,  tben- 
fore^  property  witMn  the  soope  cf 
State  legislation.  Neither  does  it 
ooofikit  with  any  existing  aet  d 
Congress.  II 

3.  The  act  of  New  l^ork  of  1736,  de- 
elaring  that  after  the  year  imvo 
ftotkm  for  the  reooveiy  of  ksals 
ahaU  be  maintained  uakae  en  a 
seizin  or  possession  within  tweii^- 
flve  years  next  before  soeh  aeliM 
is  brought,  is  valid  even  if  wpfM 
to  a  seizhi  existing  at  the  tine  fte 
law  was  passed,  and  in  snob  cm, 
whcve  the  demandant  counted  en 
the  seizin  of  his  ancestor  witta 
sixty  years  then  last  pat,  it  waa 
held  that  the  count  wn  tei 
Baekegy.  Orosby,  ^ 


NBWSPAPK& 

A  newapi^er  or  price-oamnt  is  not 
8Uoh  a  publication  as  iiills  under 
the  protection  of  the  copyright  liv. 
Ckitim  V.  Sion$,  381 


NBW  TRIAL 

Where  the  evidence  is  confliotiaft  tt^ 
it  is  doubtful  on  which  ode  it  pm* 
pooderates,  the  decree  of  the  ooort 
below  will  not  be  disturbed  on  tlM 
ground  that  H  is  agahist  ei^daaea 
JkaHmm  v.  SecMbiM,  M^ 


NOnCB. 

1.  The  rale  tiiat  eadi  psrtyhain 
entire  day  alter  that  on  whioh  U 
is  hiformed  of  the  dhhoaor  of  a  Mu, 
to  give  notice  to  the  partyt*  whem 
he  ioQk8  for  payment^  ap^  to* 


xirj>s3. 


<-  SMM^  1^  l^ttB  m  intafCMt  m  Che 

.  trffli  and  noi  to  an  agent  emplo/ed 
bj  Book  part/  to  giye  the  notice. 
Umkd  SUUoa  ▼.  Barlur,  840 

Jll  Where  the  United  States  were  the 
hoMen  of  »  bill  of  exchange^  and 
their  agent  in  New  York  was  dl- 
lected  bj  a  letter  ftom  the  Seen^- 
tary  of  tb.e   Txeasory,  dated   at 

.  Washington^  Dea  *l,  1814,  endos- 
Mg  jthe  protest  for  non-acooptance, 
with  directions  to  gire  notaoe  there- 
of to  the  drawer  and  endorsers 
residing  in  New  York,  and  the 
agent  reoeived  the  letter  oa  Sat- 
vday  the  10th  of  December,  be- 
tween 11  and  13  o'dook,  and  bo- 
tioe  of  the  dishonor  of  the  bill 
was  gi?en  by  him  on  Monday  the 
12th,  it  was  held,  that  the  dmwer 
was  diaoharged  by  the  negligence 
ofthehdders.  lb, 

9.  £xo^  in  proceedings  under  iiie 
fltatuto  prooeas  of  foreign  attach- 
sient,  which  is  in  the  nature  of  a 
prooeeding  in  rem,  in  order  togive 
the  court  jurisdiction  of  the  person, 
due  notice  of  the  suit  or  senice  of 
the  pFooess  most  be  shown,  or  the 
judgment  is  anuUity.  And  even 
in  case  of  attachment,  if  the  goods 
attached  are  insulBotent  to  satisfy 
the  attachment,  no  suit  can  be  sus- 
tained upon  the  jn^^ment  for  the 
defideacy,  because  Uie  defendant 

.  is  not  personally  amenable  to  the 
jurisdiction  of  the  oonrtw  Warren 
Manf.  Co.  v.  £tna  Int.  CkK,        601 

4^  A  judgment  obtained  without  no- 
tiee  to  the  defendant,  or  his  appear- 
ing in  any  manner  to  answer  to 
the  suit,  can  have  ao  Talidity  or 
landing  effect.  lb. 


OFFIGJBR. 

L  An  officer  of  the  United  States  has 
ao  right,  without  express  direo- 
tions  At>ra  his  government,  to  enter 
the  territorial  jurisdiction  of  a  ooun- 
try  at  peace  with  the  United  States, 
and  fordbly  seize  upon  property 
Amnd  there,  and  daimed  by  dti- 
aens  of  the  United  StatesL  Appli- 
cation  for  redress  should  be  made 
to  the  judicial  tribunals  of  the  ooun- 

.  ti7«    JkunsoA  y.  SscMbbu,      324 


2^  Where  a,  an  officer  cfthe  UMtod 
States,  without  the  dhreotieQ  effais 
gOTemment,  seized  property  at  the 
fUkland  Idaada,  daimed  by  dti- 
zens  6f  the  United  States,  and 
'viiidi  it  was  alleged  had  been  pi- 
relKally  taken  by  one  V.,  who  pre- 
tended to  be  governor  of  the  Fidk- 
land  Idanda  under  the  government 
of  Buenos  Ayrea^  and  it  was  pro>ved 
that  y.  was  not  acting  on  his  own 
authority  but  under  a  commission 
fVom  the  government  of  Buenos 
Ayres,  it  was  held  that  the  seizure 
of  the  pro^)erty  by  D.  being  unlaws 
fill,  a  otadm  for  salvage  by  A.  for 
personal  services  bestowed  upon 
the  property  after  it  was  delivwed 
.over  to  him  by  D^  could  not  be 
sustained.  lb. 

3.  Belay  by  the  plaintiff  for  a  period 
of  five  years,  to  call  on  the  offloer 
for  ban,  will  be  such  laches  on  the 
part  of  the  pliantiff  as  to  exonerate 
the  officer.    GiU  v.  BetmeU^      464 


OWNER. 

1.  The  owners  of  a  vessel  are  tenants 
in  oommon,  each  having  a  distfaiet, 
though  an  undivided  interest  They 
are  not  considered  as  partners,  on- 
teas  some  spedal  agreement  has 
been  entered  into  oonstitoting  them 
BudL  The  general  prindple  by 
which  their  i%ht8  is  to  be  govern- 
ed, is,  that  a  majority  in  amount  of 
interest,  have  a  right  to  govern  and 
oontrd  the  employment  of  the  i«b- 
ael,  and  give  diroctiops  as  to  her 
repairs  and  supplies^  and  aH  asat- 
ten  relating  to  audi  empfeyment 
Bofsna  v.  Lewis^  202 

2.  Where  one  of  the  part  ownen  is 
the  master  or  ship's  husband,  in 
the  absence  of  all  ^ledal  agreement 
on  the  subject  he  is  presumed  to 
have  authority  to  do  evetythii^  ne- 
cessary to  be  done  for  the  employ- 
ment.of  the  vessel,  and  haaaatheri- 
ty  to  make  repairs,  and  bind  the 
ves^  for  the  same.  But  as  this  is 
only  an  implied  authority,  it  aoost 
oease  when  it  is  revoked,  or  any- 
thing is  done  to  rebut  the  pre- 
sumption. /6 

3.  Although,  when  repairs  to  a  vei- 
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■el  wece  mado  by  order  of  the  mae- 
*  ter.  who  is  owner  of  a  Bmall  part^ 
without  the  knowledge  of  the  other 
ownera  there  may  be  a  lien  on  the 
whole  vessel  for  the  repirtm,  so  far 
as  the  rights  of  third  persons  are 
ooneemed,  who  are  ignorant  of  anj 
difficulty  between  the  owners  in 
relation  to  such  ropaira,  yet  no  such 
•right  exists  as  between  the  owners 
ftbemselvcsL  As  between  them, 
although  the  master  may  subject 
his  own  part  to  any  lien  for  repairs 
be  pleoso,  he  will  have  no  right  to 
subject  the  interest  of  the  other  part 
owners  to  expense  when  forbidden 
80  to  do.  lb. 

4.  Wlienever  any  collision  arises  be- 
tween the  owners  of  a  ve^l,  it 
fiJls  within  the  admiralty  Jurisdic- 
tion of  the  District  Court  to  inter- 
fere so  as  to  protect  the  rights  of 
all  lb. 

PAUTIBSL 

1.  Jurisdiction  of  the  court  is  neither 
given  nor  ousted  by  ihe  relative 
attqation  of  the  parties  concerned 
in  interest,  but  by  the  relative  situ- 
ation of  the  parties  named  on  the. 
record;  and  in  all  cases  where 
jurisdiction  depends  on  the  party, 
it  is  the  party  named  in  the  record. 
OiUv,  Stebbiw,  417 

2.  To  give  the  court  jurisdiction,  all 
the  parties  must  be  capable  of  su- 
ing ;  and  the  record  must  show  af- 
firmatively that  the  court  has  juris- 
diction. Anderson  v.  Jackson  ex 
dem.  Beli^  426 

3.  In  order  to  sustain  the  judgment, 
the  court  must  have  had  jurisdiction 
of  the  parties^  as  well  as  of  the  sub- 
ject-matter. Warren  Man/.  Co.  v. 
Stmlns.  Co.,  601 

4L  All  persons  materially  interested  in 
the  subject  of  a  suit  in  equity, 
.  ought  to  be  made  parties,  either  as 
plaintiflb  or  defendants;  but  as  this 
is  a  rule  established  for  the  conve- 
nient admmistration  of  justice,  it  is 
subject  to  many  exceptions,  and  is 
more  or  less  a  matter  of  discretion 
in  the  oourt,  and  ought  to  be  re- 
stricted to  parties  whose  interest  is 
involved  hi  the  issue,  and  to  be  af- 
fected by  the  decree.    And  wliere 


one  was  deaily  interested  is  fti 
subject-matter  of  the  suit,  bqt 
nothing  was  asked  fiom  him  by  the 
bill,  and  his  rights  were  not  pot  in 
issue,  and  nothing  was  requirod  hj 
the  decree  to  be  done  by  him,  it 
was  held  not  necossBiy  to  make  him 
«  a  party.  Soc  for  Propagatuig  tin 
Goepdy.  ffarUand,  636 

5.  The  ground  of  the  ride  as  to  die* 
pensing  with  parties,  is  espeaaDj 
applicable  to  the  courts  of  tlte 
United  States  on  acooont  of  thor 
peculiar  jurisdiction  over  partiea 
And  although  they  will  require  tiM 
plaintiff  to  do  all  in  his  power  to 
bring  evenr  person  conoemed  ia 
interest  before  the  court,  yet,  if  the 
case  may  be  completely  decided  « 
between  the  litigant  parties^  the 
circumstance  that  an  interest  ex- 
ists in  some  other  person  whom  the 
process  of  the  court  cauiot  reach 
ex.  ^'.,  a  non-resident  ought  aot  to 
prevent  a  decree  upon  the  merita 
H,  however,  such  a  decree  caanot 
be  fitly  made  without  substantial 
injustice  to  third  persons,  the  eonrt 
will  withhold  its  interposition.  li 


PARTlJBKa 

1 .  The  owners  of  a  vessel  are  tenasti 
in  common,  each  having  a  distinct; 
though  an  undivided  interest  The/ 
are  not  considered  as  partnera;  na- 
less  some  special  agreement  has 
been  entered  into  constituting  them 
such.  Hie  general  principle  hj 
which  their  rights  is  to  be  governed, 
is,  that  a  majority  in  amount  of  in- 
terest,  have  a  right  to  govern  and 
control  the  employment  of  the  res* 
sel,  and  give  dvections  as  'to  her 
repairs  and  supplies,  and  all  mat> 
ters  relating  to  such  employment 
Sevens  v.  Lewis,  S02 

2.  At  common  law,  jdnt  partners  may 
sustain  an  action  of  account  against 
each  other  when  the  proceeds  of 
the  partnership  bushieas  have  been 
received  by  one  of  the  partners^  and 
he  reflises  to  account  for  the  same. 
But  thn  action  has  almost  totally 
fellen  hito  disuse ;  a  bill  m  eqtu^ 
being  a  more  convenient  and  suitar 

'  ble  proceedmgfor  tiie  settiemeat 
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of  iMirtDcrsIlip  Aocounta.      Spear^ 
OarUun  4;  Co.  v.  Newell^  267 

3.  This  action  could  be  sustained 
against  a  balifT,  a  receiyer,  a  guar- 
dian in  socage,  as  well  as  against  a 
partner  who  had  received  moiiiejs 
belonging  to  the  partnership,  and 
refusad  to  account.  But  as  it  lay 
only  on  the  ground  that  money,  or 
its  equivalent,  had  come  to  the 
hands  of  the  defendant  to  be  ac- 
counted for,  it  could  not  be  main- 
tained against  a  domoant  partner 
who  receives  nothing,  and  bnf^ 
therefore,  no  account  to  render.  lb. 

4.  Where,  therefore,  A.  B.  &  C.  entei^ 
ed  into  partnership  in  paper-mak- 
ing, under  an  agreement  reciting 
tlic  purchase  and  transfer  of  a  lease, 
for  a  term  of  years  to  them  as  ten- 
ants in  common,  the  one-half  of  aU 
the  interest  in  said  lease,  together 
with  one-half  the  benefit  of  twenty- 
five  hundred  dollars  rents,  already 
advanced  on  the  same,  to  be  owned 
and  held  for  the  use  and  benefit  of 
A.,  and  the  other  half  to  be  the 
property  of  B.  k  C. ;  and  the  agree- 
ment further  provided  that  B.  &  C. 
should  fiimish  all  the  stock  and 
materials  of  every  description  on 
their  ovm  private  account  and  re- 
sponsibility— ^pay  all  the  expenses^ 
and  take  charge  of  and  conduct  the 
business,  the  business  to  bo  done 
fi>r  the  mutual  profit  and  loss  of  the 
parties  according  to  their  respective 
interest ;  it  was  held,  that  an  action 
of  account  brought  by  B.  &  G.  to 
have  a  settlement  of  the  partner- 
ship concerns,  and  to  ^mpel  A.  to 
contribute  his  proportion,  could  not 
be  sustained.  It. 

6.  And  where  B.,  one  of  the  partnerfl^ 
(A.  bemg  present  and  consenting 
thereto,)  sold  the  stock  and  materi- 
als of  the  partnership  to  a  new 
company  consisting  of  A.  and  some 
third  persons,  and  charged  the 
same  on  the  books  of  A.  B.  &  C.  to 
the  new  company,  and  credited  the 
old  company  with  the  same  amount, 
it  was  held,  that  as  an  absolifte  sale 
had  been  made  to  the  new  com- 
pany, and  that  compahy  charged 
with  the  amount,  the  transaction 
was  closed,  and  no  longer  open  to 
be  accounted  for  by  A.    Nor,  even 


if  A.  were  aooountablaibrthat  ipc- 
citlc  propei'ty,  would  it  authorize 
tlie  going  Into  the  partnership  a(y 
counts  generally.  lb, 

B.  Where  A.  B.  k  G.  were  oopartners^ 
and  A.,  without  the  knowledge  of 
either  of  the  other  partnonf,  drew 
funds  tVom  the  concern  while  acting 
as  the  agent  of  D.,  which  funds  he 
furnished  to  D. ;  it  was  held,  that  a 
deed  of  certain  property  of  less 
value  tlian  the  funds  so  furnished 
to  Dm  subsequently  made  by  D., 
while  in  failmg  health,  to  R.  recit- 
ing as  the  consideration  thereof, 
tlie  indebtedness  of  A.  to  B.  &  G., 
which  D.  assumed,  was  valid  aa 
against  tlie  creditors  of  D..  and  thafc 
the  books  of  the  partnership  were 
admissible  to  ^ow  how  tiie  ao- 
countfl  stood  as  between  the  part- 
ners.   Picnnaroy  v.  ifantn,         4*76 

7.  Held,  also,  that  B.  &  G.  were  not 
creditors  of  D.,  but  of  A. ;  and  that, 
therefore,  the  deed  was  not  void 
under  the  statute  of  Gonnecticut  of 
1828,  relative  to  oonveyanoea  in 
trust  for  creditora  /&, 

8.  Held,  further,  that  the  deed  could 
not  be  considered  in  tru0t  for  the 
creditors  of  the  grantor  within  the 
statute  of  Connecticut,  but  rather 
an  indemnity  in  the  nature  of  a 
mortgage,  or  a  power  coupled  with 
an  interest,  whereby  the  grantee 
was  authorized  to  sell  the  property 
conveyed,  and  to  retain  and  pay 
what  was  owing  by  A.  to  B.  &  G., 
and  to  pay  over  the  surplus^  if  any, 
to  the  grantor  or  his  legal  repre* 
sentatives.  Jb. 


PARTNERSHIP. 

1.  Two  brothers,  in  1784,  entered 
into  copartnership  without  any 
agreement  in  writing,  the  prmcipal 
object  of  which  at  first  was  to  carry 
on  the  business  of  trade  and  mer- 
chandise, and  boating  on  the  Gon- 
necticut river.  It  was  understood 
between  them  that  all  their  prop- 
erty was  to  be  in  common,  and  that 
each  should  be  at  liberty,  on  joint 
account)  to  do  any  kind  of  buahieBi^ 
make  any  contracts,  or  enter  into 
any  speculation  at  his  discretion. 
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ms  partnenhip  Uurted  until  1820, 
and  during  the  period  of  its  contin- 
Uiuice,  one  brother,  who  had  a  nu- 
merous family,  residing  iaY erraont, 
and  the  other,  who  had  no  children, 
In  Conneetlcut,  and  the  fiunilj  ex- 
penses of  both  were  defrayed  ont 
of  the  joint  fUnds,  no  account  what- 
ever being  kept  of  them,  and  no 
partnership  account  having  been 
kept  or  settled  during  the  whole 
period.  As  the  capital  and  means 
of  tlie  brothers  increased,  their  bus- 
iness was  extended,  and  they  en- 
tered into  navigation  at  large,  and 
each  imported  goods,  built,  pu*- 
chased  and  sold  vessels,  purchased 
land  in  different  States,  turnpike 
and  toU-bridge  shares,  and  built 
bridges  and  took  the  deeds  and 
evidences  of  title  to  both  or  either, 
as  he  pleased.  In  the  absence  of 
any  written  agreement  between  the 
parties,  or  any  verbal  contract  with 
respect  to  tiie  extent  of  the  cc^art- 
nership  and  Ethore,  the  nature  of 
their  oonneotion  was  to  be  collected 
from  the  course  of  their  business, 
fbeir  casual  declarations  and  occa- 
fdonal  letters  and  ratifications  ^of 
each  other's  previous  acts.  It  was 
held  to  be  impracticable  to  draw 
stay  line  or  set  any  fixed  limits  to 
the  partnership  that  would  do  equal 
justice  to  the  parties,  but  that  tSie 
partnership  must  be  considered  as 

'  general  and  unlimited,  and  all  their 
property  of  eveiy  description  as 
held  in  common,  and  that  the  sepa- 
rate acts  of  one,  however  ill  judged, 
disastrous  and  uusatisfiictory  to  the 
other,  if  done  in  good  faith,  were 
partnership  transactions.  Lyman 
V.  Lynumy  11 

%  Where  a  lot  of  ground  belonged  to 
one  of  the  partners  before  the  com* 
menoement  of  the  partnership,  but 
butldingB  were  afterwards  erected 
upon  it  with  Ihe  joint  funds,  of 
much  greater  value  than  the  lot, 
and  the  proceeds  of  the  property 
when  sold  were  applied  to  the  uses 
of  the  firm  without  objeetion,  the 
whole  was  held  to  belong  to  the 
partnership.  lb, 

Z,  At  an  early  period  in  the  partner- 
ship one  partner  received  a  large 
le^y  under  the  will  of  a  tfakd 


person,  and  without  &e  kooiri- 
edge  of  the  other  partner,  api^ 
it  to  the  use  of  the  partnerduf ; 
held,  that  as  everything  was  in- 
tended to  be  held  'm  common,  sod 
after  sudi  a  lapse  of  time,  all  iniii- 
vidual  interest  in  the  legacy  was  to 
be  considered  as  abandoned.    /(. 

4.  Whether  one  partner  has  a  dalm 
upon  the  firm  for  private  faods  pot 
into  the  concern  without  the  knowl- 
edge of  his  copartners.    Qaan.  Jh. 

6.  Parol  evidence  of  an  intent  on  the 
}>art  of  the  testator  that  the  bequest 
should  be  for  tiie  joint  benefit  of 
both  brothers,  rejected;  no  soch 
hitent  appearing  from  the  will  Ih. 

6.  Another  legacy  left  to  the  wife  oT 

•    a  partner  was  for  the  same  reasons 

held  to  belong  to  the  joint  property, 

as  when  received  it  becuoe  tfao 

property  of  the  husband.  I^ 

*t.  The  understanding  that  no  cbaige 
was  to  be  made  for  family  expensei 
was  held  to  extend  to  the  eipcosee 
of  the  children  while  minon  and 
members  of  the  fanuly,  as  the  par- 
ent might  command  Uieirserruea, 
but  not  to  advances  made  tbem 
after  they  became  of  age.         H- 

8.  And  salaries  paid  to  the  chOdim 
after  they  became  of  age,  as  deiis, 
held  to  be  a  ehaige  agwnstfte 
partnerriiip.  {*• 

9.  Lands  bought  by  a  commereal 
partnership,  for  the  partnership  pur- 
poses, are  considered,  in  equity,  aj 
forming  part  of  Uie  partnership  M 
and  stock  in  trade,  and  standi 
on  the  saipe  footing  as  the  penooal 
property,  particularly  durtng  the 
Hves  of  the  partners;  andinacoart 
of  equity,  it  is  immaterial  whether 
the  title  is  vested  in  one  or  both  of 
the  partners,  for  it  oonsMers  th« 
partner  having  the  lepd  title,  ss  a 
trustee  for  those  beneficlaU/  intar^ 
eeted.  {*• 

10.  There  was  evidence  that,  in  I8U1 
one  of  the  brothers  wished  toO* 
solve  the  partnership,  but  agreed  to 
oontinue  it  on  the  other  proffliang 
to  make  a  will  in  favor  of  himieir 
andfiimily;  that  the  wffl  was  made 
and  afterwards  destroyed,  an^  *J* 
for  this  reason  the  brother  in  wbwe 
favor  it  was  made,  m  1820  fisd^w 
the  partnership  without  the  otheTi 
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cobsmit;  axid  ittrw  hM,  that  th« 
destroction  of  the  wiB  did  not  jus- 
Ufy  thd  dissolixtibn  of  the  coport- 
twrabip,  bat  that  the  diaaolutloa 
was  a  resciiufing  of  the  contract  by 
one  brother,  wUcfa  liberated  tiie 
other  from  any  ofoUgation  to  make 
tibewiiL  lb. 

tl.  Whetiier  each  a  contract  to  make 

a  win  would  have  been  enforced  if 

it  had  not  been  reecinded.    Quare. 

Ih. 

tf.  The  defendant  maisted  that  the 
real  estate  should  be  dirided  by  al- 
lowing each  party  to  retain  what 
stood  in  his  name  and  was  in  his 
poflsedsion  at  the  time  of  the  ditto- 
lution,  at  its  then  valuation;  and 
If  there  waa  a  balance,  crediting  it 
to  the  party  entitled  to  it  But  the 
ODurt  held  that  a  partner  is  always 
entitled  to  have  the  partnerdiip 
wound  t^  by  a  sale  of  all  the  prop- 
er^, as  the  best  mode  oi  ascertain- 
ing its  value.  /&. 

13.  The  prayer  of  the  bill  was  for  an 
account,  and  that  the  joint  fhnd  be 
divided  between  the  parties  and  for 
general  relief;  but  that  a  sale  of 
ttie  property  was  indnded  in  the 
prayer  for  general  relief  and  not 
inconsistent  with  the  specific  relief 
prayed.  Ih. 

)i.  It  was  contended  tthat  the  court 
oould  not  enforce  an  order  of  sale, 
except  of  the  lands  lying  witliin  the 
district;  but  held  that  the  order 
would  not  require  the  agency  of 
any  officer  out  of  the  Jurisdiction  of 
the  court ;  that  it  was  to  act  only 
on  the  parties ;  and  that  the  powers 
of  the  court  were  amply  sufficient 
to  direct  a  public  sale  of  the  land, 
and  to  compel  the  parties  to  con- 
vey the  title  accordingly.  i&. 

IS.  The  property  in  separate  portions 
had  remained,  by  tacit  consent^ 
eight  years  after  the  dissolution,  in 
the  possession  of  the  different  pai^ 
ties,  and  each  had  made  valuable 
improvements  on  the  part  in  his 

.  possession,  and  it  was  r^erred  to 
eommissioners  to  ascertain  and  re- 

.  port  the  value  of  such  improve- 
ments, to  be  allowed  to  the  party 
making  them.  Jb, 

J  6.  But  this  was  done  only  from  tiie 
extraordinary  character  of  the  case^ 


which  wotdd  not  admit  of  ths  apr 
plication  of  rules  by  which  ordioaiy 
partnerships  are  settled,  one  of 
which  was  admitted  to  be,  that  one 
partner  eould  not  call  upon  ths 
other  for  compensation  for  improve- 

,  ments  made  after  the  dissolution. 
.  /6. 

IT.  A  paitntf  is  not  entitled  to  com- 
pensation for  his  services,  except 
by  special  agreement ;  and  the  same 
rule  applies  after  a  dissolution. 
Each  partner  then  becomes,  with 
respect  to  the  property  in  his  hands, , 
a  trustee  fi>r  the  olher ;  and  it  is 
well  settled  that  a  voluntary  tnis* 
tee  is  not  entitled  to  compensation 
for  personal  services,  but  only  for 
actual  charges  and  expenses.  lb, 
.18.  The  costs  directed  to  be  made 
out  before  any  decree  should  be 
made  as  to  costs.  lb, 

19.  Where  A.  and  B.  purchased  the 
ship  S.  and  her  cargo,  on  account 
of  themselves^  and  0.  and  D.,  in 
equal  third  parts,  and  it  was  agreed 
between  the  parties  that  C.  should 
go  as  master  and  supercaigo^  the 
outward  cargo  to  be  consigned  to 
0.,  and  A.  and  B.  made  all  the  ad- 
vances both  for  ship  and  cargo,  and 
were  constituted  the  agents  and 
foctors  in  New  York  for  the  several 
parties,  and  the  return  caigo  was 
to  bo  consigned  to  them  for  sale  on 
account  of  the  concern ;  held,  that 
the  parties  interested  in  this  adven- 
ture could  not  be  considered  part- 
ners, but  must  be  deemed  tenants 
in  common,  each  one  having  a 
right  over  his.  separata  share,  ac- 
cording to  the  rules  of  kw  applica- 
ble to  such  an  interest  in  chattels, 
and  not  to  be  governed  by  the  law 
of  partnership.  Dt  WdV  v.  Houh 
land.  d66 


PATENT. 

\,  A  patentee  can  sustain  hia  patent 
only  on  the  ground  of  his  beiog  the 
original  and  sole  inventor;  and  if 
the  idea  of  the  principle  of  the  in* 
ventor  was,  without  being  elce- 
cuted,  suggested  to  him  by  another, 
he  cannot  clahn  to  be  the  sole  in« 
ventor.    Thomas  y.  WtkSy         92 
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S.  SMb,  That  if  after  the  soggostioii 
the  patentee  reduoea  the  iiiTeDtioa 
to  practice,  a  joint  patent  should  be 
taken  oat  lb. 

9.  To  entitle  himaelf  to  an  injunction 
before  a  trial  at  law,  the  patentee 
most  either  show  an  exchikve  pos- 
aession  (v  such  a  length  of  time  as 
to  warrant  the  presumption  of  right, 
or  show  a  dewr  and  unquestionable 
right  in  the  first  instance.  Ih, 

i.  The  fiu^  that  the  subject-matter  of 
a  contract  sought  to  be  enforced  is 
a  patent-right,  does  not  per  se  give 
the  courts  of  the  United  States  ju- 
risdicaon;  and  a  bill  filed  for  the 
spedfie  performance  of  such  a  con- 
tract, must  contain  averments  to 
show  that  the  court  has  jurisdic- 
tion.   Butty,  Oreffory,  426 


PENALTIES. 

1.  Under  the  act  of  Congress  of  2d 
March,  1821,  regulatuig  the  entry 
of  mercbandiw,  the  master  of  a 
vessel  is  not  the  only  person  bound 
to  deliver  a  manifest  of  merchandise 
imported  in  the  vessel  That  duty 
devolves  on  him  who  has  the 
oharge  and  control  of  the  merchan- 
dise; and  ibr  a  violation  of  the  law 
he  is  subject  to  its  penalty.  Stem' 
ham  V.  The  Untied  Staiea,         168 

a.  And  it  is  not  essential  that  he 
should  be  actually  on  board  the 
vessel  when  it  enters  the  waters  of 
the  United  States.  As,  where  one 
put  goods  belonging  to  him  on 
board  a  boat  in  Oanad%  and  after 
she  had  proceeded  about  a  mile  and 
crossed  the  line^  got  on  board  him- 
eeU;  and  remained  on  board  until 
his  goods  were  landed,  he  was  held 
subject  to  the  penalty  for  not  de- 
livering the  manifest  lb. 

3.  By  the  terms  of  the  act  of  Oongren 
of  July  20th,  n90,  (L.  U.  &,  Vol 
11,  p.  1)9,)  and  according  to  the 
rules  of  oonstnung  penal  statutes^ 
before  the  master  can  be  made  lia- 
ble to  the  penalty  of  paying  extra 

•  wageo^  the  crew  most  both  have 
been  put  on  short  allowance  and 
the  vessel  not  have  been  provided 
as  the  act  requires.  Sh^EUaabeth 
v.  Riekan,  291 


4.  In  order  to  sutject  the  master  or 
owner  of  the  vessel  to  the  payment 
of  extra  wages  for  short  aUowanoe^ 
some  order  or  command  to  that  ef> 
feet  must  have  been  given,  or  there 
must  have  been  some  gross  negii- 
genoe  in  the  master;  an  accideatal 
or  unintentional  deficiency  woald 
not  subject  him  to  the  penally,  /ft. 

5.  Actions  for  penalties  being  founded 
upon  the  implied  contract  which 
eveiy  person  enters  into  with  the 
State,  to  observe  its  laws,  are  oiTfl 
actions  both  in  form  and  substanoa 
Steams  ad&  United  States,         300 

6.  In  suits  for  penalties  incurred  un- 
der the  act  of  Congress  oi  Aagost 
ad,  1813,  (L.  of  U.  a,  Vol.  II,  p. 
611,)  giving  a  moiety  to  the  Unital 
States  and  the  other  moiety  to  the 
collector  or  informer,  the  Stiate 
courts  have  jurisdiction*  Jb. 

t.  Where  one  committed  to  prison 
upon  a  judgment  recov^ed  against 
him  as  bail,  in  a  suit  for  a  penalty, 
under  the  act  of  Congress,  of  Au- 
gust 2d,  1813,  brought  in  a  Slate 
court,  was  dischaiged  from  impris- 
onment under  a  law  of  the  State^ 
and  the  defendant  plead  ,sucfa  die- 
chaige  in  bar  of  an  action  of  debt 
brought  by  the  United  States  on 
the  bond  given  for  the  jail  Ubertio^ 
it  was  held^bat  the  plea  was  gooi^ 
and  a  judgment  rendered  upon  a 
demurrer  to  the  plea  was  reveraed. 
/*. 

PERJURY. 

An  indictment  for  an  offence  (peijoiy) 
created  by  statute^  ohaigmg  the 
same  to.  have  been  committed  *'in 
contempt  of  the  laws  of  the  United 
States  of  America,"  withont  refer- 
ring to  the  statute^  is  bad.  (7mM 
States  V.  Andrmes,  4^1 


PILOT  GROUND. 

The  limits  of  pilot  ground  are  not 
fixed  by  any  rule  of  law,  but  de- 
pend upon  usage  or  custom;  and 
that  usage  is  not  settled  and  uni- 
form, but  varies  according  to  «ir- 
cusBstanees.     Haps  v.  The  Bri§ 
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PILOTS. 

1.  Where  the  laws  of  New  York 
(adopted  bj  Congrefss)  make  it  a 
part  of  the  official  duty  of  pilots  to 
assist  vessels  in  distress,  it  was  held 
that  they  were  not  entitled  to*  sal- 
vage for  rendering  such  assistance. 
The  Schooner  Wave  v.  llijer,     131 

3.  The  rule  of  the  common  law  courts 
of  Kngland  that  a  |)ilot  cannot  sue 
in  admiralty  on  a  contract  for  ser- 
vices to  be  perfonned  on  a  naviga- 
ble river,  or  waters  within  the  body 
of  a  county,  does  not  prevail  here. 
Pilotage  services  partake  so  much 
of  a  maritime  character,  that  under 
our  system  and  the  gprant  of  admi- 
ralty and  maritime  Jurisdiction  to 
the  District  Courts^  such  a  suit  may 
bo  maintained  in  those  courts  in  the 
absence  of  any  legislative  provision 
on  the  subject   of  pilotage.    lb, 

3.  But  the  jurisdictkm  of  the  District 
Courts  is  not  exdosive  over  snch 
oases.  There  is  nothing  in  the  na- 
ture of  the  remedy  or  of.  the  sub- 
ject-matter which  can  take  away 
the  jurisdiction  of  the  common  law 
eourts.  And  the  saving  in  the  ju- 
diciary act  of  the  right  to  a  common 
law  remedy^  is  a  fhil  recognition  of 
a  concurrent  jurisdiction  in  those 
ooorts  of  cases  which  may  be  de- 
nominated admhraltT'  and  maritime 
oansefl^  where  they  before  had  such 
Jurisdiction.  lb. 

4.  Nor  is  the  mere  grant  m  the  oon- 
*  stitutton  of  oases  of  admutdty  and 

maritimo  jurisdictk>n  to  the  courts 
of  the  Union  necessarily  exclusive, 
nor  a  denial  of  the  exercise  of  ju- 
risdiotk>n  by  the  courts  of  the  State 
in  such  casesL  Congress,  however, 
might,  under  its  power  to  regulate 
eommeroe,  estaUish  by  law  a  sys- 
tem of  pilotage  in  ports  and  har- 
bors, and  give  its  courts  exclusive 
Jurisdiction  <^  cases  arising  under 
such  law.  lb. 

6.  In  the  State  of  New  Tork,  how- 
ever, the  District  Courts  have  no 
Jurisdiction  at  all  over  oases  of  pi- 

'  lotage  service ;  Congress  has  adopt- 
ed the  law  of  the  State  regukiUng 
pilots,  and  that  law  has  provided 
ibr  compensating  pilots  for  both  or- 
imary  and  extraordinary  servioea 


of  an  kinds,  and  has  given  to  the 
Board  of  Wardens  power  to  decide 
what  such  compensation  shall  be. 
And  Congress  having  adopted  .the 
State  law  previously  to  the  passage 
of  the  judiciary  act,  cases  of  pilot- 
1^  service  were  not  embraced  in 
tlie  general  obligation  of  admiralty 
and  maritime  jurisdiction  to  the 
District  Courts  within  the  State. 
/6. 

6.  The  liCgislature  may  superadd  to 
the  ordinary  duties  of  a  pilot  any 
others  which  it  may  think  proper ;  j 
and  tlie  law  of  New  York  having 
provided  for  the  payment  of  pilots 
who  should  exert  themselves  for 
the  preservation  of  vessels  i^pear- 
ing  in  distress  and  in  want  of  a 
pilot  on  the  coast,  it  was  held  that 
the  degree  of  distress  could  not 
change  the  character  of  the  service, 
or  convert  pilots  into  salvors,  so  as 
to  give  the  District  Court  jurisdic- 
tion, lb. 

7.  The  schooner  Wave,  in  leaving  the 
port  of  New  York,  when  nearly 
opposite  the  Quarantine  Qroond, 
struck  a  cake  of  ice  which  cut  a 
hole  in  the  bottom  of  the  vessel, 
and  when  near  Sandy  Hook  she 
was  water-logged  and  in  a  sinking 
condition,  and  with  great  difficulty 
kept  above  water.  She  fired  gtms 
and  made  signals  for  a  pilot,  and 
afterwards  signals  of  distress.  The 
pilot-boat  Gazette,  bemg  about  two 
miles  distant,  and  ooming  into  port, 
manned  and  owned  by  the  libel- 
lants,  who  were  all  pilots  of  the 
port,  made  for  the  Wave,  rendered 
her  all  the  assistance  in  their  pow- 
er, stopped  her  leak,  and  saved  her 
from  sinking  or  being  run  ashore. 
They  also  transferred  a  part  of  her 

.  canape  to  the  pilot-boat  and  brought 
it  to  the  city,  and  one  of  them  re- 
mained on  board  the  Wave  unifl 
she  reached  the  city,  after  three 
days  of  troublesome  navigation. 
Held,  that  there  was  no  olaJm  for 
salvage.  Jb. 

8.  Whether  the  towing  into  port  of  a 
vessel  exposed  to  the  perils  of  the 
■ea  without  a  rudder,  can  be  con- 
sidered a  salvage  servloe,  will  de- 
pend upon  wh^er,  by  the  loss  of 
her  rudder,  she  was  xandiand  in- 
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S.  Semb.  That  if  after  the  soggostkm 
the  patentee  redooes  the  inveotioii 
to  practice,  a  joint  patent  ahoold  be 
taken  oat  Jb. 

3.  To  entitle  himself  to  an  injunction 
befine  a  trial  at  law,  the  patentee 
moat  either  show  an  exclusive  poe- 
seflBion  f^  such  a  length  of  time  as 
to  warrant  the  presumptioQ  of  right, 
or  show  a  dear  and  unquesttcxiable 
right  in  the  first  instance.  lb. 

4.  The  fact  that  the  subject-matter  of 
a  contract  sought  to  be  enforced  is 
a  patent^right,  does  not  per  ae  give 
the  courts  of  the  United  States  ju- 
risdiction; and  a  bill  filed  for  the 
specific  performance  of  such  a  con- 
tract, must  contain  averments  to 
show  that  the  court  has  jurisdic- 
tion.   Bwrry.  Qregcryj  426 


PENALTIEa 

1.  Under  the  act  of  Congress  of  2d 
March,  1821,  regulating  the  entiy 
of  merohanditt,  the  master  of  a 
vessel  is  not  the  only  person  bound 
to  deliver  a  manifest  of  merchandise 
imported  in  the  vessel  That  duty 
devolves  on  him  who  has  the 
charge  and  control  of  the  merchan- 
dise; and  lor  a  violation  of  tiie  law 
he  is  suljiject  to  its  penalty.  Stein' 
ham  V.  The  UnUed  States,         168 

2.  And  it  is  not  essential  that  he 
should  be  actually  on  board  the 
vessel  when  it  eaters  the  waters  of 
the  United  States.  As,  where  one 
put  goods  belonging  to  him  on 
board  a  boat  in  Canada^  and  after 
she  bad  prooeededabout  a  mile  and 
crossed  the  line,  got  on  board  him- 
seU;  and  remained  on  board  until 
his  goods  were  landed,  be  was  held 
sul^eot  to  the  penalty  for  not  de- 
livering the  manifest  lb, 

3.  By  the  terms  of  the  act  of  OoQgre« 
of  July  20th,  1790,  (L.  U.  a,  Vol 
II,  p.  1)0,)  and  according  to  the 
ntles  of  construing  penal  statutes^ 
before  the  master  can  be  made  lia- 
ble to  the  penal^  of  paying  extra 

•  wages,  the  crew  must  both  have 
been  put  on  short  allowance  and 
the  vessel  not  have  been  provided 
as  the  act  requires.  Sh^  JSiiaabeth 
V.  Riektn,  291 


4.  In  order  to  8at;iect  the  master  or 
owner  <^  the  vessel  to  the  payoMot 
of  extra  wages  ibr  short  aUo^raao^ 
some  order  or  command  to  tbat  e^ 
feet  must  have  been  given,  or  there 
must  have  been  some  gross  negli- 
gence in  the  master;  anaoctdeDtal 
or  unintentional  defidenc^  woald 
not  subject  him  to  the  penalty.  Ik 

6.  Actions  for  penalties  being  ibuoded 
upon  the  implied  contract  which 
every  person  enters  into  with  the 
State,  to  observe  its  laws,  are  dffl 
actions  both  in  form  andsobetanoe. 
Steams  ad&  Uaiiei  SUUes,       300 

6.  In  suits  for  penalties  incurred  fa- 
der the  act  of  Congress  of  Aogost 
2d,  1813,  (Ifc  of  U.  &.  Vol.  U,  pi 
611,)  giving  a  moiety  to  the  UtibeA 
States  and  the  other  mcHOtj  to  the 
collector  or  informer,  the  State 
courts  have  jurisdiction.  II 

7.  Where  one  committed  to  prsoo 
upon  a  judgment  rscovered  agaiut 
him  as  bail,  in  a  suit  for  a  peaaltf, 
under  the  act  of  Congress,  of  Au- 
gust 2d,  1813,  brought  in  a  Sttule 
court,  was  dischaxged  from  impris- 
onment under  a  law  of  the  Stata, 
and  the  defendant  plead  «8ach  da- 
charge  in  bar  of  an  action  of  debt 
brought  by  the  United  States  on 
the  ^nd  given  for  the  jail  libeitiei^ 
it  was  held^hat  the  plea  waa good, 
and  a  judgment  rendered  upoa  a 
demurrer  to  the  plea  was  reTsned. 

/*. 

PBRJUET. 

An  indictment  for  an  ofience  (peijaiT) 
created  by  statute,  chaigisg  the 
same  to.have  been  committed  "in 
contempt  of  the  laws  of  the  United 
States  of  America,"  without  lefer- 
ring  to  the  statute^  is  bad.  UM 
Staies  V.  Andrews,  ^^ 


PILOT  GROUND. 

The  limits  of  pilot  ground  are  sot 
fixed  by  any  rule  of  law,  botde- 
pend  upon  usage  or  custom;  aod 
that  usage  is  not  settled  aad  vsa- 
form,  but  varies  according  to  «i^ 
cumstanoes.     Mope  v.  The  Bri9 
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PILOTa 

1.  Where  the  laws  of  New  York 
(adopted  by  Congress)  make  it  a 
part  of  the  official  dutj  of  pilots  to 
assist  vessels  in  flistress,  it  Avas  held 
that  they  were  not  entitled  to-  sal- 
vage for  rendering  such  assistance. 
The  Schooner  Wavev,  llyer,     131 

3.  The  rale  of  the  common  law  courts 
of  England  that  a  pilot  cannot  sue 
in  admiralty  on  a  contract  for  ser- 
vices to  be  performed  on  a  naviga- 
ble river,  or  waters  within  the  body 
of  a  county,  does  not  prevail  here. 
Pilotage  services  partake  so  much 
of  a  maritime  character,  that  under 
our  system  and  the  grant  of  admi- 
ralty and  maritime  Jurisdiotion  to 
the  District  Courts^  such  a  suit  may 
bo  maintained  in  those  courts  in  tlie 
absence  of  any  legislative  provision 
on  the  subject   of  pilotage.    lb. 

8.  But  the  jurisdictkm  of  the  District 
Courts  is  not  exclusive  over  such 
oases.  There  is  nothing  in  the  na- 
ture of  the  remedy  or  of,  the  sub- 
ject-matter which  can  take  away 
the  jurisdiction  of  the  common  law 
eourts.  And  the  saving  in  the  ju- 
diciary act  of  the  right  to  a  common 
law  remedy,  is  a  ftill  recognition  of 
a  concurrent  jurisdictaon  in  those 
courts  of  oases  which  may  be  de- 
nominated admhulty  and  maritime 
causes,  where  they  before  had  such 
jurisdiction.  lb. 

4.  Nor  is  the  mere  grant  m  the  oon- 
*  stitution  of  cases  of  admiralty  and 

maritime  jurisdiction  to  the  courts 
of  the  Union  necessarily  exclusive, 
nor  a  denial  of  the  exercise  of  ju- 
risdiction by  the  courts  of  the  State 
in  stKsh  cases.  Congress,  however, 
might)  under  its  power  to  regulate 
eommeroe,  establish  by  hiw  a  sys- 
tem of  pilotage  in  ports  and  har- 
bors, and  give  its  courts  exclusive 
jurisdiction  of  cases  arising  under 
such  law.  lb. 

6.  In  the  State  of  New  Tork,  how- 
ever, the  District  Courts  have  no 
jurisdiction  at  all  over  cases  of  pi- 

'  lotage  service ;  Congress  has  adopt- 
ed the  law  of  the  State  regulating 
pilots,  and  that  law  has  provided 
for  oompensatlng  pilots  for  both  or- 

-  dinaiy  and  extraordmary  services 


of  all  kinds,  and  has  given  to  the 
Board  of  Wardens  power  to  decide 
what  such  compensation  shall  be. 
And  Congress  having  adopted  the 
State  law  previously  to  the  passage 
of  the  judiciary  act,  cases  of  pilot- 
age service  were  not  embraced  in 
the  general  obligation  of  admiralty 
and  maritime  jurisdiction  to  the 
District  Courts  within  the  State. 
lb. 

6.  The  liegislature  may  superadd  to 
the  ordinary  duties  of  a  pilot  any 
others  which  it  may  think  proper ;  / 
and  the  law  of  New  York  having 
provided  for  the  payment  of  pik)ts 
who  should  exert  themselves  for 
the  preservation  of  vessels  appear- 
ing in  distress  and  in  want  of  a 
pilot  on  the  coast,  it  was  held  that 
the  degree  of  distress  could  not 
change  the  character  of  the  service, 
or  convert  pilots  into  salvors,  so  as 
to  give  the  District  Court  jurisdic- 
tion, lb. 

1.  The  schooner  Wave,  in  leaving  the 
port  of  New  York,  when  nearly 
opposite  the  Quarantine  Ground, 
struck  a  cake  of  ice  which  cut  a 
hole  in  the  bottom  of  the  vessel, 
and  when  near  Sandy  Hook  she 
was  water-logged  and  in  a  sinking 
condition,  and  witli  great  difficulty 
kept  above  water.  She  fired  guns 
and  made  signals  for  a  pilot,  and 
afterwards  signals  of  distress.  The 
pilot-boat  Gazette,  beuig  about  two 
miles  distant,  and  ooming  into  port^ 
manned  and  owned  by  the  Ubel- 
lants,  who  were  all  pilots  of  the 
port,  made  for  the  Wave^  rendered 
her  all  the  assstance  m  theb  pow- 
er, stopped  her  leak,  and  saved  her 
from  sinking  or  being  ran  ashore. 
They  also  transferred  a  part  of  her 
.  caiigo  to  the  pilot-boat  and  brought 
it  to  the  city,  and  one  of  them  re- 
mained on  board  the  Wave  until 
she  reached  the  city,  after  three 
days  of  troublesome  navigation. 
Held,  that  there  was  no  claim  for 
salvage.  76. 

8.  Whether  the  towing  into  port  of  a 
vessel  exposed  to  the  perils  of  the 
sea  without  a  rudder,  can  be  con- 
sidered a  salvage  service,  will  de- 
pend upon  whether,  by  the  lost  of 
her  rudder,  she  was  randond  in- 
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SMMflgtUe.  Bepc  r.  TJ»  Brig 
Dido,  343 

0.  Pyota  may  beoome  mItom;  bot 
tintj  must  first  stcietlj  disduuge 
their  duty  as  pikto;  and  the  dr- 
euiDfitaDoes  under  which  they  may 
ehdm  to  be  considered  aa  aalvorB, 
moat  be  audi  aa  reqoire  efforts, 
perils  to  be  enooontered,  labor  or 
ikiU,  oat  of  the  line  of  their  daty. 
11^  in  such  case,  they  act  under  an 
agreemeDt  for  extra  oompenaation, 
they  are  thereby  predaded  ftom 
daiming  as  for  salvage  aenrioe. 
Where,  howeyer,  there  haa  been 

i  «ztoaordinary  personal  merit  or  ef- 
Ai%  or  unforeseen  exertion  and 
hasard  in  the  peiformaoee  of  the 
aervioe,  they  are  not  abedutely  con- 
doded  by  sach  agreement;  but  a 
court  of  admiralty  may,  in  ita  dis- 
oretion,  grant  them  an  extra  aUoir- 
aace.  lb, 

10.  The  limits  of  |Alot  ground  are  not 
fixed  by  any  rule  of  law,  but  de- 
pend upon  usage  or  custom;  ftnd 
that  usage  is  not  settled  and  uni- 
tonn^  but  ranes  according  to  op- 
enmstanoea  lb. 

11.  Whenever  a  veesd  in  the  chaige 
of  her  offloers  is  exposed  to  immi- 
nent  peril  on  the  high  seas,  and  is 
nli^ved-  therefrom  by  othen^  it 
presents  a  case  for  salvage,  even 
though  the  service  has  been  ren- 
dered by  pilots ;  and  to  entitle  to 
salvage,  there  need  not  have  been 
ink  of  life,  expenditure  of  money, 
er  the  applicatioa  of  any  extraor- 
dinaiy  means,  but  may  bo  ezdu- 
aively  a  case  of  skill*  Lta  v.  Ship 
AkxandeTt  466 

13.  A  shoal  nmningout  into  theses, 
which  is  not  an  entrance  to  a  bay, 
hdet,  river,  harbor  or  port,  though 
within  the  CQuaing  ground,  is  not 
pilot's  water,  unless  it  has  been 
made  80  by  law.  If  a  vessd  has 
been  run  aground  upcm  such  shoal, 
and  is  in  danger  of  shipwreck^  and 
a  pilot  volunteers  to  extricate  her 
from  peril,  and  by  getting  her  into 
deep  water  places  her  in  safety, 
the  service  is  not  pilotage,  and  he 
is  entitled  to  salvage.  Jb. 

li*  Pilots  cannot  be  salvon  for  any 
service  they  may  render  in  theper- 
fonnance  of  their  ordiaaiy  dttty. 


But  they  m^lieeoiM  lalTon  whea 
they  render  services  not  in  the  lino 
of  their  duty,  by  whieh  a  vwedii 
relieved  from  danger,  thnatcoiBg 
shipwreck.    They  may  be  iilvon 

'  even  after  the  fdataon  of  pilot  to 
a  particular  veasel  has  been  bcgm; 
and  the  service,  without  regud  to 
the  place  where  it  is  reodsreit,  vitt 
determine  whether  a  pilot  is  w  ii 
not  a  salvor.  They  must,  however, 
in  all  oases,  befi>re  tbej  cu  bi 
salvoEB,  go  to  the  extreme  point  of 
their  duty.  Ih. 

14.  A  pilot  in  a  proper  ease  wiU  be 
entitled  to  salvage,  notwitbetiBd- 
ing  the  ordinance  from  whidb  lie 
derives  his  commisBion  to  aet  n 
pilot,  makes  it  his  duty  to  go  to 
veoMls  in  distieaSi  Ih- 

PIRACY. 

1.  A  pirate  is  one  who  acts  toleljei 
his  own  authority,  without  nj 
commission  or  authority  ftmi  t 
sovereign  State,  seizmg  by  Utn, 
and  appropriathig  to  himself  witb- 
out  discrimSnatioD,  every  vesHl  be 
meets  with.    Daviaon  v.  &ftMni; 
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2.  RobberyontbehighseasispkKf' 
But  to  constitute  the  offenoe  tbe 
taking  must  be  fdonioas;  and  tbe 
quo  awimo  may  be  inquired  inta./6i 

3.  In  the  case  of  a  piratical  takiag; 
the  court  may  have  jmisdictiDD) 
although  the  retaking  was  spm 
kind.  And  for  the  same  ream, 
goods  taken  by  pirates  sod  mU 
upon  land,  may  be  reooTend4on 
the  vendee,  by  soit  in  theadoi* 
ralty.  /^ 

4.  Sdvage  is  demandahle,  of  ri^^ 
upon  property  taken  frompintae. 
But  to  entitle  a  party  to  aahageia 
such  case,  the  takiag  moit  have 
been  lawfkil  and  meritoriooa    J^ 


PLEA. 

Upon  demuner  to  a  plea  m  abate* 
ment,  the  court  will  look  back  t» 
the  first  foult  in  pleading,  aad  if 
the  dedamtion  is  bad,  jndglBid 
must  be  against  the  plaintiff 
JMue  V.  OnSfyi  ^ 


liTBBX. 


fflT 


PLEADING. 

1.  In  pleading  a  record,  It  is  not  in- 
dtopensable  that  the  precise  words 
of  the  record  shall  be  observed. 
Surplusage,  or  immaterial  omissions 
in  matters  of  substance,  in  plead- 
ing records,  are  attended  with  no 
otiier  consequences  than  in  other 
cases.  But  as  to  matters  of  de-  ] 
scription  it  is  otherwise,  and  there 
the  record  produced  must  conform 
strictly  to  the  plea.  WJUtakerr. 
Bramson,  209 

2.  As  the  plea  of  nul  (id  record  puts 
in  question  the  identity  of  the  rec- 
ord, if  circumstances  descriptive  of 
the  record  be  untruly  stated,  though 
it  was  not  necessary  that  they 
should  be  stated  at  aD,  it  will  be 
&taL  Jb. 

3.  The  party  by  pleading  a  record 
with  aprcuipateij  proffers  that  issue, 
and  it  is  incumbent  on  him  to  mab- 
tain  it  literally;  and  this  as  well 
where  the  averment  has  reference 
to  particulars  whidi  need  not  be 
specifically  stated  upon  the  record, 
88  to  those  which  must  be  so  stated. 

•  lb. 

4k  A  record  described  as  determining 
the  rights  of  the  party  by  the  con- 
sideration and  judgment  of  the 
courts  and  the  conviction  of  the 
defendant,  is  not  identical  with  one 
directing  the  same  results,  but  in 
a  different  way.  lb. 

6.  All  the  particulars  set  forth  in 
tdeading,  descriptive  of  a  record  or 
instrument  on  which  the  party  re-    2, 
lies,  -must  be  established  by  proo^ 
or  the  variance  will  be  fatal.      lb. 

6.  Although  a  party  under  the  plea 
of  former  reoo\'ery  be  precluded 
from  giving  the  record  in  evidence, 
on  account  of  variance,  yet  he  may 
avaiAtimself  of  it  under  the  gene- 
lal  issue.  But  whether  such  proof 
can  bo  received  without  notice*  of 
the  special  matter.     Qucere.      lb. 

7.  A  judgment  to  operate  as  a  bar, 
must  be  finaL  Suitors  are  not  con- 
oloded  by  the  pendency  of  an  ac- 
'Hon  in  any  other  court  for  the  same 
matter,  or  by  any  course  of  pro- 
ceeding thereon  short  of  final  judg- 
ment lb. 

8.  Upon  demurrer  to  a  plea  in  abate- 
VOL.  IL  62 


ment,  the  court  wHl  look  back  to 
the  first  fault  in  pleadmg,  and  if 
the  declaration  is  bad,  judgment 
must  be  against  the  ^ntiff 
BifdBee  v.  C^osfty,  482 


POSTAGB. 

:.  The  defendant  gave  a  bond  as 
surety  for  a  postmaster,  conditioned 
for  the  ftdthfhl  discharge  of  his  da- 
ties,  and  that  he  shc^d  pay  over 
all  moneys  which  should  come  to 
his  hands  for  postages  to  the  Post- 
master-GteneraL  Afterwards,  the 
postmaster  continuing  in  office, 
another  bond,  with  d^erent  sure- 
ties, was  taken  with  the  same  con- 
dition. At  the  time  of  the  taking 
of  the  second  bond,  a  balance  was 
duefimn  the  postmaster  for  post* 
ages;  but  payments  were  subse- 
quently made  by  himf  and  credited 
in  hie  general  acconnt,  sufficient  to 
extinguish  it  In  an  action  against 
the  sureties  on  the  first  bond  for 
Pl^tages  not  paid  over,  it  was  held 
that  their  liability  did  not  cease 
upon  the  giving  of  the  second  bond 
for  de&ults  tiierealler  inconred. 
That  the  second  bond  was  not  a 
substitute  for  or  extinguishment  of 
the  first,  but  additional  security; 
and  that  equity  would  consider  the 
two  sets  of  sureties  as  jointiy  re- 
sponsible for  de&ults  occurring  af- 
ter the  giving  of  the  second  bond. 
PostmoBtef'- General  v.  Muagery  189 
Acts  of  Ck)ngre8a  had  been  passed 
subsequently  to  the  giving  of  the 
bond  increasing  the  rates  of  post- 
age, and.  conaequentiy,  the  respon- 
sibility of  the  sureties.  But  it  was 
held,  tiiat  as  the  undertaking  of  the 
sureties  was  general  that  all  post- 
ages should  be  paid  over,  and  re- 
ferred to  no  particular  act  exvlAin- 
ing  or  limiting  the  rate  of  postage, 
and  was  not  taken  under  any  law 
defining  its  extent  and  operation, 
the  sureties  were  not  discharged. 
It  would  have  been  otherwise  had 
the  acts  of  Gongresa  enlai^  the 
powers  of  the  postmaster,  orsupeiv 
added  any  new  duties  whereby  he 
was  made  the  receiver  of  other 
moneys  than  for  postages.         It, 


m 


IVDXX* 


as  detsrmlned  bj  the  law  of  na- 
tions. The  eifect  and  ultimate  di- 
rection of  the  ibiieiture  depends  on 
the  rights  grs^ted  bj  the  terms  of 
the  commission,  as  explained  by 
legal  defimtions,  and  recognized  by 
aniYersal  usage.  lb. 

6.  The  onus  probcmdi  in  all  prize 
causes  is  on  the  daimanta  John- 
acm  Y,  Thiriem  Baks,  639 

7.  If  the  claimants  in  a  prize  cause 
be  admitted  or  proved  to  be  alien 
enemies,  they  must  be  presumed  to 
be  in  the  ordinaiy  and  usual  situa- 
tion of  alien  enemies^  to  wit»  in 
their  own  oountry,  at  all  events  out 
of  this.  Ih. 


PB0CES3. 

1.  By  the  Process  Act  of  Con- 
gress of  1789,  it  is  declared,  that 
until  Auiher  provision  is  made, 
and  except  where,  by  that  act,^or 
other  statutes  of  the  United  States, 
i\  was  otherwise  provided,  th$ 
forms  of  wriU  and  executions,  except 
their  style,  and  the  modes  of  process 
in  the  Circuit  and  District  Courts, 
in  suits  at  common  law,  lEdiould  be 
the  same  in  each  State  respecUve- 
ly  as  were  then  used  or  allowed  in 
ue  Supreme  Courts  of  the  same. 
The  act  of  1792  contains  substan- 
tially the  same  directions.  Koning 
T.  Bayard,  261 

2.  The  expression,  modes  of  proeesSj 
used  in  these  acts,  indicate  the 
progressive  course  of  the  business 
in  a  cause  fix>m  its  commencement 
to  its  termination,  and  applies  to 
proceedings  which  take  place  after 
Judgment  as  weU  as  before,  down 
to  the  satisfaction  of  the  judgment, 
including  the  conduct  of  the  offioer 
in  the  execution  of  the  process; 
and  this  is  to  conform  to  the  law  of 

.  the  State  as  it  existed  m  Septem- 
ber, 1789.  By  these  acts  Congress 
.  adopted  both  the  form  and  effect  of 
execution  as   established  by  the 

.State  laws  in  1789.  JJb. 


PBOMISSOEY  NOTBa 
Held,  that  an  action  brought  in  New 


Yoric  on  aa  ^tteitsd  pit»DiflBarf 
note  made  in  Massachusetts,  was 
barred  by  the  Statute  of  LimUa- 
tions  of  the  fivmer,  although  it 
would  not  have  been  by  that  of  the 
latter  State.    JNicoBs  ads.  Bogernr 

in 

S«0  Bills  or  Sxchakqx. 


BBAL  E^ATE. 

In  ejectment^  in  ovder  to  mako  per^ 
sons  lessors  in  the  action,  an  in- 
terest or  subsisting  title  in  tiba 
premises  need  not  be  shown.  It  is 
sufficient  that  the  circumstances  of 
the  plaintiff's  case  require  tiiait  thsy 
should  be  made  lessors.  KeUy  ads. 
Jackson  ex  dem.  Fowler,  44D 


BEOORD. 

1.  In  pleading  a  record,  it  is  not  in- 
dispensable that  the  precise  words 
of  the  record  shall  be  observed^ 
Surplusage,  or  immaterial  omissaons 
in  matters  of  substance,  in  pleading 
records,  are  attended  with  no  other 
consequences  than  in  other  cases^ 
But  as  to  matters  of  description,  it 
is  otherwise,  and  there  the  reoofd 
produced  must  conf(Nrm  strictly  to 
the  plea.     WMtaker  y.  Bramaon, 

2.  As  the  plea  of  mil  ^  record  pots 
in  question  the  identity  of  the  rec- 
ord, if  circumstances  descriptive  of 

.  ^e  record  be  untruly  stated,  though 
it  was  not  necessary  that  thoy 
should  be  stated  at  all  it  will  be 
faUl  lb. 

3.  The  party  by  pleading  a  record 
with  e^prout  paUi,  prefen  that  is- 
sue, and  it  is  incumbent  on  him  to 
maintain  it  literally;  and  this  as 
weU  where  the  averment  has  refer- 
ence to  particulars  which  need  not 
be  specifically  stated  upon  the  rec- 
ord, as  to  those  which  must  be  so 
stated.  lb, 

4.  A  record  described  as  determining 
the  rights  of  the  party  by  the  con- 
sideration and  judgment  of  the 
oourt^  andthe  ooBviotion  of  the  do*' 


INBBX. 


Sl» 


treasQi7  Avarraul  of  distress,  con- 
fers a  power  upon  the  court,  and 
not  upon  the  judge  as  an  indU 
vidual.  Porter  ads.  l/nited  States 
313 

11.  The  provisions  in  the  act  author 
izing  the  person  aggrieved,  by  the 
refusing  or  dissolving  of  an  injunc- 
tion to  appeal,  were  designed  to 
vary  the  rule  of  Clianccry  practice 
in  this  respect,  so  as  to  place  the 
party  in  the  same  situation  as  if  a 
final  judgment  had  been  rendered 
against  him.  Ih. 

12.  The  decision  of  the  district  judge, 
awarding  a  perpetual  injunction 
against  a  treasury  warrant  of  dis- 
tress, is  a  final  dearee  within  the 
act  of  Congress  of  March  3,  1803, 
which  allows  «n  appeal  from  all 
ftial  jadgments  or  decrees  of  a 
District  Court  to  the  Circuit  Court 

lb, 

13.  The  act  of  Congress  of  April  9th, 
1814,  dividing  the  State  of  New 
York  into  two  districts,  intended 
tiiat  the  two  courts  should  stand 
in  relation  to  the  Circuit  Court  pre- 
cisely as  the  single  one  had  previ- 
ously* stood.  Consequently,  the 
District  Court  of  the  Northern  Dis- 
trict is  placed  in  the  same  relation 
to  the  Circuit  Court  as  that  of  the 
Southern  District,  and  an  appeal 
lies  from  it  to  this  court  to  the 
same  extent.  Ih. 

14.  In  the  State  courts  in  Connecti- 
cut, an  answer  in  Chancery  stands 
on  the  same  footing  as  a  plea,  and 
IS  not  evidence,  unless  the  com- 
plainant seeks  a  disclosure  by  an 
appeal  to  the  conscience  of  the  de- 
fendant   Pomeroy  v.  Mani%    476 

16.  In  Chancery  proceedings  in  the 
courts  of  the  United  States,  when 
the  answer  is  responsive  to  allega* 
tions  in  the  bUI,  it  is  considered  as 
evidence,  and  must  be  rebutted  by 
something  more  than  simply  the 
testimony  of  one  witness.  Ih, 

le.  The  courts  of  the  United  States 
are  not  goremed  or  oontrc^d  by 
the  practice  of  the  State  courts,  un- 
less adopted  by  some  law  of  the 
United  States,  or  by  some  rule  of 
court  made  in  pursuance  of  an  act 
of  Congress.  Ih. 

17.  The  Supreme  Ooort  of  the  Uidted 


States  has,  under  authority  of  an 
act  of  Congress,  adopted  certain 
rules  of  practice  for  the  Courts  of 
Equity  of  the  United  States ;  one 
of  which  is,  that  in  all  cases  where 
the  rules  prescribed  by  the  Su- 
preme Court,  or  by  the  Circuit 
Court,  do  not  apply,  the  practice  ot 
the  Circuit  Courts  shall  be  regulat-"" 
ed  by  the  practice  of  the  High 
Court  of  Chancery  in  England.  Ih. 
18.  The  rule  is  well  settled  that  parol 
evidence  cannot  be  admitted  to 
contradict  or  vary  the  terms  of  a 
written  instrument ;  nor  can  a  con- 
veyance be  shown  by  parol  to  be 
to  another  use  or  interest  than  that 
expressed  in  it.  But  a  latent  am- 
biguity arising  from  some  collateral 
matter  out  of  the  instrument,  may 
always  be  explained  by  parol  evi- 
dence, /fe, 


PRIZB. 

1.  As  soon  as  war  is  declared,  all  the 
property  of  the  enemy  or  his  sub- 
jects wherever  fbund,  whether  on 
the  land  or  on  the  water,  is  lawM 
prize.    Johnson  v.  Tweniyi'om  Baks^ 

601 

2.  Whether  the  confiscation  of  ene- 
mies' goods  in  the  country  at  the 
commencement  of  hostilities,  if  not 
protected  by  treaty,  would  be 
deemed  a  violation  of  the  law  of 
nations.     Qttcere.  Ih. 

3.  As  a  general  rule,  and  in  the  ab- 
sence of  special  compact,  no  efl^ots 
belonging  to  an  alien  enemy  are, 
by  the  law  of  nations,  under  the 
safeguard  of  the  public  fiiith,  except 
such  as  are  under  partknxlar  cir- 
cumstances wittHn  the  country  »t 
commencement  of  hostifities.    /b« 

4.  Whether  not  only  the  property^ 
but  the  owner,  the  claimant,  must 
not  have  been  within  the  country  be« 
lore  the  war,  to  entitle  either  to  gov- 
ernmental protection.    Qnare.  IK 

6.  The  prize  jurisdiction  embraces  the 
whole  question  of  prise,  unre* 
strained  by  the  locality  of  the  cap- 
ture ;  and  takes  cognizance  of  idl 
captures,  no  matter  where  made,  if 
made  as  prize.  The  validity  of  the 
o^ptore  depends  on  liie  **/w  UK,^ 


IVDXZ. 


as  detmnined  by  the  Isw  of  na- 
tioDfl.  The  effect  and  ultimate  di- 
reotikmof  the  ibr&itaie  depends  oa 
the  rights  granted  by  the  tensa  of 
the  oonunisnoo,  aa  ez{dained  bj 
legal  definitions,  and  leoognized  by 
tmiyereal  usage.  lb* 

^  The  <mu8  probancU  in  all  prize 
oaoses  is  on  the  daimanta  John- 
am  Y.  Thirteen  Baks,  639 

7.  If  the  claimants  in  a  prize  cause 
be  admitted  or  proved  to  be  alien 
enemies,  tiiey  must  be  preanmed  to 
be  in  the  ordinaiy  and  usosl  aitna- 
tkm  of  alien  enemies,  to  wit,  in 
their  own  oountiy,  at  all  events  oat 
of  this.  lb. 


PBOCESS. 

L  By  the  Frooess  Act  of  Con- 
greas  of  1789,  it  is  dedared,  that 
until  farther  piovisioii  is  made^ 
and  except  where^  by  that  act,^or 
other  statates  of  the  United  States^ 
H  uraa  otherwise  provided,  the 
firrruofwriisandaoeaUumaj  except 
their  style,  and  (&«  modes  of  process 
in  the  Circoii  and  District  Courts, 
in  suits  at  common  law,  diould  be 
the  same  in  eadi  State  respective- 
Ij  as  were  then  used  or  allowed  in 
tibe  Supreme  Courts  of  the  samei 
The  act  of  1792  contains  subatan- 
tially  the  same  directions.  Kormg 
V.  Bayard,  261 

2.  The  expression,  modes  of  process^ 
used  in  these  acts,  indicate  the 
progressive  course  of  the  business 
in  a  cause  fh)m  its  commencement 
to  its  termination,  and  applies  to 
proceedings  which  take  place  after 
judgment  as  well  as  before^  down 
to  the  satisfaction  of  the  judgment, 
includisg  the  condoct  of  the  ofiSoer 
in  the  execution  of  the  prooess; 
and  this  is  to  conform  to  the  law  of 
the  State  as  it  existed  in  Septem- 
ber, 1789.  By  these  acto  Congress 
.  adopted  both  the  farm  and  ejfeci  of 
execution  as  established  by  the 
.State  laws  in  1789.  Ub. 


PBOIOSSO&Y  NOTE& 
Held,  that  an  action  brought  in  N»w 


Yoik  on  sm.  atteitod  pnninrf 
note  made  in  MssBBdLOsetti,  ip» 
baired  by  the  Statute  of  limita- 
tiooa  of  the  fivmer,  atthoogk  it 
would  not  have  been  by  that  cftb» 
latter  State.  NkoUs  adi.  Ayn 
437 

S«e  Bills  or  EzcBijraB. 


BBAL  ESTATK 

In  cjeetmen^  in  older  to  mike  per- 
sons lessors  in  the  action,  an  in- 
terest or  subsisting  titfo  in  the 
pruniseeneednotbeshowB.  Uis 
sufficient  that  the  drcnmitanoes  of 
the  plaintiff's  case  require  that  tlMj 
should  be  made  lesBOTB.  Kdlfftk 
Jackson  ex  dem.  fbwfer,         440 


EEOORD. 

1.  In  pleadmg  a  record,  it  ia  not  in- 
dispensable that  the  prectse  vofdi 
of  the  record  shall  be  obantei 
Surplusage,  or  imnu^erial  ominois 
in  matters  of  subetanoe,  in  pkadiag 
records,  are  attended  Witii  no  other 
oonsequ^ices  than  in  other  cans. 
But  as  to  matters  of  descriplioD,  it 
is  otherwise,  and  there  the  reoofd 
produced  must  confixm  strictlj  to 
the  plea.     WhiUtker  v.  BramaiMf 

209 

2.  Asthepleaof  mi2(iB{reoGrdpatt 
in  question  the  identity  of  the  i^c* 
ord,  if  circumstanoes  deacriptive  a 

.  the  record  be  untruly  stated,  thoagb 
it  was  not  neceesaiy  that  the; 
should  be  stated  at  al]»  it  will  be 
&tal.  i^ 

3.  The  party  by  pleading  a  leooiti 
with  SkprotU  paiet,  prefeis  that  » 
sue,  and  it  is  incumbent  on  him  to 
maintain  it  literally;  and  this  tf 
well  whwe  the  avennent  hasrefa^ 
ence  to  particulars  which  need  not 
be  speoificaUy  stated  upon  the  icc- 
ord,  as  to  those  which  most  be  so 
stated.  *^' 

4.  A  record  described  as  detenainiog 
the  rights  of  the  party  by  theoo^ 
sideration  and  judgment  rf  »» 
oourt^  andthaooavictionoftha<W' 


INDBS. 


ftndaot,  is  iK>t  identical  vitii  ene 
directing  the  same  results,  bnt  in  a 
different  way.  lb. 

$,  All  l^e  partieolars  set  forth  in 
pleading,  descriptlTe  of  a  recoTd  or 
instrument  on  which  the  party  re- 
lies, must  be  established  by  proo^ 
or  the  variance  will  be  iataL       lb, 

6.  Aithoogh  a  party  under  the  plea 
of  former  recovery  be  precluded 
fiom  giving  the  record  in  evidence, 
on  account  of  variance,  yet  he  may 
avail  himself  of  it  under  the  gen- 
eral issue.  But  whether  such  proof 
can  be  received  without  notice  of 
the  special  matter.     Qtuwe,       lb. 

7.  It  is  not  a  conclusive  criterion, 
iiiiether  a  definitive  judgment  has 
been  rendered,  that  the  entry  em- 
ploys or  omits  tbe  usual  ibrm  of 
^ideo  coneida^atum  est"  Judg- 
ments are  final  and  subject  to  re- 
view by  writ  of  error,  as  well  when 
entered  without,  as  with  that 
dause.  Jb. 

8.  Under  the  constitution  and  act  of 
Congress,  judgments  obtained  in  the 
ditbrent  States,  have  the  like  effect 
in  every  other  State  as  in  tiiat 
where  they  are  rendered.  Al- 
though, therefore,  they,  in  foot,  are 
proceedings  of  foreign  and  inde- 
pendent tribunals,  they  bear  the 
character  of  judgments  of  courts 
of  concurrent  powers  with  those 
where  they  are  offered  in  evidence. 

lb. 

9.  The  court  cannot  infer  firom  prin- 
ciples of  general  law,  what  course 
of  proceedings  must  necessarily 
have  been  adopted  to  obtain  a  com- 
plete judgment  in  a  neighbormg 
State.    It  will  be  presumed  tiiat 

*  the  reeord  conforms  to  the  law  or 
usage  of  that  State,  so  &r  as  it  pur- 
ports to  go;  but  there  may  be  aver* 
ments  and  proof  against  its  sup- 
posed operation.  Jb. 

10.  A  judgment  imports  that  the  in- 
determinate claims  of  a  party  are 
reduced  to  a  certainty  of  the  high- 
est order,  and  one  which  can  never 
more  be  questioned  by  the  debtor. 
It  is,  therefore,  a  loose  and  fkulty 
practice  in  actions  for  money,  to 
leave  it  to  the  discretion  of  the 
party  in  whose  &vor  judgment  is 
rendered,  to  determine   for  him- 


self how  much  he  wfU  take  under 
it  lb. 

11.  At  common  law,  it  is  indispeBsa- 
ble  to  a  fbli  judgment,  that  what  it 
gives  or  decrees  should  be  distinct- 
ly expressed.  Jb. 

12.  Under  the  rule  of  the  District 
Court  of  Philadelphia,  author&ing 
the  plaintiff  in  actions  on  contract 
to  sign  judgment  against  the  de- 
fendant^ when  he  omits  to  file  an 
affidavit  of  defence,  if  the  amount 
be  undetermined  the  judgment  is 
only  interlocutory,  and  to  be  made 
final  when  the  appropriate  proceed- 
ings shall  be  had  for  ascertainhig 
the  sum  to  be  recovered.  Jb. 

1 3.  And  where,  under  the  above  rule, 
judgment  by  confession  is  entered, 
it  will  not  be  deemed  final,  unless 
there  are  concurring  circumstances 
which  denote  the  intention  of  tiie 
parties  tfaat  it  diaU  be  final  and 
complete  as  between  them.        Jb. 

14.  Jurisdiotion  of  the  Courtis  neither 
given  nor  ousted  by  the  relative 
situation  of  the  parties  oonoemed 
in  interest,  but  by  the  relative  situ- 
ation of  the  parties  named  on  tiie 
record ;  and  4n  all  cases  where  juris- 
diction depends  on  the  party,  it  is 
the  party  named  in  the  record.  (7t3 
V.  StMins,  411 

16.  To  give  the  court  jurisdiction,  aJl 
the  parties  must  be  capable  of  su- 
ing; and  the  record  must  show 
affirmatively  that  the  court  has 
jurisdiction.  Andenon  v.  Jaekion 
ex  dem.  Bell,  426 


BBCOVBRT. 

Recovery,  when  applied  to  debts  or 
demands,  means  recovery  by  pro- 
cess and  course  of  law.  Jonas  v. 
Waiker,  688 

EEFEBfiNCK 

1.  The  Constitution  and  laws  of  the 
United  States  having  secured  to 
parties  the  right  to  trial  of  issues  of 
fact  by  jury,  the  United  States 
courts  cannot  deprive  them  of  that 
right  by  referrmg  such  issues  to  re- 
ferees. Unikd  States  v«  JUMwie, 
578 


IVBBX. 


3.  Tbe  nAfweo  set  oi'Shw  Toiic,  is 

not  at  Tariaooe  with  the  Coofltita- 
tionefthatStiitew  /& 


RES  ABJUDIGATA. 

U  A  matter  which  has  been  ^Breet- 
]y  tried  and  decided  bf  aooortof 
oompetent  jorisdietion,  cannot  be 
again  o(»iteeted  between  the  same 
iMrties  or  privieB  in  the  same  or  any 

^  other  oowt;  and  in  this  there  is  no 
difleranee  between  a  verdict  and 
Jndgment  in  a  coort  of  common  law 
and  a  decree  in  a  Court  of  Eqoi^ ; 
bat  no  r^ts  will  be  affected  bj-  a 
recovery  except  those  of  the  actual 
defendanti^  and  those  claiming 
through  them  and  purchasers  pen- 
daUekie.  Soc  for  Propagaimg  the 
Gotpd  y.  BarOemd,  636 

1.  But  this  rule  does  not  apply  to 
matters  which  come  only  coUater- 
ally  oar  inddentaUy  under  conaidera* 
tion,  or  can  on^  be  inf^red  by 
aiguing  from  the  decree.  lb. 


BESIDENeE. 

L  Residence  is  prima  facie  evidence 
of  national  character;  susceptible 
at  all  timeS)  however,  to  ezplana- 
iion.  Ifitbelbraqiecialpurpose, 
and  transient  in  its  nature,  it  will 
not  destroy  the  Miginal  or  prior  na- 
tional character.  But  if  it  be  taken 
up  animus  manendi^  then  it  becomes 
a  domidl,  superadding  to  the  orig^ 
mal  or  prior  character  the  rights 
and  privileges^  as  well  as  the  disa- 
bilities and  penalties  of  a  citizen  or 
suJkjeot  of  the  oountoy  in  whidi  the 
residence  is  establii^ied.  Jiohnaon 
V.  Tweniy-cne  Baks,  601 

1  Residence  alone,  wherever  it  may 
be,  is  the  source  and  foundation  of 
dcmicU,  and  ihwi  the  length  of  the 
residence  is  derived  the  evidence 
of  an  intention  to  renuun.  /&. 

3.  Residence  gives  national  diancter, 
independent  of  the  political  state  or 
condition  of  tbe  countnr  in  which  it 
is  established.  Whether  the  na- 
tive countiy,  or  tbe  adopted  coun- 
ti7i  be  at  war  or  peace^  is  immate- 


bemgetents^  and  bdfigaviti  i 
tiata.  n. 

4.  A  tempomy  eocesnioo,  citiwr  to 
the  place  ef  the  arigmal  dmkSi  or 
to  any  other,  win  not  be  denied  t(^ 
intonipt  tiie  residenoe;  Ike  time 
previous  to  the  ahssaoe  atlMl% 
to  that  sohaequent  and  CQMlitBtiDg 
aoootinualreodenee.  A 

6.  Where  the  intentien  as  to  resi- 
denoe baa  been  <^nly  Mand, 
tha^  however  short  the  rwdeoce 
may  have  been,  will  estaUUi  tbe 
domicil.  Ih. 

6.  The  chaffaoter  which  resdeDce 
given^  can  enly  be  divested  by  u 
actual  depaitore  fien  theooantrj 
in  whidh  it  »  cstahtinhfd,  or  at 
least  some  act  that  may  be  deemed 
an  actual  oommeDeement  tl  bis 
movement  from  it,  and  a  lesleiBxt 
to  regain  his  prior  damiaL      11 


REVEZinjS. 

6^  Goods  were  entered  by  cue  of  the 
daimantSr  and  the  oath  takes  by 
him  on  entry,  was  the  one  pre- 
scribed by  the  act  of  GoqKieB  to 
be  taken  in  cases  where  the  goods 
have  been  actuallypondiesed.  Af 
terwarde^  the  goods  weie  proeed- 
ed  against  under  aecHsn  U  of  tbe 
act  of  July  14th,  1832,  oa  tbe 
ground  that  the  padngee  ven 
made  up  with  intent  to  evade  and 
defraud  tiie  levenne.  Erideace 
that  the  claimants  were  not  ovneis 
of  the  goods  at  the  tuae  of  entrr, 
but  only  consignees,  and  tfaat  tbe 
real  owners  were  tbe  n»n«^"^ 
era  of  the  goode^  who  readed 
abroad,  was  held  irrelemt  and  la* 
admissibla  Dkikd  Stai»  y- f^ 
Caaea  of  Meruum,  ^ 

ROBBSBT. 

Robbery  on  the  high  seas  ispin^ 
But  to  constitute  the  oflence  tje 
taking  must  be  fetomous;  md  iw 
quo  ammo  may  be  inquiisd  v^ 
JkwiwH  V.  Seai^imi,  *^* 


J 
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1.  A  talTor  ifl  one  who,  withont  any 
p&rticQlftr  relation  to  a  vessel  in 
dtotreBs,  proflfere  nseftil  service,  and 
gives  it  as  a  volnnteer  adventurer, 
without  any  pra-existing  covenant 
that  connected  him  with  the  duty 
of  employing  himself  for  the  preser- 
vation of  the  vessel  The  Schooner 
Wave  V.  Hyer,  131 

2.  Salvage  is  not  allowed  in  cases 
where  it  would  hold  out  a  tempta- 
tion to  a  dereliction  of  duty;  and, 
therefore,  in  general,  seamen,  pilots 
and  passengers,  cannot  sustain  a 
claim  Ibr  salvage  for  the  ordinary 
assistance  they  may  have  aflTorded 
a  vessel  in  distress,  it  being  no 
more  than  their  duty ;  but  for  ex- 
traordinary exertions  beyond  their 
duty,  such  claim  has  been,  by  the 
general  maritime  law,  someUmes, 
&ough  very  rarely,  allowed  and 
admitted  with  extreme  caution.  Jb. 

3.  And  where  the  service  performed 
is  required  by  law  as  a  duty,  it  is  a 
rule  admitting  of  no  exception  that 
it  cannot  be  set  up  as  a  salvage  ser- 
vice, lb, 

4.  And,  therefore,  where  the  laws  of 
New  York  (adopted  by  Congress) 
make  it  a  part  of  the  oiflcial  duty  of 
pilots  to  assist  vessels  in  distress,  it 
was  held  that  they  were  not  enti- 
tled to  salvage  for  rendering  such 
assistance.  lb. 

6.  The  schooner  Wave,  in  leaving  the 
port  of  New  Yoric,  when  nearly  op- 
posite the  Quarantme  Ground, 
struck  a  cake  of  ice,  which  cut  a 
bole  in  the  bottom  of  the  vessel, 
and  when  near  Sandy  Hook  she 
was  water-logged  and  in  a  sinking 
condition,  and  with  great  difficulty 
kept  above  water.  She  flred  guns 
and  made  signals  for  a  pilo^  and 
afterwards  signals  of  distress.  The 
pilot-boat  Gazette,  being  about  two 
miles  distant,  and  coming  into  port, 
manned  and  owned  by  the  libel- 
lants,  who  were  all  pilots  of  the 
port,  made  for  the  Wave,  rendered 
her  all  the  assistance  in  their  pow- 
er, stopped  her  leak,  and  saved  her 
from  sinking  or  being  run  ashore. 
They  also  transferred  a  part  of  her 


cargo  to  the  ^pilot  boat  and  brought 
it  to  the  city,  and  one  of  them  re- 
mained on  board  the  Wave  until 
she  reached  the  city,  after  three 
days  of  troublesome  navigation. 
Held,  that  there  was  no  daim  for 
salvage.  lb. 

6.  Whether  the  towing  into  port  of  a 
vessel  exposed  to  the  perils  of  the 
sea  ititbout  a  rudder,  can  be  con* 
sidered  a  salvage  service,  will  de- 
pend upon  whether,  by  the  Ices  of 
her  rudder,  she  was  rendered  in- 
navigable, ift^)*  V,  The  Brig  IHdo^ 
243 

T.  Pilots  may  become  salvors;  but 
they  must  first  strictly  discharge 
their  duty  as  pilots;  and  the  dr- 
cumstances  under  which  they  may 
claim  to  be  considered  as  salvors, 
must  be  such  as  require  efforts, 
perils  to  be  encountered,  labor  or 
skill,  out  of  the  line  of  their  duty. 
I^  in  such  case,  they  act  under  an 
agreement  for  extra  compensation, 
they  are  tliereby  precluded  from 
claiming  as  for  salvage  service. 
Where,  however,  there  has  been 
extraordinary  personal  merit  or  ef- 
fort, or  unforeseen  exertion  and  haz- 
ard in  the  performance  of  the  ser- 
vice, they  are  not  absolutely  con- 
cluded by  such  agreement ;  but  a 
court  of  admiralty  may,  in  its  discre- 
tion, grant  them  an  extra  allow- 
ance, lb. 

8.  Salvage  is  demandable,  of  right,  up- 
on property  taken  from  pirates. 
But  to  entitle  a  party  to  salvage  in 
such  case,  the  taking  must  have 
been  lawful  and  meritorious.  Da- 
vison V.  Seed  shins,  324 

9.  Where  D.,  an  officer  of  the  United 
States,  without  the  direction  of  his 
government,  seized  property  at  the 
Falkland  Islands,  claimed  by  citi- 
zens of  the  United  States,  and 
which  it  was  alleged  had  been  pi- 
ratically taken  by  one  \'.,  who  pre- 
tended to  be  governor  of  the  Falk- 
land Islands  under  the  government 
of  Buenos  Ayres,  and  it  was  proved 
that  V .  was  not  acting  on  his  own 
authority  but  under  a  commission 
fh>m  the  government  of  Buenos 
Ayres,  it  was  held  that  the  seizure 
of  the  property  by  D.  being  unlaw- 


ss^ 
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Ibl,  a  claim  fiir  oilvtge  by  A.  ibr 
personal  senrioea  bertow€4  upon 
the  property  after  ii  was  delivered 
over  to  him  bj  D^  ooold  not  be 
sustained.  lb, 

10.  Salvage  is  an  allowanoe  for  sav- 
ing  a  siiip  or  goods  at  sea,  or  both, 
frwa  dangeiiBy  fire,  pirates  or  ene- 
mies.   Lm  v.  Ship  Alexander,  466 

11.  Whenever  a  vessel  in  the  chuge 
of  her  officers  is  exposed  to  immi- 
nent peril  on  the  high  seas,  and  is 
relieved  thercirom  by  otbersi  it 
presents  a  case  for  salvage^  even 
though  the  service  has  been  ren- 
dered by  pilots ;  and  to  entitle  to 
salvage,  there  need  not  have  been 
risk  of  life,  expenditure  of  money, 
or  tlie  application  of  any  extraor- 
dinary means,  but  jdaj  be  excLu- 
sively  acaseofskiU.  Jb, 

12.  A  shoal  running  out  into  the  sea^ 
which  is  not  an  entrance  to  a  bay, 
inlet,  river,  harbor  or  port^  though 
within  the  cruising  ground,  is  not 
pilot's  water,  unless  it  has  been 
made  so  by  law.  If  a  vessel  has 
been  run  aground  upon  such  shoal, 
and  is  in  danger  of  shipwreck,  and 
a  pilot  volunteers  to  extricate  her 
from  peril,  and  by  getting  her  into 
deep  water  places  her  in  safety, 
tlio  Bervioe  is  not  pilotage,  and  he 
is  entitled  to  salvage.  lb, 

13.  Pilots  cannot  be  salvors  for  any 
service  they  may  render  in  the  per- 
formance of  their  ordinary  duty. 
But  they  may  become  salvors  when 
they  render  services  not  in  the  line 
of  their  duty,  by  which  a  vessel  is 
relieved  from  danger,  threatening 
shipuTcck.  They  may  be  salvors 
even  after  the  relation  of  pilot  to 
a  particular  vessel  has  been  begun ; 
and  the  service,  without  reganl  to 
the  place  where  it  is  rendered,  will 
determine  whether  a  pilot  is  or  is 
not  a  salvor.  They  must)  however, 
in  all  cases,  before  they  can  be 
salvors,  go  to  the  extreme  point  of 
their  duty.  Jb. 

14.  A  pilot  in  a  proper  case  will  be 
entitled  to  salvage,  notwithstand- 
ing the  ordinance  from  which  he 
derives  his  commission  to  act  as 
pilot,  makes  it  his  duty  to  go  to 
vessels  in  distress.  lb. 


SBAMEZra  WAGBB. 

1.  Where  seamen  are  disefaaised  bj 
the  master  be£»e  tlie  ezpiniition  of 
the  time  apedfied  in  the  sUp|iB; 
artieles,*  rigbl  of  action  lor  their 
wages  aocroea  immediately,  tnd 
they  need  not  wait  until  the  exp- 
iation of  the  period  for  wliich  thef 
shipped.  The  Brig  Cadnnur.Mia- 
Ounoa,  239 

2.  The  entry  in  the  log-book,  in  or- 
der to  lay  the  finmdation for  afcr- 
feitnre  of  wage^  nader  the  aot  of 
Congress,  (L,  U.  &  VoL  11,117.). 
must  state  aobfltaatially  that  die  ab- 
sence was  without  leave.  Such 
entry  must  be  made  on  the  suoe 
day  the  nftamim  absented  binsdf ; 
and  it  can  take  eflbct  only  fimitiie 
day  when  made.  ^' 

3.  Although  seamen  who  have  ab- 
sented themselves^  come  on  boird 
again  within  the  forty-e^t  boon 
aUowed  tiiem  by  the  act,  (L  U.  & 
Vol  XI,  p.  117  ;)  yetif  theyre&se 

•  to  do  duty,  it  is  not  a  retura  within 
the  meaning  iA  the  acL  The  k- 
turn  in  order  to  save  a  fiirfeitareof 
wages,  must  have  been  unconditiQB- 
aJ,  and  a  return  to  du^  generaOj. 
/ft 

4.  In  the  United  States,  indepen- 
dentlyof  the  act  of  Oongrw^^ 
general  doctrine  of  the  marine  tow 
as  to  the  nature  and  effect  of  (Mo- 
tion has  been  uniformly  Teoogni«a ; 
and  is  un^onnly  held  to  incigtbe 
penalty  of  forfeiture  of  all  wagw 
antecedently  due.  ■';• 

5.  It  is  the  duty  of  the  coort  to 
watch  over  and  protect  the  rigte 
of  seamen;  and  although  th^ 
should  be  held  strictly  to  the  gre«« 
and  leading  objects  of  their  con- 
tracts, yet  when  minor  and  less  im- 
portant stipulations  are  ^^^ 
question,  it  ought  to  apply  to  ^ 
very  liberal  and  equitable  canaa* 
erations.  '' 

6.  If  the  master  of  a  vessel,  contniy 
to  his  instructions,  change  hia  voy- 
age, he  will  incur  a  forfeitore  of  fis 
wages.    i&?W»iwav.irwicfc^.  *?• 

•7.  Before  the  master  is  entitled  to  we 

payment  of  his  wages,  it  is  "JC^ 
bent  on  him  to  render  »«"  "^ 
satisfactory  account  of  the  moneys 
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reoMTed,  and  of  the  disbonements 
aad  dzpenditnres  of  the  ship  dur- 
ifig  the  voyageL  Ih, 

8.  Where  the  master  of  a  Tessel,  in 
violation  of  his  inntructions,  devi- 
ated  from  his  voyage,  but  the  char- 
ter party  for  the  deviation  was  en- 
tered into  through  the  agency  of 
the  correspondent  of  the  sliip-owner, 
and  evidence  as  to  miscondact  and 
negligence  on  the  part  of  the  mas- 
ter was  contradictoiy,  it  was  held 
that  he  bad  not  forfeited  his  wages ; 
but  as  the  master  had  rendered  no 
account  of  moneys  received  and 
paid  out  during  the  voyage,  a  de- 
cree of  the  District  Cocurt,  alk>wmg 
wages,  was  reversed  without  pre- 
judSse  and  without  costs ;  thereby 
giving  to  the  master  an  opportunity 
of  filing  another  libel,  «id  render- 
ing a  fuU  account  of  his  receipts 
and  expenditures.  Ih. 

9.  The  general  principle  of  the  mari- 
time law  is,  that  freight  is  the 
mother  of  wages,  and  if  no  freight 
be  earned,  no  wages  are  due.  The 
reason  of  this  rule  is,  that  if  mari- 
ners were  to  have  their  wages  in  all 
cases,  they  would  not  use  their 
endeavors  nor  hazard  their  lives  for 
the  safety  of  the  ship.  But  it  does 
not  apply  where  the  freight  is  lost 
by  the  fraud,  or  wrongful  act  of  the 
master.    Hemp -v.  Tucker ^  151 

10.  Without  any  express  stipulation 
to  that  effect,  the  seamen's  contract 
is  contingent  and  in  cases  of  wreck 
and  capture  their  wages  are  lost  on 
the  happening  of  the  peril;  and 
tliis  does  not  depend  on  the  physi- 
cal destruction  or  absolute  loss  of 
the  vessel,  for  she  may  afterwards 
be  got  ofi^  or  be  ^captured  or  re- 
stored. Ih. 

11.  And  in  respect  of  the  right  of 
wages,  there  is  no  distinction  be- 
tween a  vessel's  becoming  innavi- 
gable from  wreck,  and  being  ren- 
dered incapable  of  proceeding  on 
her  voyage  from  any  other  peril  of 
the  sea.  /6. 

12.  And  where,  in  the  course  of  a 
voyage,  a  vessel  receives  damage 
by  the  perils  of  the  sea^  to  an  ex- 
tent that  it  will  cost  more  than  one- 
half  her  value  to  repair  her,  and 
upon  a  regular  survey  and  proceed- 


ings, she  is  sold  and  abandoned  to 

the  underwriters,  the  contract  with 

the  seamen  for  wages  is  determined. 

Ih. 

13.  Where  aa  American  seaman 
shipped  at  itew  York,  on  a  voyage 
to  Liverpool,  and  back  to  the  Uni- 
ted States,  and  on  her  return  voy- 
1^  the  vessel,  in  consequence  of  a 
leak,  put  into  Cork  to  repair,  where 
upon  a  regular  survey  it  was  found 
that  it  would  cost  five-sixths  of  her 
value  to  repair  her,  and  the  survey- 
ors advised  a  sale,  and  she  was  ae- ' 
oordingly  sold  and  abandoned  to 
the  underwriters ;  it  was  held,  that 
the  seaman  was  not  entitled  to  re- 
cover the  two  months'  wages  al- 
lowed by  the  act  of  Congress  to 
American  seamen  discharged 
abroad.  Aliter,  had  she  been  un- 
seawortiiy  at  the  commencement 
of  the  voyage.  Ih. 

14.  The  puni^ment  of  seamen  by  the 
master,  and  continuing  them  in  his 
employ  after  absence  without  leave, 
is  a  waiver  of  all  claim  to  forfeiture 
of  wages.  Sh^  Eikmbeth  y.  Bickers, 
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15.  By  the  terms  of  the  act  of  Congress 
of  July  20th,  1790,  (L.  U.  S.,  VoL 
U,  p.  119,)  and  according  to  the 
rules  of  construing  penal  statutes, 
before  the  master  can  be  made  lia- 
ble to  the  penalty  of  paymg  extra 
wages,  the  crew  must  both  have 
been  put  on  short  allowance,  and 
the  vessel  not  have  been  provided 
as  the  act  requhes.  Ih. 

16.  In  order  to  subject  the  master  or 
owner  of  the  vessel  to  the  payment 
of  extra  wages  for  short  allowance, 
some  order  or  command  to  that  ef- 
fect must  have  been  given,  or  there 
must  have  been  some  gross  neg}i- 
genoe  in  the  master ;  an  accidental 
or  unintentional  deficiency  would 
not  subject  him  to  the  penalty.  Ih. 

17.  QwBre.  Whether  forfeiture  of 
wages  for  desertion,  can  be  incurred 
by  seamen,  at  the  port  of  discharge 
where  the  voyage  for  which  they 
shipped  terminates.  Ih, 


SBOURITT. 
An  assignment  of  property  given  to 


ISTBBX. 


oeption  of  the  vojage.  The  ToeBel 
becomes  tainted  with  the  offence 
wherever  she  may  go,  or  into  what- 
OTor  hands  she  may  fiiU,  and  the 
foTfoitore  attaches  upon  all  inter-, 
ests  concerned.  Jb, 

21.  But  a  bona  fide  sale  of  a  vessel)  to 
be  delivered  at  any  given  place  on 
the  coast  of  Africa,  nnconnected 
with  the  ulterior  employment  of 

f    the  vesseli  and  not  in  aid  of  an  em- 
ployment in  the  transportation  of 
slaves,  would  not  subject  her  to  for- 
feiture within  the  act  of  Congress. 
Jh. 

22.  Where  a  voyage  to  the  coast  of 
Africa  is  commenced  and  prose- 
cuted under  strongly  suspicious  cir- 
cumstances, acoompanied  with 
preparations  and  a  cargo  taken, 
such  as  are  usually  employed  in 
voyages  in  the  slave  trade,  it  is  in- 
cumbent on  the  claimant  to  explain 
and  remove  such  suspicious  ciroom- 
stances  by  dear,  explicit  and  nne- 
quivocal  proo&.  lb. 


SLAVERT. 

1.  One  held  in  slavery  abroad,  and 
who  becomes  free  by  being  brought 
into  the  United  States,  in  violation 
of  the  acts  of  Congress,  and  after- 
wards remains  in  the  service  of  his 
previous  owner,  canuot  recover  a 
compensation  for  such  service  upon 
an  implied  promise,  but  only  upon 
an  express  promise  to  pay.  Our- 
ranee  v.  Mc  Queen,  109 

2.  But  if  under  an  agreement  to  pur- 
chase his  freedom  after  his  arrival 
in  tliis  country,  he  has  paid  money 
to  his  previous  owner  for  that  pur- 
pose, be  may  recover  back  such 
money  as  having  been  paid  witliout 
consideration.  lb. 

3.  The  plaintiff,  when  brought  into 
■   this  country,  waa  eleven  years  of 

age,  and  remained  in  the  service  of 
'     his  previous  owner,  the  defendant, 

until  he  was years  of  age ; 

at  the  age  of  twenty-live  he  made 
an  agreement  to  purchase  his  free- 
dom, and  paid  three  hundred  and 
twenty-five    dollars    towards    it 


Hdd,  thai  be  oooM  raeover  back 
the  money,  but  not  for  his  aernoes 
rendered  after  he  was  tventjr'Oie 
years  of  age.  lb. 

i.  But  held,  that  as  this  wtB  an 
equitable  action,  and  as  the  monejr 
was  paid  by  the  plaintiff  and  re- 
ceived by  the  defendant,  under  the 
unpression  and  belief  that  the  de- 
fendant had  a  right  to  daimtho 
I^ntiff  as  her  slave,  the  latter 
ought  not  to  recover  interest  kt 
the  money  he  had  paid.  Ih. 

&  The  sum  rooovered  being  imder 
five  hundred  dollars^  costs  allowed 

•  to  neither  party.  Jb. 


SLAVE  TBADK 

1.  An  American  vessel,  on  her  out- 
ward voyage  to  the  coast  of  Afiiea, 
for  the  purpose  of  taking  on  board 
a  cargo  ot'  slaves,  is,  befixe  vij 
slaves  are  received  on  board,  "em- 
ployed or  made  use  of)"  within  tbe 
act  of  Congress  of  May  10th,  m, 
''in  the  transportation  or  canyiiig 
of  slaves  from  one  foreign  coontiT 
or  place  to  another."  UniiedSiatss 
V.  Catharine^  121 

2.  To  be  employed  m  anythbg, 
means  not  only  the  act  of  doing  it, 
but  also  to  be  engaged  to  do  it,  to 
be  under  contract  or  orders  to  do 
it  Jb. 

3.  And  if  the  outward  voyage  onder 
the  American  character  and  ovoer- 
ship  be  planned  and  undertaken 
with  a  view  and  under  an  arrange- 
ment that  the  ownership  and  na- 
tional character  are  to  be  changed 
on  the  arrival  of  the  vessel  on  the 
ooaat  of  Africa,  and  that  she  is  then 
to  be  employed  in  the  transporta- 
tion o{  slaves,  she  comes  deariy 
within  the  misehief  and  within  tiie 
true  intent  and  meaning  of  the  act 
ofCongresa  /^ 

4.  And,  in  such  case,  the  confiscation 
is  not  limited  to  the  American  in- 
terest held  in  the  vessel  at  the  time 
she  is  engaged  in  the  actual  trans- 
portation of  slaves.  It  is  not  the 
true  constraotion  of  the  act  that  the 
whole  adventure  must  be  perform- 
ed whilst  the  vessel  retains  het 
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▲itterieaa  character  and  ownership. 
ThB  penalty  is  incurred  and  the 
Ibrfeiture  attaches  ftom  the  very 
inception  of  the  voyage.  The  ves* 
sel  becomes  tainted  with  the  offence 
wherever  she  may  go,  or  into  what- 
ever hands  she  may  fall,  and  the 
forfeitore  attaches  upon  all  Interests 
concerned.  lb. 

5.  Bat  a  bona  fide  sale  of  a  vessel,  to 
be  delivered  at  any  given  plnoe  on 
the  coast  of  Africa,  unconnected 
with  the  nlterior  employment  of 
the  vessel,  and  not  in  aid  of  an  em- 
ployment in  the  transportation  of 
slaves,  would  not  snloject  her  to 
forfeiture  within  the  act  of  Congress. 

lb. 

6.  Where*  a  voyage  to  the  coast  of 
Africa  is  commenced  and  prose- 
onted  under  strongly  suspicious  cir- 
omnstances,  accompanied  witii 
preparations  and  a  caigo  taken, 
such  as  are  usually  employed  in 
voyages  in  the  slave  trade,  it  is  in- 
cumbent on  the  claimant  to  oxphun 
and  remove  such  suspicious  circum- 
stances by  clear,  explicit  and  une- 
quivocal proofi).  lb. 


SPECIFIC  PERFORMANCE. 

1.  On  a  bill  for  specific  performance, 
the  rale  of  courts  of  equity  is,  that 
the  agreement  should  be  certain, 
fair  and  just  in  all  its  parts,  and 
that  all  the  material  parts  should 
be  known  to  both  parties ;  and  if 
any  of  these  ingredients  be  want- 
ing in  the  case,  a  decree  will  be  re- 
fiiaad.    Bowenr.  WtUers,  '    1 

2.  To  contract  of  which  specific  per- 
Cbnnance  ia  sought,  ought  not  only 
to  be  proved,  but  the  terms  of  it 
should  be  so  precise  that  neither 
party  could  reasonably  misunder- 
stand them ;  and  if  it  be  vague  or 
uncertain,  a  court  of  equity  will  not 
exerdse  its  extraordinary  jurisdio- 
tioQ  to  enforce  it,  but  leave  the 
party  to  his  legal  remedy.         lb. 

3.  Nor  will  it  compel  a  specific  per- 
formance where  the  contract  is  a 
liard  or  unreasonable  bargain,  or 
where  there  has  been  any  sort  of 
surprise  which  renders  it  unfiur  to 
call  for  an  execution  of  it.  lb. 


4.  There  is  a  very  important  distinc- 
tion runnhig  through  the  cases  be- 
tween ordering  a  contract  to  be  re- 
scinded and  decreeing  a  spedflc 
performance;  and  the  latter  kind 
of  relief  is  often  denied  even  where 
the  drcumstances  are  not  suffi- 
ciently strong  to  induce  the  court 
to  require  the  contract  t^be  given 
up.  Ib» 

6.  Although  a  party  contracting 
through  an  agent,  being  ignorant 
of  facts  with  which  his  agent  was 
acquainted,  may  yet  have  bound 
himself  at  law,  it  does  not  follow 
that  a  specific  performance  would 
bo  decreed  if  there  was  clearly  such 
a  mistake  or  misapprehension  as  to 
the  subject-matter  of  the  contract 
as  to  render  it  unjust  or  inequitable 
to  enforce  it  lb, 

27.  The  fact  that  tiie  subject-matter 
of  a  contract  sought  to  be  en- 
forced is  a  patent-right,  doei  not 
pe}-  se  give  the  courts  of  the  United 
States  jurisdiction ;  and  a  bill  filed 
for  the  spedflc  performance  of  such 
a  contract,  must  contain  averments 
to  show  that  the  court  has  jurisdic- 
tion.   Burry,  Or«gory,  426 


STATE  COURTS. 
Jitrisdieiion  of. 

1.  The  act  of  Congress  of  August  2, 
181.%  (L.  U.  S.  Vol  II,  p.  611,) 
giving  to  the  State  courts  jurisdic- 
tion in  certain  specified  oases  of 
penalties,  incurred  under  the  laws 
of  the  United  States,  must  be  con- 
sidered pro  taaUo  a  repeal  of  the  Ju- 
diciary Act  of  1789,  whereby  ex- 
clusive original  cognizance  of  the 
same  was  given  to  the  District 
Courts.    Steams  ads.  Unilod  Statea^ 

800 

2.  The  State  courts  may  exercise 
jurisdiction  in  all  cases  authorized 
by  the  laws  of  the  State,  and  not 
prohibited  by  the  exclusive  juris- 
diction of  the  federal  courts.  Con- 
gress may  revoke  and  extinguish 
the  concurrent  jurisdiction  of  the 
State  tribunals  in  every  case  in 
which  the  subject-matter  con  con- 
stitutionally be  made  cognizable  in 
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tb» federal coart&  But wHboataa 
expresB  prtmskm  to  the  oontnoy, 
the  State  courts  will  retain  a  oon- 
current  jurisdiction  in  all  caaes 
where  they  had  juriadiction  origin- 
ally over  the  subject-matter.  It  is, 
however,  optional  with  the  State 
courts  to  exercise  such  jurisdiction 
or  DotA  Jb. 

3.  The  State  courts  are  not  inferior 
tribunals  in  the  eei»e  of  the  consti- 
tution. Congress  cannot,  therefore, 
compel  them  to  entertain  jurisdic- 
tion in  any  case ;  but  leaves  them 
to  consult  their  own  duty  from  their 
own  State  authority  and  organiza- 
tion, lb, 

4u  The  jurisdiction  of  the  State  courts 
over  federal  causes  is  confined  to 
civil  actions  for  civil  demands,  or 
to  enforce  penal  statutes.  They 
have  no  criminal  jurisdiction  over 
offences  exdusively  existing  as  of- 
fences against  the  United  Stotes. 
lb. 


STATE  LAW. 

L  The  United  Stotes  are  a  body  cor- 
porate, having  capacity  to  contract 
and  to  take  and  hold  property,  and 
in  this  respect  stand  upon  the  same 
footing  with  other  corporate  bodies ; 
and  if  they  prosecute  tiieir  suits  in 
the  State  courts  and  avail  them- 
selves of  the  State  laws,  sudti  State 
process  as  they  use  for  the  purpose 
of  enforcing  tii^r  rights,  must  be 
subject  to  !^  State  law.  Sleama 
ads.  United  SUOta,  300 

%  Where,  therefore,  one  committed 
to  prison  upon  a  judgment  recov- 
ered against  him  as  bail,  in  a  suit 
fi>r  a  penalty,  under  the  act  of 
OoDg^esB  of  August  2,  1813, 
brought  in  a  State  court,  was  dia- 
eharged  from  imprisonment  under 
a  law  of  (he  Stale^  and  the  defend- 
ant plead  such  ^acbaige  in  bar  of 
an  action  of  debt  brought  by  the 
United  States  on  tiie  bond  given 
for  the  jail  liberties,  it  was  held 
that  the  plea  was  good,  and  a  judg^ 
ment  rendeied  upon  a  demoiver  to 
the  plea  was  reversed.  lb, 

3.  A  State  law  cannot  take  away 
rights  aad  privileges  sscured  by  ttie 


ConstitatkmaBdlcwBofliie  Uiuied 
Statea  UwUed  SiaiaY,BedSti^ 
578 
4.  The  reference  act  of  New  Toik  is 
not  at  variance  with  the  GomtitQ- 
tion  of  that  State.  Ih. 


STATUTE  OP  LimTATIONa 

L  The  Statute  of  Limitations  apper- 
tains only  to  the  remedy,  and  is  a 
part  of  this  lex  fori;  and  the  oooru 
of  the  United  States  alwsys  applj 
the  Statute  of  lioEiitadoDB  of  tte 
.  State  where  the  court  aits^  nd 
adopt  the  same  rules  m  regard  to  it 
as  prevail  in  the  courts  of  the  State. 
NicoOs  ads.  RoQen,  m 

2.  Held,  that  an  action  hrougfat  in 
New  York  on  an  atteeted  promis- 
sory note  made  in  MasBachasetta, 
was  barred  by  the  Statute  of  limits 
ations  of  tiie  former,  althougli  it 
would  not  have  been  by  that  of  tfae 
latter  State.  /i 


STATUTE& 

1.  An  indictment  for  an  offence  crea* 
ted  by  statute,  charging  the  same 
to  have  been  committed  '^inooB- 
tempt  of  the  laws  of  the  United 
Stotes  of  America,"  without  lefer- 
ring  to  the  statute^  is  had.  IMA 
SUOeB  V.  Andreufs, '  451 

2.  Statutes  ought  not  to  havetn* 
trospective  effect  As  a  geneial 
role,  when  no  time  is  fixed,  tbey 
take  effect  from  date.  Thef  m- 
nbt,  by  any  fiction  or  rdstioo,  hare 
any  eifect  before  they  are  aotoallf 
passed.  Warren  Marf.  09.y.»»a 
In»,Co^  Wl 

3.  Where,  therefore^  the  lav  under 
which  a  suit  was  brooch  ou  •  pol' 
ioy  of  insuraace^  was  paaKd  in 
March,  1835;  the  kMS  lor  uticli 
judgment  was  obtained  oocoired  in 
JanuAiy,  1834 ;  the  poliqy  exjared 
in  October  of  the  same  year,  aad 
the  suit  was  oommenoed  is  ApnJ, 
1835;  it  was  held,  that  the  law  m 
ite  applioation  to  tiie  proeeedisga 
and  judgment  was  retraapMit*'^ 
and  therefore  a  nnUity.  i^ 


INDEX. 


Mt 


Oongtrudiion  of, 

4  Upon  the  oonstniction  of  the  fol^ 
lowing  act  of  Oongreea,  viz. :  "  Be 
it  enacted,  &a,  that  there  be  paid 
after  the  first  day  of  March,  one 
Uiouaand  eight  hundred  and  twen- 
ty-three, out  of  any  moneys  in  the 
treflfliuy  not  otherwise  appropriat- 
ed, to  Ebenezer  Stevens  and  Aus- 
tin L.  Sands,  representatives  of 
Richardson  Sands,  deceased,  to 
Robert  Morris,  surviving  assignee 
under  the  late  United  States  law 
of  bankruptcy,  of  Comfort  Sands, 
or  to  whomsoever  shall  appear  to 
the  Comptroller  of  the  Treasury  to 
be  entitled  to  his  share,  and  to 
Joshua  Sands,  the  sum  of  twenty- 
two  thousand  nine  hundred  and 
seventy-eiight  dollars,  in  full  satis- 
faction of  their  daim  upon  the 
United  States,  under  an  award  of 
referees  in  favor  of  them  and  oth- 
ers, dated  at  New  York,  on  the 
twenty-fifth  of  October,  one  thou- 
sand seven  hundred  and  eighty- 
seven,  and  the  contracts  therein  re- 
ferred to,  one-third  part  of  which 
sum  is  to  be  paid  to  each  of  the 
said  Richardson,  Comfort  and  Josh- 
ua Sands,  or  to  their  legal  repre- 
sentatives as  above  mentioned. 
Provided,  that  before  such  payment 
eadi  of  the  said  parties  shall  relin- 
quish to  the  United  States  all  fur- 
ther claim  agahist  them  on  account 
of  said  awaid,  and  the  severol  con- 
tracts upon  which  that  award  was 
founded."  It  was  held,  that  Com- 
fort Sands  could  not  be  entitled  in 
his  own  right  to  any  part  of  the 
money  mentioned  in  the  act ;  and 
temh^  as  there  was  nothing  to  pre- 
vent a  suit's  being  maintuned  in 
the  name  of  any  one  who  was  le- 
gally entitled,  it  was  unnecessary 
to  use  his  name  to  enforce  the 
rij^ts  of  others.  Sanday.  DdiffieUL^ 
409 

6.  The  ftindamental  rule  in  oonstru- 
ing  Mattttes,  is  to  ascertain  the  in- 
tention of  the  LeigidatuieL  It  is 
only  in  statutes  of  doabtfol  mean- 
ing that  courts  are  authorized  to 
indulge  oo^jeetures  as  to  the  inten- 
tion of  the  Legislatoro,  or  to  look  to 
consequences  in  the  construction  of 


a  law.  When  the  meaning  is 
plain,  the  act  must  be  carried  into 
effect,  or  courts  would  be  assuming 
-legislative  authority.  OQden  v. 
Strong,  6«4 

6.  In  the  construction  of  a  statute, 
every  part  of  it  must  be  viewed  in 
connection  with  the  whole,  so  as  to 
make  all  the  parts  har||onize  if 
practicable,  and  give  a  sensible  and 
intelligible  Aect  to  each;  nor' 
should  it  be  presumed  that  the 
Legislature  meant  that  any  part  of 
the  statute  should  be  without 
meaning,  or  without  force  and  ef- 
fect lb. 

7.  The  doctrine  held  by  English  writ- 
ers that  the  title  of  an  act  is  no 
part  of  it,  because  added  by  the 
clerk,  does  not  apply  in  the  United 
States,  where  the  Legislature 
makes  the  title.  But  even  though 
the  title  may  not,  strictly  speaking, 
be  a  part  of  the  act,  yet  it  may 
serve  in  doubtful  cases  to  explain 
and  show  the  general  purport  of 
the  act,  and  the  inducement  which 
led  to  its  enactment  Ih, 

8.  Where,  therefore,  the  title  of  an 
act  of  Congress,  directing  moneys 
to  be^  paid  out  of  the  treasury  to  a 
widow  and  her  children,  was  enti- 
tled *'  An  Act  for  the  reUef  of  the 
widow  and  children  of  B.  W.  H.," 
and  there  was  nothing  in  the  act 
from  which  a  trust  could  £Edrly  be 
raised,  nor  any  intimation  that  the 
appropriation  was  intended  for  any 
other  than  their  own  private  bene- 
fitt  it  was  held  that  the  moneys 
must  be  considered  as  given  to  the 
widow  and  children  in  their  ovn 
right,  and  not  as  assets  to  go  to  the 
creditors  of  B.  W.  H.  Ih. 

9.  If  a  statute  admit  of  a  oonstrac^ 
.tion  which  will  give  effidct  and  op- 
eration to  every  par^  it  ought 
never  to  be  so  oonstnied  aa  to 
draw  after  it  unaeoeflsary  and  su- 
perfluous provisiona.  Jb. 

Of  iha  CTtttM  States. 

10.  The  22d8aotioii  of  the  Crimes  Act 
of  Maixsh  3,  1826,  (7  L.  U.  a  401,) 
providing  for  the  punishment  of  aa* 
saults  with  dangerous  weapons, 
contemplates  a  misdemeanor  and 
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not  a  felony ;  and  in  an  indictment 
tinder  the  act  for  such  an  offenco, 
it  IB  not  necesaarjr  to  chai^ge  tliat 
the  assault  was  committed  feloni- 
ously, or  with  intent  to  perpetrate 
a  felony.  ITnit^  States  v.  Oalla* 
gher^  447 

Of  New  York. 

11.  The  7th  section<f  theactof  New 
York,  of  the  19th  of  ApriJ,  1787, 
cUrects  that  the  execution- shall,  in 
tiie  first  place,  command  the  sheriff 
to  take  the  goods  and  chattels  of 
the  defendant;  and  if  sufficient 
cannot  be  found,  then  to  make  the 
debt  and  damages  out  of  the  kinds 
and  tenements  whereof  the  de- 
fendant was  seized  on  the  day 
when  such  hinds  became  liable  to 
such  debt,  which  is  the  day  on 
whifdi  the  judgment  was  docket- 
ed; and  this  is  its  effect  which 
Congress  adopted  by  the  Process 
Acts  of  1789,  1792.  Kiming  v. 
Bayard,  251 

12.  The  declaration  in  the  act  of  New 
York,  of  March  19th,  1787,  that  no 
Judgment  shall  a^ect  land  but  upon 
the  filing  of  the  roll  and  docketing 
the  judgment,  necessarily  implies 
that  upon  that  being  done  it  shall 
affect  the  lands,  and  is  equivalent 
to  aajring  it  shall  then  become  a 
Uea  lb, 

13.  The  act  of  New  York  of  1824,  im- 
posing penalties  for  neglecting  to 
report  passengers  brought  from  foi^ 
eign  countries  into  the  port  of  New 
York,  contemplates  two  distinct 
offences :  the  one  where  the  vessel 
oomes  duectly  flrom  the  foreign 
country  to  New  York,  or  circuit- 
ously,  having  touched  at  some  other 
port  in  the  United  States;  the 
other,  where  the  passengers  have 
been  landed  at  some  other  place, 
or  pot  on  board  some  other  vessel, 
with  the  intention  of  proceeding  to 
the  city  of  New  York ;  and  a  count 
embracing  the  whole  of  the  first 
branch  of  the  act  is  not  in  the  al- 
ternative. MUne  ads.  The  Mayor, 
Ac,  of  New  York,  429 

14.  The  foregoing  law  is  not  unconsti- 
tutional it  relates  to  the  internal 
police  of  the  State^  and  is^  there- 


fore, .propeily  witUn  the  seopo  of 
State  legislation.  Neither  does  it 
conflict  with  any  existing  act  of 
Congress.  /& 

16.  The  act  of  New  Yoik  of  1188,  de- 
claring that  after  the  year  ISOO  no 
action  for  the  reooveiy  of  iaods 
shall  be  maintained  unless  oo  a 
seizin  or  possession  within  tveofy' 
five  years  next  before  such  actioQ 
is  brought)  is  valid  even  if  applied 
to  a  seizin  existing  at  the  time  the 
law  was  passed,  and  in  such  case, 
where  the  demandant  counted  on 
the  seizin  of  his  ancestor  witiBD 
sixty  years  then  last  past,  it  was 
held  that  the  count  was  bad. 
Bockee  v.  Orotfby,  i22 


SUBBTIES.. 

1.  The  defendant  gave  a  bond  as 
surety  for  a  postmaster,  conditiooed 
for  the  fSuthM  discharge  of  his  do- 
ties,  and  that  he  should  pay  over 
all  moneys  which  should  come  to 
his  hands  for  postages  to  the  Post* 
masteivGteneraL  Afterwarda,  the 
postmaster  continuing  in  oflScft 
another  bond,  with  dlffereatsuie 
ties,  was  taken  with  the  same  con- 
dition. At  the  tune  of  the  taking 
of  the  second  bond,  a  balance  wm 
due  from  the  poatnuister  for  port' 
ages;  but  payments  were  sahK- 
quently  made  by  ffini,  and  credited 
in  his  general  account^  suffidentto 
extinguish  it.  In  an  action  against 
the  sureties  on  the  first  bond  for 
postages  not  paid  over,  it  was  held 
that  their  liability  did  not  cease 
upon  the  giving  of  the  second  ba^ 
for  defaults  thereafter  incurred. 
That  the  second  bond  was  not » 
substitute  for  or  extinguishmeiit  or 
the  first,  but  additional  secun^; 
and  that  equity  would  consiaertlie 
two  sets  of  sureties  as  jointly «: 
sponsible  for  defaults  oocumng  tf- 
ter  the  giving  of  the  second  boni 
Fbetnuuter-General  v.  J^«««^j JJj 

2.  Acts  of  Congress  had  beenpjaw 
subsequently  to  the  giving  oHM 
bond  increasing  the  rates  of  po»* 
age,  and,  consequently,  the  r^p<«^ 
8tt)mtyofthesureUe8.  Butitww 
held,  that  as  the  undertaking  of  iw 
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mreties  was  gtoeral  that  all  post- 
ages should  be  paid  over,  aixd  re- 
ferred to  no  partioolar  act  ex'plain- 
ing  or  ilmiting  the  rate  of  postage, 
and  was  not  taken  under  any  law 
defining  its  extent  and  operation, 
the  sureties  were  not  discharged. 
It  would  have  been  otherwise  had 
the  acts  of  Congress  enlarged  the  3. 
powers  of  the  postmaster,  or  super- 
added any  new  duties  whereby  he 
was  made  the  receiver  of  other 
moneys  than  for  postages.  Ih. 
3.  Where  a  mortgage  is  given  solely 
for  the  purpose  of  indemnifying  the 
mortgagee  against  a  bond  executed 
by  him  as  surety,  a  Court  of  Chan- 
ceiy  will  Qonbider  such  oollatoral 
security  as  a  trust  created  for  the 
better  protection  of  the  debt,  and 
will  see  that  it  is  applied  to  the 
purpose  intended.  Burroughs  v.  1. 
Tha  United  States,  569 


ners,  but  must  be  deemed  tenants 
in  common,  each  one  having  a  right 
over  his  separate  share,  according 
to  the  rules  of  law  applicable  to 
such  an  interest  in  chattels,  and 
not  to  be  governed  by  the  law  of 
partnership.  Be  Wolf  y.  Jlowland, 
366 
Held,  fbrther,  that  A.  and  B.,  so 
far  as  related  to  the  interest  or  share 
of  D.,  must  be  considered  his  agents 
or  factors,  and  that  they  had  a  right 
to  retain  out  of  his  share  of  the  pro- 
ceeds of  the  adventure,  for  their 
advances  and  disburemeuts  in  his 
behal£  lb. 

TESTATOR. 


TENANTS  IN  COMMON. 

1.  The  owners  of  a  vessel  are  tenants 

in  oommon,  each  having  a  distinct,  2. 
though  an  undivided  interest.  They 
are  not  considered  as  partners,  un- 
less some  special  agreement  has 
been  entered  into  constituting  them 
such.  The  general  principle  by 
which  their  rights  is  to  be  govern- 
ed, is,  that  a  majooty  in  amount  of 
interest^  have  a  right  to  govern  and 
control  the  employment  of  the  ves-  3, 
Bel,  and  give  directions  as  to  her 
repairs  and  supplies,  and  all  mat- 
ters relating  to  such  employment. 
Sevens  V.  Leivis^  202 

2.  Where  A.  and  B.  purchased  the 
ship  S.  and  her  cargo,  on  account 
of  themselves,  and  C.  and  D.,  in 
equal  third  parts,  and  it  was  agreed 
between  the  parties  that  0.  should 
go  as  master  and  supercargo,  the 
outward  cargo  to  be  consigned  to 

C  and  A.  and  B.  made  all  the  ad-  4. 
▼anoes  both  forsliip  and  cargo,  and 
were  constituted  the  agents  and 
fiictors  in  New  York  for  the  several 
parties,  and  the  return  cargo  was 
to  be  consigned  to  them  for  sale  on 
aooount  of  the  concern;  held,  that 
the  parties  interested  in  this  adven- 
ture could  not  be  considered  part- 

VoL.  11.  53 


IfUmtionof, 

In  the  construction  of  a  will,  the 
intention  of  the  testator,  when  it 
can  be  satis&ctorily  discovered,  is 
to  be  carried  mto  effect  when  it  can 
be  done  consistently  with  the  rulea 
of  law.  Jackson  ex  dem.  Kip  ▼. 
Kip,  366 

The  intention  of  the  testator  is  to 
be  collected  from  the  whole  will 
and  not  from  detached  parts;  and 
effect  must  be  given  to  all  the 
words  in  the  will  without  rejectLog 
or  controlling  any  of  them,  if  it  can 
be  done  by  a  reasonable  constroo* 
tion  not  inoonsistent  with  the  man- 
ifest  intent  of  the  testator.         lb. 

When  any  technical  words  are 
used  in  a  will,  the  meaning  of  which 
has  been  settled  by  usage  and  sanc- 
tioned by  judicial  decisions,  they 
are  presumed  to  be  used  in  the 
sense  the  law  has  appropriated  to 
them,  and  must  have  their  techni- 
cal effect^  unless  a  contrary  inten- 
tion is  manifest  When,  however, 
such  intention  is  plain,  it  will  con- 
trol the  legal  operation  of  words, 
however  technicaL  Xb, 

When  there  is  a  lapsed  devise,  for 
the  want  of  a  devisee  answering 
the  description  in  the  will,  or  when 
there  is  an  irreconcilable  repugnan- 
cy or  uncertainty  in  the  disposition 
made  by  the  testator,  so  tliat  his  real 
intention  cannot  be  ascertained, 
the  estate  will  descend  to  the  heir- 
at-law.  Jb, 
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&  But  a  devise  is  never  construed 
absolutely  void  for  uncertainty,  ex- 
cept from  necessity.  If  there  is  a 
possibility  to  reduce  it  to  certainty, 
the  devise  is  held  good,  so  that  the 
intention  of  the  testator  may  be 
carried  into  effect  lb. 

6.  The  word  or  may  be  read  and 
when  it  becomes  necessary  for  the 
purpose  of  carrying  into  effect  the 
dear  and  obvious  intention  of  the 
testator.  lb. 

1.  The  testator  devised  his  estate,  real 
and  personal,  to  his  two  sons  and 
three  daughters,  their  heirs  and  as- 
signs forever,  share  and  share  alike, 
as  tenants  in  common,  and  in  case 
any  of  his  daughters  died  without 
leaving  lawful  issue  of  their  bodies, 
the  share  of  such  daughter  was  to 
belong  to  his  surviving  children  in . 
fee  simple.  One  of  the  daughters 
having  died  m  the  lifetime  of  the 
testator,  he  made  a  codicil  to  bis 
will  by  which  he  devised  in  fee  to 
bis  grand-daughter,  the  only  child 
of  his  deceased  daughter,  the  part, 
share  and  proportion  of  his  estate 
which  he  had  devised  to  her  moth- 
er, and  then  added:  *^But  in  case 
my  said  grand-daughter  should  die 
without  lawful  issue  of  her  body 
then  living,  then  and  in  such  case  I 
pve,  devise  and  bequeath  the  part, 
share  and  proportion  of  my  estate 
hereinbefore  devised  to  her,  to  and 
among  my  surviving  children  or  (hsir 
JawfulrepresentativeSjShare  and  share 
alike,^  Held,  that  this  was  a  good 
executory  devise,  dependmg  upon 
the  contingency  of  the  grand-daugh- 
ter dying  without  lawfhl  issue  at 
the  time  of  her  death,  and  that  this 
event  having  occurreid,  the  execu- 
tory devise  took  effect;  that  the 
executory  devisees  named  and  in- 
tended, were  such  of  his  children 
as  should  be  then  living,  and  the 
children  of  such  as  should  be  dead ; 
and  that  all  the  children  of  the  tes- 
tator having  died  without  leaving 
issue,  except  the  oldest  son.  the 
ckUdren  of  the  latter  became  tlio 
ezecatory  devisees,  share  and  share 
alike  as  tenants  in  common.      Jb, 


"  TITLE. 

In  ejectment,  in  order  to  make  per- 
sons lessors  in  the  action,  an  inter- 
est or  subsisting  title  in  the  inem- 
ises  need  not  be  shown.  It  is 
sufficient  that  the  circumstances  of 
the  plaintiff's  case  require  that  they 
should  be  made  lessors.  Jaeksim 
ex  dem.  Foukr^  440 


TREATY. 

1.  The  term  validity,  applied  to  trea- 
ties, admits  of  two  descriptioD%  1l^ 
eessary  and  voluntary.  By  neoeasa- 
ly  validity  is  meant  that  vrfaidi 
results  from  the  treaty's  having 
been  made  by  persons  authoraed 
by,  and  for  purposes  consistent  with 
the  constitution.  By  voluntary  va- 
lidity is  meant  that  validity  iriiidi 
a  treaty,  become  voidable  by  reasooi 
of  violation,  afterwards  continues  to 
retain  by  the  silent  volition  and  ac- 
quiescence of  the  nation.  It  is 
called  voluntary  because  it  entirely 
depends  on  the  will  of  the  nation, 
either  to  let  it  continue  to  opente, 
or   to  annul   and    extingui^  it 

,  Jones  Y.  Waiker^  6^ 

2.  The  principles  which  govern  and 
decide  the  necessary  validity  of  a 
treaty  are  of  a  judicial  nature ; 
while  those  on  which  its  vohmtaiy 
validity  depends  are  of  a  politiGsI 
nature.  Jb. 

3.  The  power  given  to  the  judiciary 
to  decide  on  the  validity  of  treaties, 
is  restricted  to  their  neceasarf  va- 
lidity. Jb. 

4.  As  every  law  derives  itsobligaition 
from  the  will  of  those  who  had  an- 
thority  to  enact  it;  so  every  treaty 
derives  its  obligation  from  the  wffl 
of  those  who  had  authoritf  to  can- 
elude  it  /&. 

6.  When  the  department  aothorixed 
to  annul  a  voidable  treaty,  riiall 
deem  it  most  conducive  to  tiie  na- 
tional interest  that  it  should  loDger 
contmuo  to  be  obeyed  and  observed, 
no  right  can  be  incident  to  the  ju- 
diciary to  declare  it  void.  Jb. 

6.  It  is  a  maxim  in  the  interpratatiaa 
of  treaties,  that  if  he  who  can  and 
ought  to  have  explained 
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clearly  and  plainly,  has  not  done 
80,  he  cannot  be  allowed  to  intro- 
duce subsequent  restrictions  which 
he  has  not  expressed,  Jb. 

^.  It  is  a  maxim  in  the  law  of  na- 
tions, that  whatever  tends  to  ren- 
der an  act  null  and  without  effect, 
either  in  the  whole  or  in  part,  and, 
consequently,  whatever  introduces 
any  change  in  the  things  already 
agreed  upon,  is  odious  and  to  be  re- 
jected. Jb. 

8.  Again:  everything  that  tends  to 
the  common  advantage  in  conven- 
tions, or  has  a  tendency  to  place 
the  contracting  parties  on  an  equali- 
ty, is  favorable ;  and  in  such  cases 
it  is  safest  and  most  consistent  with 
equity  to  extend  the  signification  of 
terms,  rather  than  to  limit  them. 

lb. 

9.  Whatever  injuries  result  to  sub- 
jects by  imputing  to  them  the  acts 
of  their  sovereign,  run  back  through 
the  same  channel  from  them  to  the 
sovereign.  lb. 

10.  Every  judgment,  therefore,  against 
a  subject  grounded  on  such  impu- 
tation, is  a  judgment  mediately 
against  a  sovereign  or  moral  per- 
son with  whom  the  treaty  was 
made,  and  which  moral  person  is 
composed  of  all  the  people  or  na- 
tion collectively  considered,       lb. 


TRIAL. 

1.  The  right  to  trial  by  jury,  secured 
by  the  Constitution  of  the  United 
States,  is  for  the  benefit  of  the  par- 
ties litigating  in  courts  of  justice, 
and  may  be  waived  by  them. 
Uhiied  States  v.  BcUhbone,  678 

2".  Whenever  a  party  is  concluded  by 
his  own  act,  and  held  to  have 
waived  any  right  or  privilege,  such 
act  should  not  be  left  doubtful,  but 
should  plainly  and  explicitly  ap- 
pear; and  every  reasonable  pro- 
8umpt|pn  will  be  made  against  the 
waiver,  especially  when  it  relates 
to  a  constitutional  right.  lb. 

3.  A  State  law  cannot  take  away 
rights  and  privileges  secured  by 
the  Constitution  and  laws  of  the 
United  States.  lb. 

4.  The  Constitution  and  laws  of  the 


United  States  having  secured  to 
parties  the  right  of  trial  of  Issues  of 
fact  by  jury,  ^the  United  States 
courts  cannot  deprive  them  of  that 
right  by  referring  such  issues  to  re- 
ferees, lb. 
5.  The  reference  act  of  New  York,  is 
not  at  variance  with  the  Constitu- 
tion of  that  Slate,                       lb. 


TRUST. 

1.  Where  a  mortgage  is  given  solely 
for  the  purpose  of  indemnifying  tho 
mortgagee  against  a  bond  executed 
by  him  as  surety,  a  Court  of  Clian- 
cery  will  consider  such  collateral 
security  as  a  trust  created  for  the 
better  protection  of  the  debt,  and 
will  see  that  it  is  applied  to  the  pur- 
pose intended.  Burroughs  v.  Tht 
United  States,  569 

2.  The  view  which  courts  of  equity 
take  of  agreements  to  sell  land  is^ 
that  the  seller  becomes  a  trusteo 
for  the  purchaser.    Lane  v.  Ludlow^ 

691 


UNDERTAKING. 

Where  a  declaration  on  a  special 
agreement,  which  was,  that  one  G., 
who  had  been  arrested  in  the  city 
of  New  York,  upon  certaui  promis- 
sory notes  made  by  a  firm  in  the 
State  of  Alabama,  in  which  he  was 
a  partner,  to  L  &  B.  of  Boston,  in 
consideration  that  plaintiffs  would 
discharge  him  from  that  arrest,  un- 
dertook and  promised  that  he  would 
forthwith  proceed  to  Boston  and 
call  on  L.  k  B.,  and  offer  such  pay- 
ment and  satisfaction  to  them  as  he 
could  accomplish,  and  in  case  his 
offer  was  not  satisfieuitory  to  them, 
that  he  would  surrender  his  person 
to  any  suit  which  L.  &  B.  might  in- 
stitute against  him  within  three  ' 
weeks  from  the  date  of  the  agree- 
ment, and  acknowledge  service  in 
the  same,  and  the  defendants,  for 
the  same  consideration,  bound 
themselves  to  the  plaintii&  that  the 
said  G.  should  well  and  truly  ac- 
complish the  conditions  of  said 
agreement,  and  in  case  of  neglect 
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<m  the  part  of  the  said  G.,  within 
thirtj  days  to  perform,  to  enter  bail 
fi>T  the  said  6. 'a  personal  appear- 
ance at  the  suit  of  L.  ft  B. ;  it  was 
held  on  demurrer,  that  before  G. 
oould  be  charged  with  having  vio- 
lated his  agreement  by  not  surren- 
dering himself  it  must  be  averred 
that  L.  ft  B.  had  instituted  a  suit 
against  him,  and  that  if  the  deda- 
j  ration  had  contained  an  averment 
to  that  effect^  plaintiffs  would  not 
be  entitled  to  recover  the  amount 
of  the  notes  without  a  further  alle- 
gation as  to  their  damnification. 
GUI  V.  SUibbins,  417 


UNITED  STATEa 

1.  Under  the  4th  section  of  the  act  of 
Congress,  (Vol  IL,  L.  U.  S.  594,) 
declaring  that  in  suits  between  the 
United  States  and  individuals,  no 
claim  for  a  credit  shall  be  admitted 
upon  trial  but  such  as  shall  appear 
to  have  been  presented  to  the  ac- 
counting officers  of  the  treasury  tor 

-  their  examination,  and  by  them 
disallowed  in  whole  or  in  part,  ex- 
cept in  certain  cases  specified ;  that 
credits  have  been  presented  to  the 
treasury  department  and  disal- 
lowed, are  matters  to  be  shown  by 

t  the  party  claiming  the  credit ;  and 
if  any  objection  is  to  be  made  to 
any  charge  against  the  defendant, 
that  is  matter  to  be  shown  by  hini, 
and  he  is  bound  to  produce  the 
evidence  necessaiy  to  raise  the  in- 
quiry. The  United  States  y.  Martin^ 
68 

2.  The  United  States  are  not  bound 
by  the  declarations  and  representa- 
tions of  their  agent,  unless  it  clear- 
ly appears  that  the  agent  was  act- 
ing within  the  scope  of  his  author- 
ity, and  was  empowered  in  his  ca- 
pacity as  ag^nt  to  make  the  decla- 
latioa  lb. 

8.  The  United  States  and  the  State 
governments  are  not  to  be  consid- 
ered as  entirely  foreign  to  each 
other.  Although  the  laws  of  one 
State  may  be  deemed  as  foreign  in 
relation  to  the  government  and  cit- 
izens of  another  State,  because  in 
no  sense  binding  without  the  juris- 


diction of  the  State;  yet  the  km 
of  the  United  States  are  not  to  be 
considered  as  the  laws  of  a  foraign 
government^  but  rather  m  lam 
binding  (m  the  same  people  as  the 
government  and  laws  of  the  aevenl 
States.  Steams  ada.  United  States, 
300 

4.  The  United  States  are  a  bodjoor 
^  porate,  having  capacity  to  contract 

and  to  take  and  hold  property,  end 
in  this  respect  stand  upon  the  same 
footing  with  other  corporate  bodies; 
and  if  they  prosecute  their  aiits  in 
the  State  courts  and  avail  them- 
selves of  the  State  laws,  sndi  State 
process  as  tiiey  use  for  the  paipoee 
of  enfordng  their  lighta,  must  be 
subject  to  the  State  law.         /&• 

5.  An  officer  of  the  United  States  has 
no  right,  without  express  direo- 
tions  fix>m  his  government^  to  enter 
the  territorial  jurisdiction  c^  a  oosq- 
try  at  peace  with  the  UnitedStates^ 
and  forcibly  seize  upon  propel^ 
found  there,  and  claimed  by  citi- 
zens of  the  United  States.  Appli- 
cation for  redress  should  be  made 
to  the  judicial  tribunals  (^  the  oom- 
try.    Davison  v.  fifaoWfcwai     324 

6.  Where  D.,  an  officer  of  the  United 
States,  without  the  direction  rfhis 
government,  seized  property  at  the 
Falkland  Islands,  claimed  by  citi- 
zens of  the  United  States^  ^ 
which  it  was  alleged  had  been  pi* 
ratically  taken  by  <me  V,  who  pre- 
tended to  be  governor  of  the  Falk- 
land Islands  under  the  govenuDent 
of  Buenos  Ayres,  and  it  was  piwred 
that  V.  was  not  acting  on  his  ovn 
authority  but  under  a  oonunisaon 
ftx>m  the  government  of  Bucdos 
Ayres,  it  was  held  that  tiie  sefanre 
of  the  property  by  D.  being  unlaw- 
ftil,  a  claim  for  salfage  by  A  l* 
personal  services  bestowed  upon 
the  property  after  it  was  delirerei 
over  to  him  by  D,  could  not  w 
sustained. 

7.  Whei«  the  United  States  were  the 
holders  of  a  bill  of  exduiige,  and 
their  agent  in  New  York  was  di- 
rected by  aletter  from  ^^^fK 
tary  of  the  Treasoiy,  dated  « 
Washington,  Dea  7,  18H  ^^ 
ing  the  protest  for  non-acceptaooe, 
with  directions  to  give  notioethew 


^ 

^ 
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of  to  Hie  drawer  and  endorsers 
residing  in  New  York,  and  the 
agent  received  the  letter  on  Sat- 
urday the  10th  of  December,  be- 
tween 11  and  12  o^clock,  and  no- 
tice of  the  dishonor  of  the  bill 
was  g^ven  by  him  on  Monday  the 
12th,  it  was  held,  that  the  drawer 
was  discharged  by  the  negligence 
of  the  holders.  United  States  y. 
Barker.  340 

8.  Upon  the  constraction  of  the  fol- 
lowing act  of  Congress,  viz. :  "  fie 
it  enacted,  A;c.,  that  there  be  paid 
after  the  first  day  of  March,  one 
thousand  eight  hundred  and  twen- 
ty-three, out  of  any  moneys  in  the 
treasury  not  otherwise-  appropriat- 
ed, to  Ebenezer  Stevens  and  Aus- 
tin L.  Sands,  representatives  of 
Richardson  Sands,  deceased,  to 
Robert  Morris,  surviving  assignee 
under  the  late  United  States  law 
of  bankruptcy,  of  Comfort  Sands, 
^9r  to  whomsoever  shall  appear  to 
^khe  Comptroller  of  the  Treasury  to 
be  entitled  to  his  share,  and  to 
Joshua  Sands,  the  sum  of  twenty- 
two  thousand  nine  hundred  and 
seventy-eight  dollars,  in  full  satis- 
ftction  of  their  chilm  upon  the 
United  States,  under  an  award  of 
referees  in  &vor  of  them  and  oth- 
ers, dated  at  New  York,  on  the 
twenty-fifth  of  October,  one  thou- 
sand seven  hundred  and  eighty- 
seven,  and  the  contracts  therein  re- 
ferred to,  one-third  part  of  which 
sum  is  to  be  paid  to  each  of  the 
said  Richardson,  Comfort  and  Josh- 
ua Sands,  or  to  their  legal  repre- 
sentatives as  above  mentioned. 
Prooided,  that  before  such  payment 
each  of  the  said  parties  shall  relin- 
quish to  the  United  States  all  ftir- 
ther  claim  against  them  on  account 
of  said  awaM,  and  the  several  con- 
tracts upon  which  that  award  was 
founded."  It  was  held,  that  Com- 
fort Sands  could  not  be  entitled  in 
his  own  right  to  any  part  of  the 
money  mentioned  in  the  act;  and 
semb.y  as  there  was  nothing  to  pre- 
vent a  suit's  being  maintained  in 
the  name  of  any  one  who  was  le- 
gally entitled,  it  was  unnecessary 
to  use  his  name  to  enforce  the  rights 
ofotherai   Sandsv.Deiafield^     409 


9.  Prior  to  the  adoption  of  the  Con- 
federation and  the  Constitution  of 
the  United  States,  the  several 
States  were  considered  entirely  in- 
dependent of  each  other,  and  judg- 
ments recovered  in  their  respective 
courts  were  foreign  judgments  in 
every  respect,  as  in  any  separate 
and  independent  government ;  and 
whatever  changes  now  exist  in  this 
respect,  must  be  sought  for  in  the 
Constitution  and  laws  of  the  Uni- 
ted States-  Warren  Manf.  Go.  v. 
Etna  Ins.  Co.^  601  -^ 

10.  Under  the  Constitution  of  the 
United  States  and  act  of  Congress 
of  1790,  the  judgment  of  a  State 
court  has  the  same  credit,  validity 
and  effect,  in  every  other  court  in 
the  United  States,  which  it  has  in 
the  State  where  it  was  rendered ; 
and  whatever  pleas  would  be  good 
to  a  suit  thereon  in  such  State,  and 
none  other,  could  be  pleaded  in  any 
other  court  in  the  United  States. 

II. 

11.  Tlie  provision  in  the  Constitution 
of  the  United  States,  that  the  citi- 
zens of  each  State  shall  be  entitled 
to  all  the  privilege  and  immunities 
of  citizens  in  the  several  States, 
does  not  apply  to  corporations;  and 
bodies  corporate  have  no  right  to 
establish  themselves  or  transact 
business  in  a  State  otherwise  than 
according  to  the  laws  of  that  State 
reg^ating  their  conduct  Ih. 


ussa 

The  Statute  of  Uses  (27  Hen.  VIII.) 
has  been  adopted  by  Vermont,  and 
generally  by  the  New  England 
States.  Soc  for  Propagating  (he 
Gospel  V.  Hartland,  636 


VARIANCE. 

Where,  in  an  action  of  debt  on  a 
bond,  the  defendant  was  described 
in  the  bond  and  declaration,  as 
"principal  paymaster  of  the  Militia 
of  the  State  of  New  York,  which 
have  been,  or  may  be  ordered  into 
the  servioe  of  the  State  of  New 
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York,"  and  the  evidfence  was  an 
account  against  him  as  payoiasteiv 
general  of  the  New  York  militia  ; 
it  was  held,  that  the  court  could 
'  not,  as  matter  of  law,  decide  that 
these  different  descriptions  applied 
to  the  same  officer,  and  that,  there- 
fore, the  variance  was  fatal  Unt- 
ied States  V.  Stafford^  526 


VENDOR  AND  FUJRCHASEE. 

A  valid  contract  for  the  sale  of 
land,  honafidk^  made  for  a  valuable 
oonsideration,  vests  Uie  equitable 
interest  in  the  vendee  from  the 
time  of  the  execution  of  the  con- 
tract, although  the  money  is  not 
paid  at  that  time;  and  a  judg- 
ment obtained  by  a  third  person 
against  the  vendor  between  the 
time  of  the  making  of  the  con- 
tract and  the  payment  of  tiie 
moneyi  cannot  impair  or  de&at  the 
equitable  interest  thus  acquired  by 
ttii?  vendee.   Lane  v.  lAtdhWf    591 


WAIVER. 

1.  The  right  to  trial  by  jury,  secured 
by  the  Constitution  of  the  United 
State^  is  for  the  benefit  of  the  par- 
ties litigating  in  courts  of  justice, 
and  may  be  waived  by  them. 
UniUxi  States  v.  Bathbone,         678 

2.  Whenever  a  party  is  concluded  by 
his  own  act,  and  held '  to  have 
waived  any  right  or  privilege,  such 
act  should  not  be  left  doubtful,  but 
should  plainly  and  explicitiy  ap- 
pear; and  every  reasonable  pre- 
sumption will  be  made  against  the 
waiver,  especially  when  it  relates 
to  a  constitutional  right.  lb. 


WILL. 

ConstnuUion  of. 

1.  In  the  construction  of  a  will,  the 
intention  of  the  testator,  when  it 
can  be  satisfactorily  discovered,  is 
to  be  carried  into  eftect  when  it  can 
be  done  consistently  with  Uie  rules 


of  law.    Jackson  ex.  dem.  Kip  r. 
Kip,  366 

2.  The  intention  of  the  testator  is  to 
be  collected  from  the  whole  will 
and  not  from  detached  parts;  and 
effect  must  be  given  to  t^  the 
words  in  the  will  without  rejecting 
or  controlling  any  of  them,  if  it  can 
be  done  by  a  reasonable  coostnic- 
tion  not  inconsistent  with  the  nuui- 
ifest  intent  of  the  testator.        Ih. 

3.  When  any  technical  words  are 
used  in  a  will;  the  meaning  of  which 
has  been  settled  by  usage  and  Banc- 
tioned  by  judicial  decisioDS,  they 
are  presumed  to  bo  used  in  the 
sense  the  law  has  appropriated  to 
them,  and  must  have  their  techni- 
cal effect,  unless  a  contrary  inten- 
tion is  manifest  When,  however, 
such  intention  is  plam,  it  will  con- 
trol the  legal  operation  qf  word^ 
however  technical.  lb. 

4.  When  there  is  a  lapsed  devise,  for 
the  want  of  a  devisee  answering 
the  description  in  the  will,  or  when 
there  is  an  irreconcilable  repugnan- 
cy or  uncertainty  in  the  dispostUoa 
made  by  the  testator,  so  that  his  resi 
intention  cannot  be  aseertainei^ 
the  estate  will  descend  to  the  heir- 
at-law.  lb. 

5.  But  a  devise  is  never  construed 
absolutely  void  for  uncertainty,  ex- 
cept from  necessity,  if  there  is  a 
possibility  to  reduce  it  to  certaintj, 
the  devise  is  held  good,  so  thai  the 
intention  of  the  testator  may  be 
carried  into  effect  lb. 

6.  The  word  or  may  be  read  and 
when  it  becomes  necessary  for  the 
purpose  of  carrying  into  eiSect  the 
dear  and  obvious  intention  of  the 
testator.  lb. 

7.  The  testator  devised  his  estate, 
real  and  personal,  to  his  two  sons 
and  three  daughters,  their  heirs 
and  assigns  forever,  share  and  share 
alike,  as  tenants  in  common,  and 
in  case  any  of  his  daughters  died 
without  leaving  lawful  issue  of 
their  bodies,  the  share  of  such 
daughter  was  to  belong  to  his  sur- 
viving children  in  fee  simple.  One 
of  the  daughters  having  died  in  the 
lifetime  of  the  testator,  he  made  a 
codicil  to  his  will  by  which  he  de- 
vised m  fee  to  his  grand-daughter, 
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the  odIj  child  of  his  deceased 
daughter,  the  part,  share  and  pro- 
portion of  his  estate  which  ho  had 
devised  to  her  mother,  and  then 
added:  *'But  in  case  my  said 
grand-daughter  should  die  without 
lawful  issue  of  her  body  then  liv- 
ing, then  and  in  such  case  I  give, 
devise  and  bequeath  the  part,  ^are 
and  proportion  of  my  estate  herein- 
before devised  to  her,  to  and  among 
my  surviving  children  or  their  law- 
ful representatives^  share  and  sJiare 
alikey  Held,  that  this  was  a  good 
executory  devise,  depending  upon 
the  contingency  of  the  grand- 
daughter dying  without  lawful  is- 
sue at  the  time  of  her  death,  and 
that  this  event  having  occurred, 
the  executory  devise  took  effect ; 
that  the  executory  devisees  named 
•and  intended,  were  such  of  his 
children  as  should  be  then  living, 
and  the  children  of  such  as  should 
be  dead ;  and  that  all  the  children 
of  the  testator  having  died  without 
leaving  issue,  except  the  oldest 
son,  the  children  of  the  latter  be- 
came the  executory  devisees,  share 
and  share  alike  as  tenants  in  com- 
mon. Ih. 


WITNESS. 

1.  An  accomplice  being  a  competent 
witness,  it  is  not  erroneous  for  a 
court  to  direct  a  jury  to  find  a  ver- 
dict upon  his  uncorroborated  evi- 
dence, if  they  believe  him.  £ftetn- 
ham  V.  The  United  States^         168 

2.  Although  there  is  some  diversity 
of  practice  in  the  Admiralty  Courts 
as  to  whether  seamen,  having  a 
common  interest  in  the  immediate 
point  of  dispute,  are  competent 
to  testify  for  each  other;  yet  the 
more  general  and  better  opinion  is^ 
that  it  should  be  considered  an  in- 
terest in  the  question  only,  and  not 
in  the  event,  analogous  to  the  rule 
adopted  in  the  courts  of  common 
law,  and  that,  therefore,  the  ob- 
jection should  go  to  the  credit  and 
not  to  the  competency  of  the  wit- 
ness.   Ship   Elizabeth  v.  Ridkers^ 

291 

3.  That  a  witness  has  a  strong  bias 


in  favor  of  a  party  wfll  not  exclude 
him ;  such  an  objection  not  going 
to  his  competency  but  to  his  credi- 
bility. Burroiigha  v.  The  United 
States,  660 

4.  There  ought  to  be  a  legal  fixed  in- 
terest ui  order  to  disqualify  a  wit- 
ness. The  bare  possibility  of  an 
action  being  brought  against  him, 
is  no  objection  to  his  competency. 
There  must  be  an  actual  existing 
interest  at  the  time;  not  merely 
one  that  is  expectant  or  oontmgent 
•  lb. 


WRIT. 

The  writ  de  hominB  replegiando, 
though  nearly  obsolete,  ia  a  com- 
mon law  proceeding,  applicable  to 
a  trial  of  the  question  of  slavery. 
Matter  of  Martin.  348 


WRITTEN  INSTRUMENT. 

1.  The  rule  is  well  settled  that  pa- 
rol evidence  cannot  be  admitted  to 
contradict  or  vary  the  terms  of  a 
written  instrument ;  nor  can  a  con- 
veyance be  shown  by  parol  to  be 
to  another  use  or  interest  than  that 
expressed  in  it  But  a  latent  am- 
biguity arising  from  some  collateral 
matter  out  of  the  instrument,  may 
always  be  exphuned  by  parol  evi- 
dence.   Pomeroy  v.  Manin,      476 

2.  Where  A.  B.  ft  G.  were  copartners, 
and  A,  without  the  knowledge  of 
either  of  the  other  partners,  drew 
fiinds  from  the  concern  while  acting 
as  the  agent  of  D.,  which  Amds  he 
furnished  to  D. ;  it  was  held,  that  a 
deed  of  certain  property  of  less 
v^ue  than  the  ftinds  so  fiirmshed 
to  D.,  subsequently  made  by  D.,* 
while  in  failing  health,  to  B.,  recit- 
ing as  the  consideration  thereof 
the  indebtedness  of  A.  to  B.  ft  C,  ^ 
which  D.  assumed,  was  valid  as  ' 

-  against  the  creditors  of  D.,  and  that 
the  books  of  the  partnership  were 
admissible  to  show  how  the  ac- 
oounts  stood  as  between  the  part- 
ners. Jb. 

3.  Held,  also,  that  B.  ft  0.  were  not 
creditors  of  D.,  but  of  A.;  andthat^ 
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tfwrafere,  the  deed  was  not  roid 
mider  the  Btatote  of  Oonnecticot  of 
1828,  retire  to  oonveyances  in 
trast  for  creditOTBL  lb, 

.  Held,  farther,  that  the  deed  oonld 
not  he  conndered  in  tnut  fi»-  the 
creditore  of  the  grantor  wilhin  the 
etatote  of  Connecticnt,  but  rather 
an  Indemnity  in  tlie  nature  of  a 


mortga^  or  a  power  coupled  wiUi 
an  interart,  whereby  the  grantee 
was  authorized  to  sell  tiM  pro|jcrty 
conyeyed,  and  to  retain  and  p^ 
what  was  owing  by  A.  to  &  &  GL, 
and  to  pay  orer  the  earplug  if  sny* 
to  the  grantor  or  hia  l^al  repre- 
aentatiTeflL  IK 


a  bios  oba  lib  2o^ 


